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INTRODUCTION
In November 2018, the Global Fund to Fight AIDS, Tuberculosis and Malaria (Global Fund) published a 
baseline assessment for South Africa titled ‘Scaling up Programs to Reduce Human Rights Related Barriers 
to HIV and TB Services.’ 
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;OL�WYVK\J[PVU�VM�[OL�‘Reducing Human Rights Related 
Barriers to HIV & TB Services for Key and Vulnerable 
Populations: Legal Support Resource’� PZ� WHY[� VM� [OL�
PTWSLTLU[H[PVU�VM�[OL�HMVYLTLU[PVULK�HJ[P]P[PLZ���0ZZ\LZ�
YLSH[LK�[V�/0=�HUK�;)�J\[�HJYVZZ�KPɈLYLU[�HYLHZ�VM� SH �̂�
HUK�[OPZ�WVZLZ�H�\UPX\L�JOHSSLUNL�PU�UH]PNH[PUN�[OYV\NO�
[OL�YLSL]HU[� SLNPZSH[PVU�HUK�YLN\SH[PVUZ�[OH[�WYV[LJ[�HUK�
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HUK� YLZPKLU[Z� VM� :V\[O� (MYPJH�� (JJVYKPUNS �̀� [OPZ� 3LNHS�
9LZV\YJL� NP]LZ� WYHJ[PJHS� PUMVYTH[PVU� VU� J\YYLU[� HUK�
L]VS]PUN�SLNPZSH[PVU��JVTTVU�SH^�HUK�WVSPJPLZ�WLY[HPUPUN�
[V�/0=�HUK�;)��PU�:V\[O�(MYPJH�^P[O�[OL�HPT�VM�LK\JH[PUN��
ZLUZP[PZPUN�HUK�WYV]PKPUN�\WKH[LK�PUMVYTH[PVU�[V�WHYHSLNHS�
HUK�SLNHS�WYHJ[P[PVULYZ�^OV�HYL�LUNHNLK�PU�VɈLYPUN�SLNHS�
HK]PJL�HUK�ZLY]PJLZ�[V�PUKP]PK\HSZ�HUK�JVTT\UP[PLZ�^OV�
HYL�TLTILYZ�VM�[OL�]\SULYHISL�HUK�RL`�WVW\SH[PVUZ�[OH[�
HYL�[OL�MVJ\Z�VM�[OPZ�WYVNYHTTL��

Who is this Legal Resource 
for?
;OL�3LNHS�:\WWVY[�9LZV\YJL� PZ�H� SLNHS� [VVS�VU�/0=��;)���
O\THU�YPNO[Z�HUK�SH^�MVY�WHYHSLNHS�HUK�SLNHS�WYHJ[P[PVULYZ��
;OL�3LNHS�9LZV\YJL�JHU�HSZV�IL�\ZLK�HZ�H�YLMLYLUJL�HUK�
N\PKHUJL�[V�WLVWSL�^OV�^VYR� PU�[OL�ÄLSK�VM�OLHS[O�HUK�
O\THU�YPNO[Z�����

How to Use the Legal 
Resource 
Contents
*OLJR�[OL�JOHW[LY�JVU[LU[�[V�ÄUK�[OL�JOHW[LY�`V\�ULLK��

Numbering
4HPU� ZLJ[PVUZ� PU� JOHW[LY� HYL� U\TILYLK!� ��� ��� �� L[J�
:\IZLJ[PVUZ�HYL�����HUK�������L[J�

Referencing
(SS�JOHW[LYZ�OH]L�MVV[UV[LZ�MVY�YLMLYLUJLZ�

;OL�3LNHS��:\WWVY[�9LZV\YJL�JHU�IL�YLHK�^P[O�[OL�IVVR�
[P[SLK� ‘HIV and The Law in South Africa: A Practitioners 
Guide’ edited by Amelia Vukeya Motsepe. A publication 
by Lexis Nexis South Africa 2016�MVY�TVYL�PUMVYTH[PVU��

Chapter Resource Material
%� 3LNPZSH[PVU
%� 9LN\SH[PVUZ
%� 7VSPJ`�KVJ\TLU[Z�
%� *HZLZ
%� 9LWVY[Z��THU\HSZ��HUK�V[OLY�\ZLM\S�TH[LYPHSZ
%� >LIZP[LZ�
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1. Introduction
;OL�W\YWVZL�VM�[OPZ�JOHW[LY�PZ�[V��KPZJ\ZZ�[OL�UH[\YL�VM�
:V\[O�(MYPJH»Z� SLNHS�Z`Z[LT�[V�NP]L�JVU[L_[� [V�H]HPSHISL�
YLTLKPLZ� VU� O\THU� YPNO[Z� ]PVSH[PVU� YLSH[LK� [V� YPNO[Z� VM�
WLVWSL� SP]PUN� ^P[O� [OL� /\THU� 0TT\UVKLÄJPLUJ`� =PY\Z�
HUK� 7LVWSL� ^P[O� ;\ILYJ\SVZPZ�� 0U� WHY[PJ\SHY�� YPNO[Z� [V�
HJJLZZ�OLHS[OJHYL�MVY�RL`�HUK�]\SULYHISL�WVW\SH[PVU�[OH[�
YLMLYYLK�[V�PU�[OL�Z\IZLX\LU[�JOHW[LYZ���

2. What is Law?
3H^� PZ�H�Z`Z[LT�VM� Y\SLZ� SHPK�KV^U�I`�H�IVK`�^P[O� [OL�
WV^LY� HUK� H\[OVYP[`� [V� THRL� [OL� SH �̂� 0[� JVUZPZ[Z� VM�
LUMVYJLHISL� SLNHS� Y\SLZ� NV]LYUPUN� YLSH[PVUZOPWZ� HTVUN�
PUKP]PK\HSZ�� HUK� [OL� Z[H[L�� HUK� IL[^LLU� PUKP]PK\HSZ�
HUK� [OLPY� ZVJPL[ �̀� ;OLZL� ZL[� VM� Y\SLZ� HYL� LUMVYJLK� I`�
[OL� Z[H[L� HUK� MHPS\YL� [V� VIL`� [OL� SH^Z� YLZ\S[� PU� JLY[HPU�
JVUZLX\LUJLZ�

3H^� MVYTZ� H� SLNHS� Z`Z[LT� [OH[� WYV[LJ[Z� [OL� YPNO[Z� HUK�
YLZWVUZPIPSP[PLZ� VM� IV[O� PUKP]PK\HSZ� HUK� NYV\WZ�� HUK�
LUZ\YLZ�ZVJPHS�HUK�LJVUVTPJ�PU[LYHJ[PVUZ�HYL�JVUK\J[LK�
ZTVV[OS`�HUK�WLHJLM\SS �̀�

2.1. What is the Law for?
0U�NLULYHS�[OL�SH^�PZ�\ZLK�[V!�

%� �7YLZLY]L�W\ISPJ�VYKLY�HUK�ZHML[`�I`�WYV[LJ[PUN�
L]LY`VUL�MYVT�JVTWSL[L�ZVJPHS�KPZVYKLY�HUK�
HUHYJO �̀�

%� 7YV[LJ[�PUKP]PK\HS�YPNO[Z�HUK�SPILY[PLZ�I`�LUZ\YPUN�
[OH[�L]LY`IVK`�PZ�LX\HS�ILMVYL�[OL�SH �̂�;OPZ�TLHUZ�
[OH[�L]LY`VUL�PZ�JVU[YVSSLK�I`�[OL�SH^�[V�LUZ\YL�[OH[�
HSS�PUKP]PK\HS�YPNO[Z�HYL�WYV[LJ[LK�LX\HSS �̀�HUK�[OH[�
UVIVK`�PZ�HIV]L�[OL�SH �̂��

%� 6YNHUPZLZ�KH`�[V�KH`�HMMHPYZ�VM�[OL�JV\U[Y`�I`�
ZL[[PUN�V\[�Y\SLZ�HUK�IV\UKHYPLZ�VM�WVSP[PJZ�[OH[�
WYLZLY]LZ�[OL�WVSP[PJHS�Z[Y\J[\YL�HUK�WYVJLZZ�\UKLY�
^OPJO�NV]LYUHUJL�PZ�WVZZPISL��-VY�L_HTWSL��[OL�
YLSH[PVUZOPW�IL[^LLU�SH^�HUK�Z[H[L�PZ�H�^YP[[LU�
JVUZ[P[\[PVU��

%� 9LN\SH[LZ�LJVUVTPJ�HJ[P]P[`�I`�MHJPSP[H[PUN�HUK�
LUJV\YHNPUN�UH[PVUHS��YLNPVUHS��HUK�PU[LYUH[PVUHS�
[YHKL�PU�NVVKZ�HUK�ZLY]PJLZ�

%� 9LN\SH[LZ�O\THU�YLSH[PVUZOPWZ�I`�SLNP[PTPZPUN�HUK�
JVU[YVSSPUN�]HYPV\Z�HZWLJ[Z�VM�PU[LYWLYZVUHS�YLSH[PVUZ�

Z\JO�HZ�LU[LYPUN�PU[V�THYYPHNLZ��KPZ[YPI\[PVU�
VM�MHTPS`�^LHS[O��YLN\SH[PVU�VM�[OL�WHYLU[�JOPSK�
YLSH[PVUZOPW��

%� �9LN\SH[L�PU[LYUH[PVUHS�YLSH[PVUZ�I`�H�IYHUJO�VM�SH^�
JHSSLK�W\ISPJ�PU[LYUH[PVUHS�SH �̂�;OPZ�PU]VS]LZ�[OL�
JYLH[PVU�VM�Z[H[LZ��KLMPUP[PVU�VM�Z[H[L�IV\UKHYPLZ��
KPWSVTHJ �̀�HUK�O\THUP[HYPHU�SH �̂�

%� �7YLZLY]L�SLNHS�VYKLY���HUK�PU�JHZLZ�^OLYL��[OL�SH^�
HUK�TVYHSZ�V]LYSHW��ZVTL�TVYHSZ�HYL�NP]LU�[OL�MVYJL�
VM�SH �̂�

2.2.  The Distinction Between Legal 
and Social Rules

%� 3H^�HZ�^L�WYHJ[PJL�P[��PZ�H�Z`Z[LT�VM�Y\SLZ�^OPJO�
N\PKLZ�HUK�KPYLJ[Z�V\Y�HJ[P]P[PLZ�PU�TVZ[�VM�V\Y�KH`�
[V�KH`�SPML��-VY�L_HTWSL��[OL�W\YJOHZLZ�^L�THRL�PU�H�
ZOVW��V\Y�JVUK\J[�H[�^VYR��HUK�V\Y�YLSH[PVUZOPW�^P[O�
[OL�Z[H[L�HYL�HSS�I\PS[�\WVU�[OL�MV\UKH[PVU�VM�SLNHS�
Y\SLZ��

%� :VJPHS�Y\SLZ�HYL�UV[�SH^Z�PU�[OL�MVYTHS�ZLUZL��I\[�
TLYLS`�ZVJPHS�JVU]LU[PVUZ�VY�WLYJLW[PVUZ�VM�ºWYVWLY»�
ILOH]PV\Y�VY�TVYHSZ�

2.3. Where does the Law come from?
;OL�SH^�PZ�MV\UK�PU!�

%� �:[H[\[LZ�THKL�I`�7HYSPHTLU[��;OLZL�HYL�HSZV�
YLMLYYLK�[V�HZ�‘Acts of Parliament’��

%� *VTTVU�SH^�KLJPKLK�PU�JV\Y[Z�HSZV�YLMLYYLK�[V�HZ�
‘Case Law’��;OLZL�HYL�KLJPZPVUZ�THKL�PU�JV\Y[�HM[LY�
PU[LYWYL[PUN�[OL�SH �̂�

%� �*\Z[VTHY`�SH^�PZ�^YP[[LU�HUK�\U^YP[[LU�Y\SLZ�^OPJO�
OH]L�KL]LSVWLK�MYVT�[OL�J\Z[VTZ�HUK�[YHKP[PVUZ�VM�
JVTT\UP[PLZ��

(�KL[HPSLK�KPZJ\ZZPVU�VU�J\Z[VTHY`�SH^�PZ�PU�*OHW[LY� ��

2.4. Different Kinds of Law 
%�  Constitutional law�PZ�[OL�IVK`�VM�SH^�^OPJO�KLMPULZ�

[OL�YLSH[PVUZOPW�VM�KPMMLYLU[�H\[OVYP[`�^P[OPU�H�Z[H[L��
UHTLS �̀�[OL�L_LJ\[P]L��[OL�SLNPZSH[\YL�HUK�[OL�
Q\KPJPHY`�PUJS\KPUN�YPNO[Z�VM�JP[PaLUZ��

%�  Civil law�KLHSZ�^P[O�[OL�KPZW\[LZ�IL[^LLU�
PUKP]PK\HSZ��VYNHUPaH[PVUZ��VY�IL[^LLU�[OL�[^V��PU�
^OPJO�JVTWLUZH[PVU�PZ�H^HYKLK��

%�  Criminal law�PZ�[OL�IVK`�VM�SH^�[OH[�KLHSZ�^P[O�
JYPTL�HUK�[OL�SLNHS�W\UPZOTLU[�VM�JYPTPUHS�VMMLUZLZ�
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3. Constitutional Democracy 
and Government 

����� +LÄUP[PVU�VM�*VUZ[P[\[PVUHS�
Democracy 

:V\[O�(MYPJH� PZ�H�JVUZ[P[\[PVUHS�KLTVJYHJ �̀�+LTVJYHJ`�
JVTLZ� MYVT� [OL� .YLLR� ^VYK� demokratia� ^OPJO� TLHUZ�
‘government by the people’�1� ;OL� :[H[L� PZ� NP]LU� [OL�
WV^LY�[V�NV]LYU�I`�[OL�WLVWSL��I\[�[OPZ�WV^LY�PZ�SPTP[LK�
[V� LUZ\YL� [OH[� [OL�:[H[L�KVLZ�UV[� HI\ZL� P[�� ;OL�WV^LY�
T\Z[�IL�L_LYJPZLK�^P[OPU�[OL�JVUÄULZ�VM�[OL�*VUZ[P[\[PVU�
VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ����;OL�*VUZ[P[\[PVU�
PZ�[OL�:\WYLTL��OPNOLZ[��SH^�VM�:V\[O�(MYPJH��:[H[L�WV^LY�
PZ�SPTP[LK�I`�YLZ[YPJ[PUN�[OL�YHUNL�VM�[OPUNZ�[OH[�[OL�6YNHU�
VM�:[H[L�JHU�KV�HUK�I`�WYLZJYPIPUN�[OL�WYVJLK\YLZ��[OL�
6YNHU�VM�:[H[L�T\Z[�MVSSV^�PU�KVPUN�[OVZL�[OPUNZ�� 

0U�ZPTWSL�[LYTZ��KLTVJYHJ`�PZ!�

%� )HSHUJPUN�YPNO[Z�HUK�YLZWVUZPIPSP[PLZ�VM�[OL�:[H[L�HUK�
P[Z�*P[PaLUZ��;OPZ�TLHUZ�[OH[�PU�HZ�T\JO�HZ�JP[PaLUZ�
L_WLJ[�[OL�NV]LYUTLU[�[V�KV�[OPUNZ��MVY�L_HTWSL��
WYV]PKPUN�OLHS[OJHYL�ZLY]PJLZ��LK\JH[PVU��OV\ZPUN��
JP[PaLUZ�HSZV�OH]L�[OL�YLZWVUZPIPSP[`�[V�VIL`�[OL�SH �̂�

%� )HSHUJPUN�[OL�YPNO[Z�VM�[OL�THQVYP[`�^P[O�WYV[LJ[PVU�
VM�TPUVYP[PLZ��

%� (JOPL]PUN�H�NYLH[LY�IHSHUJL�PU�ZVJPL[`�ZV�[OH[�[OLYL�
PZ�NYLH[LY�LX\HSP[`�MVY�HSS�V]LY�H�WLYPVK�VM�[PTL��

3.2. The Structure of Government and 
Function of Government 

;OL�*VUZ[P[\[PVU�KP]PKLZ�NV]LYUTLU[�PU[V�[OYLL�IYHUJOLZ�
VM�H\[OVYP[`!�

%� ;OL�,_LJ\[P]L"�
%� ;OL�3LNPZSH[\YL"�HUK
%� ;OL�1\KPJPHY`

;OL�KP]PZPVU�VM�H\[OVYP[`�PZ�HSZV�PU�[OYLL�ZWOLYLZ��UHTLS �̀�
UH[PVUHS��WYV]PUJPHS�HUK� SVJHS��;OL�*VUZ[P[\[PVU�ZL[Z�V\[�
[OL� JVTWVZP[PVU�� M\UJ[PVUZ� HUK� H\[OVYP[`� VM� [OL� [OYLL�
IYHUJOLZ�VM�NV]LYUTLU[�H[�HSS�[OYLL�ZWOLYLZ��;OL�UH[PVUHS�
NV]LYUTLU[�H\[OVYP[`�PZ�HSSVJH[LK�PU�[OL�MVSSV^PUN�^H`!�

��� +PJ[PVUHY`�JVT�HJJLZZLK�MYVT��O[[WZ!��^^^�KPJ[PVUHY`�JVT�L�WVSP[PJZ�KLTVJYHJ`��VU����4HYJO������

���� 0HU�*\YYPL�
�1VOHU�+L�>HHS��LKZ��¸;OL�)PSS�VM�9PNO[Z�/HUKIVVR¹��1\[H�������H[�WHNL���

��� :LJ[PVU���VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH�

%� The Executive�^OPJO�KL]LSVWZ�WVSPJ`�HUK�
PTWSLTLU[Z�[OL�SH^"�

%�  The Legislature THRLZ�SH^�HUK�OVSKZ�[OL�L_LJ\[P]L�
[V�HJJV\U["�HUK�

%� The Judiciary�PU[LYWYL[Z�[OL�SH^�PU�HJJVYKHUJL�^P[O�
[OL�*VUZ[P[\[PVU��[V�LUZ\YL�JVTWSPHUJL�^P[O�P[��HUK�
JOLJRZ�[OH[�[OL�SLNPZSH[\YL�HUK�L_LJ\[P]L�JHYY`�V\[�
[OLPY�JVUZ[P[\[PVUHS�K\[PLZ�

3.2.1. The Executive Authority 
3.2.1.1. National and Provincial Executive 

;OL� L_LJ\[P]L� JVUZPZ[Z� VM� [OL� President�� [OL� Deputy 
President�� [OL�Cabinet Ministers�H[�5H[PVUHS� SL]LS�HUK�
[OL� 7YLTPLY� HUK� 4LTILYZ� VM� [OL� ,_LJ\[P]L� *V\UJPSZ�
�4,*»Z���;OL�7YLZPKLU[�PZ�[OL�OLHK�VM�[OL�:[H[L�LU[Y\Z[LK�
^P[O�THPU[HPUPUN�[OL�Z\WYLTHJ`�VM�[OL�*VUZ[P[\[PVU�HUK�PZ�
YLX\PYLK�[V�WYVTV[L�[OL�\UP[`�HUK�PU[LYLZ[�VM�[OL�UH[PVU�� 
;OL� 7YLZPKLU[� L_LYJPZLZ� UH[PVUHS� L_LJ\[P]L� H\[OVYP[`�
[VNL[OLY�^P[O� V[OLY�TLTILYZ� VM� [OL�*HIPUL[�� PUJS\KPUN�
[OL�+LW\[`�7YLZPKLU[�HUK�V[OLY�TPUPZ[LYZ�HWWVPU[LK�I`�
[OL�7YLZPKLU[��

;OL�,_LJ\[P]L�PZ�LTWV^LYLK�[V!�

%� �PTWSLTLU[�SLNPZSH[PVU"
%� �KL]LSVW�HUK�PTWSLTLU[�WVSPJ`"
%� �KPYLJ[�HUK�JV�VYKPUH[L�[OL�M\UJ[PVU�VM�NV]LYUTLU[�

KLWHY[TLU[Z"
%� �WYLWHYL�HUK�PUP[PH[L�SLNPZSH[PVU"�HUK�
%� �WLYMVYT�V[OLY�M\UJ[PVU�HZ�KPYLJ[LK�I`�[OL�

*VUZ[P[\[PVU�HUK�SLNPZSH[PVU��

:LJ[PVU����VM� [OL�*VUZ[P[\[PVU� [HZRZ� [OL�7YLZPKLU[�^P[O�
[OL�MVSSV^PUN�YLZWVUZPIPSP[PLZ!�

%� HZZLU[PUN�[V��HNYLLPUN�[V��HUK�ZPNUPUN�)PSSZ�WHZZLK�
I`�7HYSPHTLU["�

%� �YLMLYYPUN�HU`�)PSS�IHJR�[V�[OL�5H[PVUHS�(ZZLTIS`�
�5(��PM�[OL�7YLZPKLU[�[OPURZ�[OH[�HSS�VY�WHY[�VM�P[�PZ�
\UJVUZ[P[\[PVUHS"�

%� YLMLYYPUN�H�)PSS�[V�[OL�*VUZ[P[\[PVUHS�*V\Y[�MVY�H�
KLJPZPVU�VU�P[Z�JVUZ[P[\[PVUHSP[`�PM�[OL�7YLZPKLU[�OHZ�
JVUJLYUZ�HIV\[�P["�HUK�

%� HWWVPU[PUN�*VTTPZZPVUZ�VM�,UX\PY �̀
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*HIPUL[�4PUPZ[LYZ� HYL� HWWVPU[LK�I`� [OL�7YLZPKLU[� MYVT�
[OL�5H[PVUHS� (ZZLTIS �̀�� ;OL� 7YLZPKLU[� HZZPNUZ� WV^LYZ�
HUK�M\UJ[PVUZ�[V�*HIPUL[�4PUPZ[LYZ��^OV�HYL�HJJV\U[HISL�
[V� 7HYSPHTLU[� ¶� PUKP]PK\HSS`� HUK� JVSSLJ[P]LS`� ¶� MVY� [OL�
L_LYJPZL� VM� [OLPY� WV^LYZ� HUK� [OL� WLYMVYTHUJL� VM� [OLPY�
M\UJ[PVUZ��(SS�TLTILYZ�VM�*HIPUL[�T\Z[�HJ[�HJJVYKPUN�[V�
[OL�WYPUJPWSLZ�HUK�MYHTL^VYR�VM�[OL�,_LJ\[P]L�4LTILYZ�
,[OPJZ�(J[��  

;OL�,_LJ\[P]L� PU�LHJO�7YV]PUJL� PZ�JHSSLK� [OL�,_LJ\[P]L�
*V\UJPS�^OPJO�PZ�OLHKLK�I`�[OL�7YLTPLY��;OL�4,*»Z�HYL�
HJJV\U[HISL�[V�[OLPY�3LNPZSH[\YLZ�PU�[OL�ZHTL�^H`�HZ�[OL�
*HIPUL[�PZ�HJJV\U[HISL�[V�7HYSPHTLU[��

3.2.2. The Legislative Authority 
;OL� [LYT� ¸SLNPZSH[\YL¹� TLHUZ� H� IVK`� VM� LSLJ[LK�
YLWYLZLU[H[P]LZ� [OH[� THRLZ� SH^Z�� ;OL� M\UJ[PVU� VM� [OL�
SLNPZSH[\YL� PZ� [V� MVYT\SH[L��KLIH[L�HUK�WHZZ� SLNPZSH[PVU��
0[�HSZV�WYV]PKLZ�H�MVY\T�MVY�W\ISPJ�WHY[PJPWH[PVU��PU�^OPJO�
[OL�W\ISPJ�JHU�JVU[YPI\[L�[V�PZZ\LZ�[OH[�HɈLJ[�[OLT��

;OL�UH[PVUHS�SLNPZSH[\YL�PZ�YLMLYYLK�[V�HZ�7HYSPHTLU[��HUK�
PZ� ]LZ[LK� ^P[O� SLNPZSH[P]L� H\[OVYP[`� MVY� [OL� JV\U[Y`� H[�
UH[PVUHS� SL]LS��(SS�UPUL�WYV]PUJPHS� SLNPZSH[\YLZ�LHJO�OH]L�
SLNPZSH[P]L� H\[OVYP[`� H[� 7YV]PUJPHS� SL]LS�� ;OPZ� SLNPZSH[P]L�
H\[OVYP[`�JVUZPZ[Z�VM�[OL�5(�HUK�[OL�5H[PVUHS�*V\UJPS�VM�
7YV]PUJLZ��5*67���;OL�5(�HUK�[OL�5*67�OH]L�WV^LYZ�
[V�V]LYZLL�[OL�JVUK\J[�VM�[OL�L_LJ\[P]L��;OL�WV^LYZ�VM�
[OL�5(�HUK�[OL�5*67�HYL�]LZ[LK�PU�:LJ[PVU����HUK�� �VM�
[OL�*VUZ[P[\[PVU�YLZWLJ[P]LS �̀�  

;OL� 3LNPZSH[P]L� (\[OVYP[`� VM� 7HYSPHTLU[� PZ� HSZV� ]LZ[LK�
^P[O� [OL�H\[OVYP[`� [V� HTLUK� [OL�*VUZ[P[\[PVU�� PUJS\KPUN�
WV^LY� [V�HTLUK� [OL�WYV]PZPVUZ�VM� [OL�)PSS�VM�9PNO[Z�� 0U�
HKKP[PVU��P[�HSZV�OHZ�[OL�WV^LY�[V�WHZZ�SLNPZSH[PVU�VU�HSS�
TH[[LYZ��L_JLW[�MVY�H�ZTHSS�JH[LNVY`�VM�M\UJ[PVUHS�HYLHZ�

��� 0IPK�

��� 5V����VM��  ��

��� :LL�7HYSPHTLU[HY`�4VUP[VYPUN�.YV\W�º�;OL�:[Y\J[\YL�VM�.V]LYUTLU[�ºHJJLZZLK�MYVT��O[[WZ!��WTN�VYN�aH�WHNL�Z[Y\J[\YL�VM�NV]LYUTLU[�
VU����6J[VILY������

��� (�/HZZPT��4�/L`^VVK�HUK�1�)LYNLY��LKZ��Health and Democracy: A Guide to Human Rights, Health Law and Policy in Post-Apartheid 
South Africa��*HWL�;V^U!�:PILY�0UR��������H[�WW����¶� �H[�WN����

��� :LJ[PVU�������

 �� 6W�JP[�UV[L���

����;OL�YVSL�VM�[OL�7YV]PUJPHS�SLNPZSH[\YL�^HZ�KLZJYPILK�I`�[OL�*VUZ[P[\[PVUHS�*V\Y[�PU�[OL�YLJLU[�JHZL�VM Matatiele Municipality v President of 
the Republic of South Africa (2) (the Matatiele Municipality�JHZL��**;�����������(\N\Z[�������H[�WHYH����“The role of a provincial legislature 
goes beyond legislating for the province; it includes taking part in the national legislative process. ... The Constitution contemplates the 
provincial legislatures, consistent with our constitutional scheme, will be involved in the law-making process at national level, such as 
when they are required to confer voting mandates on their NCOP delegations or when they consider whether or not to approve proposed 
constitutional amendments that alter their boundaries.”

SPZ[LK� PU�:JOLK\SL� �� VM� [OL�*VUZ[P[\[PVU���/V^L]LY�� [OL�
*VUZ[P[\[PVU�HSZV�HSSV^Z�7HYSPHTLU[�[V�WHZZ�SLNPZSH[PVU�VU�
:JOLK\SL��� PZZ\LZ� PM� P[� PZ� [V� ºTHPU[HPU�LZZLU[PHS�UH[PVUHS�
Z[HUKHYKZ�����VY�LJVUVTPJ�\UP[`»��VY�[V ºLZ[HISPZO�TPUPT\T�
Z[HUKHYKZ�YLX\PYLK�MVY�[OL�YLUKLYPUN�VM�ZLY]PJLZ�» � 

3.2.2.1. Provincial Legislatures 

,HJO� WYV]PUJL� OHZ� H� SLNPZSH[\YL� PU�^OPJO�TLTILYZ� HYL�
LSLJ[LK�MYVT�WYV]PUJPHS�SPZ[Z�VU�[OL�IHZPZ�VM�[OL�U\TILY�VM�
]V[LZ�YLJLP]LK�I`�H�WVSP[PJHS�WHY[ �̀�(�WYV]PUJPHS�SLNPZSH[\YL�
PZ�YLZWVUZPISL�MVY�WHZZPUN�SH^Z�MVY�P[Z�WYV]PUJL�HZ�KLÄULK�
I`� [OL� *VUZ[P[\[PVU�� ;OLZL� SH^Z� HYL� VUS`� LɈLJ[P]L� MVY�
[OH[� WYV]PUJL�� 7YV]PUJPHS� SLNPZSH[\YLZ� HYL� IV\UK� I`� [OL�
*VUZ[P[\[PVU�HUK�[OLPY�V^U�WYV]PUJPHS�JVUZ[P[\[PVUZ��̂ OLYL�
[OLZL�L_PZ[��7YV]PUJLZ�KV�UV[�OH]L�HU`�NLULYHS�WV^LY�[V�
SLNPZSH[L��0UZ[LHK��[OL`�TH`�WHZZ�SH^Z�VUS`�VU�ºM\UJ[PVUHS�
HYLHZ»�[OH[�HYL�L_WYLZZS`�PKLU[PÄLK�PU�:JOLK\SLZ���HUK���
VM�[OL�*VUZ[P[\[PVU��

;OL�M\UJ[PVUHS�HYLHZ�VM�JVUJ\YYLU[�UH[PVUHS�HUK�WYV]PUJPHS�
SLNPZSH[P]L�JVTWL[LUJL�ZL[�V\[�PU�:JOLK\SL���PUJS\KL!  

%� �OLHS[O�ZLY]PJLZ"�
%� �LK\JH[PVU�L_JLW[�[LY[PHY`�LK\JH[PVU"�
%� �OV\ZPUN"�
%� �ZVJPHS�^LSMHYL�ZLY]PJLZ"�HUK�
%� �PZZ\LZ�[OH[�HYL�¸YLHZVUHIS`�ULJLZZHY`�MVY��VY�

PUJPKLU[HS�[V��[OL�LMMLJ[P]L�L_LYJPZL�VM�H�WV^LY�
JVUJLYUPUN�HU`�TH[[LY�SPZ[LK�PU�:JOLK\SL����� 

;OL� 7YV]PUJPHS� ,_LJ\[P]L� PTWSLTLU[Z� HUK� HKTPUPZ[LYZ�
UH[PVUHS�SLNPZSH[PVU�PU�[^V�^H`Z!�

%� ZLJ[PVU��������I��VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�MVY�
WYV]PUJLZ�[V�PTWSLTLU[�UH[PVUHS�SLNPZSH[PVU�^P[OPU�
[OL�M\UJ[PVUHS�HYLHZ�SPZ[LK�PU�:JOLK\SLZ���HUK����
\USLZZ�[OL�*VUZ[P[\[PVU�VY�[OL�YLSL]HU[�UH[PVUHS�
SLNPZSH[PVU�L_WYLZZS`�ZH`Z�V[OLY^PZL"�HUK�
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%� ZLJ[PVU��������J��VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�MVY�
WYV]PUJLZ�[V�HKTPUPZ[LY�UH[PVUHS�SLNPZSH[PVU�KLHSPUN�
^P[O�V[OLY�PZZ\LZ�PM�[OL�YLSL]HU[�UH[PVUHS�SLNPZSH[PVU�
L_WYLZZS`�KLSLNH[LZ�[OPZ�M\UJ[PVU�[V�[OL�WYV]PUJL�

3.2.3. The Legislative Authority 
4\UPJPWHSP[PLZ� OH]L� H� YHUNL� VM� VIQLJ[P]LZ�� Z\JO� HZ�
WYV]PKPUN�ZLY]PJLZ�[V�JVTT\UP[PLZ� PU�H�Z\Z[HPUHISL�^H`�
HUK�WYVTV[PUN�H�ZHML�HUK�OLHS[O`�LU]PYVUTLU[��:LJ[PVU�
���� VM� [OL� *VUZ[P[\[PVU� KLHSZ� ^P[O� [OL� [OYLL� [`WLZ� VM�
T\UPJPWHSP[PLZ�[OH[�JVSSLJ[P]LS`�THRL�\W�SVJHS�NV]LYUTLU[!�

%� �*H[LNVY`�(�¶�TL[YVWVSP[HU�JV\UJPSZ"�
%� �*H[LNVY`�)�¶�SVJHS�JV\UJPSZ"�HUK�
%� �*H[LNVY`�*�¶�KPZ[YPJ[�JV\UJPSZ��

;OL� 3VJHS� .V]LYUTLU[!� 4\UPJPWHS� :[Y\J[\YLZ� (J[11  
ZL[Z� V\[� TVYL� KL[HPS� VU� LZ[HISPZOPUN� SVJHS� NV]LYUTLU[�
Z[Y\J[\YLZ�� >P[O� YLNHYK� [V� SLNPZSH[P]L� H\[OVYP[`� H�
¸T\UPJPWHSP[`� TH`� THRL� ���� I`�SH^Z� MVY� [OL� LɈLJ[P]L�
administration of the matters which it has the right to 
administer.”12� ;OPZ� TLHUZ� [OH[� T\UPJPWHS� JV\UJPSZ� JHU�
WHZZ�I`�SH^Z�^OPJO�HYL�YLMLYYLK�[V�HZ�SVJHS�NV]LYUTLU[�
SLNPZSH[PVU� VU� H� YHUNL� VM� OLHS[O�YLSH[LK� PZZ\LZ� Z\JO�
HZ� ^H[LY� HUK� ZHUP[H[PVU� ZLY]PJLZ�� YLM\ZL� YLTV]HS� HUK�
T\UPJPWHS�OLHS[O�ZLY]PJLZ��

;OL� L_LJ\[P]L� H\[OVYP[`� VM� H�T\UPJPWHSP[`� YLZ[Z�^P[O� P[Z�
T\UPJPWHS� JV\UJPS�� ;OL�4\UPJPWHS�:[Y\J[\YLZ�(J[� HSSV^Z�
MVY� H� YHUNL� VM� KPɈLYLU[� L_LJ\[P]L� Z[Y\J[\YLZ�� Z\JO�
HZ� L_LJ\[P]L� JVTTP[[LLZ� HUK� L_LJ\[P]L� TH`VYZ�� (�
T\UPJPWHSP[`� OHZ�L_LJ\[P]L� H\[OVYP[`� VU�H� SPTP[LK� SPZ[� VM�
SVJHS�NV]LYUTLU[� PZZ\LZ�^OPJO�HYL�ZL[�V\[� PU�7HY[�)�VM�
IV[O�:JOLK\SLZ���HUK���VM� [OL�*VUZ[P[\[PVU��HZ�^LSS�HZ�
VU�V[OLY�PZZ\LZ�KLSLNH[LK�[V�T\UPJPWHSP[PLZ�I`�UH[PVUHS�VY�
WYV]PUJPHS�SLNPZSH[PVU��

3.2.4. The Judicial Authority 
;OL� Q\KPJPHS� H\[OVYP[`� VM� [OL� JV\U[Y`� YLZ[Z� ^P[O� [OL�
JV\Y[Z� ^OPJO� HYL� PUKLWLUKLU[� HUK� Z\IQLJ[� VUS`� [V� [OL�
*VUZ[P[\[PVU�HUK�[OL�SH �̂�;OL�M\UJ[PVU�VM�[OL�JV\Y[Z�PZ�[V�

���� ����VM��  ��

����:LJ[PVU��������VM�[OL�*VUZ[P[\[PVU�

�����  ������:(������ �

����0IPK�H[�WHYH�� �

PU[LYWYL[�[OL�SH^�PU�HJJVYKHUJL�^P[O�[OL�*VUZ[P[\[PVU�HUK�
[V�LUZ\YL�JVTWSPHUJL�^P[O�[OL�SH �̂�;OL�JV\Y[Z�HSZV�OHZ�
[OL�YLZWVUZPIPSP[`� [V�JOLJR� [OH[� [OL�V[OLY� [^V�IYHUJOLZ�
VM�NV]LYUTLU[�JVTWS`�^P[O�[OLPY�JVUZ[P[\[PVUHS�THUKH[L���

5V[� HSS� JV\Y[Z� OH]L� M\SS� JVUZ[P[\[PVUHS� Q\YPZKPJ[PVU� [V�
OLHY�JVUZ[P[\[PVUHS�TH[[LYZ��/V^L]LY��ZLJ[PVU�� �VM� [OL�
*VUZ[P[\[PVU� YLX\PYLZ� HSS� JV\Y[Z�� [YPI\UHSZ� HUK� MVY\TZ�
[V� ºWYVTV[L� [OL� ZWPYP[�� W\YWVY[� HUK� VIQLJ[Z� VM� [OL� )PSS�
VM�9PNO[Z»�^OLU� ºPU[LYWYL[PUN� HU`� SLNPZSH[PVU�� HUK�^OLU�
KL]LSVWPUN�[OL�JVTTVU�SH^�VY�J\Z[VTHY`�SH^». -\Y[OLY��
ZLJ[PVU�����Z[H[LZ�[OH[�VUS`�[OL�*VUZ[P[\[PVUHS�*V\Y[��[OL�
:\WYLTL� *V\Y[� VM� (WWLHS� �:*(�� HUK� [OL� /PNO� *V\Y[Z�
�HUK�JV\Y[Z�VM�H�ZPTPSHY�Z[H[\Z��TH`�ºLUX\PYL�PU[V�VY�Y\SL�
VU�[OL�JVUZ[P[\[PVUHSP[`�VM�HU`�SLNPZSH[PVU�VY�HU`�JVUK\J[�
VM�[OL�7YLZPKLU[»��

0U� JVUZ[P[\[PVUHS� JHZLZ�� JV\Y[Z� OH]L� ^PKL� WV^LYZ� [V�
NYHU[� ^OH[� ZLJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� YLMLYZ� [V� HZ�
ºHWWYVWYPH[L� YLSPLM»�� (JJVYKPUN� [V� ZLJ[PVU� ���� VM� [OL�
*VUZ[P[\[PVU�� H� JV\Y[� ^P[O� Q\YPZKPJ[PVU� T\Z[� ºKLJSHYL�
[OH[� HU`� SH^� VY� JVUK\J[� [OH[� PZ� PUJVUZPZ[LU[� ^P[O� [OL�
*VUZ[P[\[PVU�PZ�PU]HSPK�[V�[OL�L_[LU[�VM�P[Z�PUJVUZPZ[LUJ`»�
HUK� TH`� ºTHRL� HU`� VYKLY� [OH[� PZ� Q\Z[� HUK� LX\P[HISL»��
>P[OV\[�[OPZ�WV^LY��JV\Y[Z�^V\SK�UV[�IL�HISL�[V�LUZ\YL�
[OH[� YPNO[Z� OH]L� YLHS� TLHUPUN�� 0U� Fose v Minister of 
Safety and Security���[OL�SLNHS�PZZ\L�ILMVYL�[OL�JV\Y[�^HZ�
^OL[OLY� ºJVUZ[P[\[PVUHS� KHTHNLZ»� JV\SK� HUK� V\NO[� [V�
IL�H^HYKLK�HZ�HWWYVWYPH[L�YLSPLM� PU�[LYTZ�VM�[OL�PU[LYPT�
*VUZ[P[\[PVU� MVY� [OL� HSSLNLK� IYLHJO� VM� JVUZ[P[\[PVUHS�
YPNO[Z��0[�^HZ�HYN\LK�[OH[�[OL�Z[H[L�ZOV\SK�IL�YLX\PYLK�[V�
WH`� ºJVUZ[P[\[PVUHS� KHTHNLZ»� V]LY� HUK� HIV]L� JVTTVU�
SH^�KHTHNLZ�PU�VYKLY�[V�]PUKPJH[L�[OL�JVUZ[P[\[PVUHS�YPNO[Z�
VM�[OL�HWWLSSHU[��^OLYL�VɉJPHSZ��^OV�HYL�VYNHUZ�VM�Z[H[L��
OH]L� PUMYPUNLK� M\UKHTLU[HS� YPNO[Z� [OL� JV\Y[� UV[LK� [OH[�
º(WWYVWYPH[L�YLSPLM�^PSS�PU�LZZLUJL�IL�YLSPLM�[OH[�PZ�YLX\PYLK�
[V�WYV[LJ[�HUK�LUMVYJL�[OL�*VUZ[P[\[PVU»���HUK�[OLYLMVYL�
ULJLZZHY`�[V�WYV[LJ[�HUK�LUMVYJL�[OL�*VUZ[P[\[PVU�
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4. The Courts��

4.1. The Constitutional Court 
;OL� *VUZ[P[\[PVUHS� *V\Y[� PZ� [OL� OPNOLZ[� JV\Y[� VU�
JVUZ[P[\[PVUHS�PZZ\LZ�^OPJO�TLHUZ�[OH[�P[�VUS`�JVUZPKLYZ�
¸JVUZ[P[\[PVUHS� TH[[LYZ�� HUK� PZZ\LZ� JVUULJ[LK� ^P[O�
KLJPZPVUZ�VU�JVUZ[P[\[PVUHS�TH[[LYZ¹����;OL�*VUZ[P[\[PVUHS�
*V\Y[� OHZ� Q\YPZKPJ[PVU� [V� THRL� [OL� ÄUHS� KLJPZPVU� VU�
¸^OL[OLY�H�TH[[LY� PZ�H�JVUZ[P[\[PVUHS�TH[[LY�VY�^OL[OLY�
HU�PZZ\L�PZ�JVUULJ[LK�^P[O�H�KLJPZPVU�VU�H�JVUZ[P[\[PVUHS�
TH[[LY¹��� 

;OL�*VUZ[P[\[PVUHS�*V\Y[�PZ�UV[�[OL�VUS`�JV\Y[�[OH[�OHZ�[OL�
Q\YPZKPJ[PVU� [V� KLHS� ^P[O� JVUZ[P[\[PVUHS� JHZLZ�� /V^L]LY��
P[� KVLZ� THRL� [OL� ÄUHS� KLJPZPVU� HIV\[� ^OL[OLY� HU� (J[�
VM�7HYSPHTLU[��H�WYV]PUJPHS� Z[H[\[L�VY� [OL�JVUK\J[�VM� [OL�
7YLZPKLU[�PZ�JVUZ[P[\[PVUHS��,]LU�PM�[OL�:*(�VY�H�/PNO�*V\Y[�
KLJSHYLZ�[OH[�H�Z[H[\[L�PZ�\UJVUZ[P[\[PVUHS��[OL�KLJSHYH[PVU�
T\Z[�IL�JVUÄYTLK�I`�[OL�*VUZ[P[\[PVUHS�*V\Y[�[V�ILJVTL�
LɈLJ[P]L��;OLZL�RPUK�VM�JHZLZ�HYL�H\[VTH[PJHSS`�YLMLYYLK�[V�
[OL�*VUZ[P[\[PVUHS�*V\Y[�MVY�^OH[�PZ�RUV^U�HZ�JVUÄYTH[PVU�
WYVJLLKPUNZ���

>OPSL�� [OL�*VUZ[P[\[PVUHS�*V\Y[�JHU�KLJPKL� [V�OLHY�HU`�
JHZL� KPYLJ[S �̀� TVZ[� JHZLZ� JVTL� [V� [OL� *VUZ[P[\[PVUHS�
*V\Y[�VU�HWWLHS�MYVT�V[OLY�JV\Y[Z��\Z\HSS`�H�/PNO�*V\Y[�
VY� [OL� :*(�� )\[� ZVTL� JHZLZ� JVTL� [V� P[� KPYLJ[S`� HUK�
H\[VTH[PJHSS �̀�HZ�P[�OHZ�L_JS\ZP]L�jurisdiction�[V�KLHS�^P[O�
H�YHUNL�VM�PZZ\LZ��Z\JO�HZ!�

%� �JLY[HPU�KPZW\[LZ�IL[^LLU�VYNHUZ�VM�Z[H[L"�
%� �[OL�JVUZ[P[\[PVUHSP[`�VM�HTLUKTLU[Z�[V�[OL�

*VUZ[P[\[PVU"�HUK�
%� �[OL�JLY[PMPJH[PVU�VM�WYV]PUJPHS�JVUZ[P[\[PVUZ�

>P[O�YLNHYKZ�[V�*VUZ[P[\[PVUHS�YLTLKPLZ��[OL�JV\Y[Z�OH]L�
KL]LSVWLK�[OL�MVSSV^PUN�YLTLKPLZ�[V�NP]L�M\SS�HUK�WYVWLY�
LɈLJ[�[V�JVUZ[P[\[PVUHS�YPNO[Z!�� 

%� �THUKH[PUN�[OL�Z[H[L�[V�KV�ZVTL[OPUN�[OH[�P[�
WYL]PV\ZS`�YLM\ZLK�[V�KV"

����:LL�+LWHY[TLU[�VM�1\Z[PJL�HUK�*VUZ[P[\[PVUHS�+L]LSVWTLU[�º*V\Y[Z�PU�:V\[O�(MYPJH»�HJJLZZLK�H[�� 
O[[WZ!��^^^�Q\Z[PJL�NV]�aH�HIV\[�ZH�JV\Y[Z�O[TS�VU����6J[VILY������

�����:LJ[PVU��������I��VM�[OL�*VUZ[P[\[PVU�

���� :LJ[PVU��������J��VM�[OL�*VUZ[P[\[PVU�

����:LL�/LHK�VM�+LWHY[TLU[!�Mpumalanga Department of Education and Another v Hoerskool Ermelo and Another �-LKLYH[PVU�VM�.V]LYUPUN�
)VKPLZ�MVY�:V\[O�(MYPJHU�:JOVVSZ��-,+:(:��HZ�(TPJ\Z�*\YPHL�����������:(������**�"�National Coalition for Gay and Lesbian Equality and 
Another v Minister of Justice and Others��   �����:(���

� ��-VY�L_HTWSL��[OL�*VTWL[P[PVU�(J[��� �VM��  ��ZL[Z�\W�[OL�*VTWL[P[PVU�*VTTPZZPVU��*VTWL[P[PVU�;YPI\UHS�HUK�*VTWL[P[PVU�(WWLHS�*V\Y[�
[V�KLHS�^P[O�JVTWL[P[PVU�SH^�JHZLZ�HUK�3HIV\Y�9LSH[PVUZ�(J[���  ���MVY�L_HTWSL��PZ�J\YYLU[S`�YLZLY]LK�MVY�[OL�3HIV\Y�*V\Y[�[V�KLHS�^P[O�
[OL�PU[LYWYL[H[PVU�VM�[OL�YPNO[�[V�MHPY�SHIV\Y�WYHJ[PJLZ�PU�[LYTZ�VM�[OL�(J[�

%� �YLHKPUN�^VYKZ�PU[V�HU�L_PZ[PUN�Z[H[\[L�[V�THRL�P[�
JVUZ[P[\[PVUHS"�

%� �YLTV]PUN�\UJVUZ[P[\[PVUHS�^VYKZ�VY�LU[PYL�ZLJ[PVUZ�
MYVT�SLNPZSH[PVU"�

%� �VYKLYPUN�[OL�Z[H[L�[V�MPSL�KVJ\TLU[Z�PU�JV\Y[�
L_WSHPUPUN�OV^�P[�HPTZ�[V�NP]L�LMMLJ[�[V�H�WHY[PJ\SHY�
JV\Y[�VYKLY"�HUK�

%� �VYKLYPUN�[OL�Z[H[L�[V�WH`�“constitutional damages”�

4.2. The Supreme Court of Appeal 
;OL� :*(� PZ� [OL� OPNOLZ[� JV\Y[� VM� HWWLHS� L_JLW[� PU�
JVUZ[P[\[PVUHS� TH[[LYZ�� 0[� VUS`� OLHY� HWWLHSZ�� PZZ\LZ�
JVUULJ[LK� ^P[O� HWWLHSZ� HUK� V[OLY� TH[[LYZ� [OH[� TH`�
IL� YLMLYYLK� [V� P[� PU�JPYJ\TZ[HUJLZ�KLÄULK�I`�HU�(J[�VM�
7HYSPHTLU[��;OL�:*(��KVLZ�UV[�OH]L�original jurisdiction 
¶�P[�OHZ�[OL�H\[OVYP[`�[V�OLHY�TH[[LYZ�[OH[�UV�V[OLY�JV\Y[�
OHZ�OHK�HU�VWWVY[\UP[`�[V�OLHY��

4.3. High Courts
;OL�/PNO�*V\Y[� OHZ� Q\YPZKPJ[PVU� [V� KLHS�^P[O� HU`� JHZL��
\USLZZ�H�Z[H[\[L�ZWLJPÄJHSS`�HSSVJH[LZ�[OL�JHZL�[V�HUV[OLY�
JV\Y[�VY�MVY\T��UHTLS`�H�*VTTPZZPVU�VY�H�;YPI\UHS�� �/PNO�
*V\Y[Z� HSZV� OH]L� IYVHK� JVUZ[P[\[PVUHS� Q\YPZKPJ[PVU�� I\[�
[OPZ�KVLZ�UV[�L_[LUK�[V�JHZLZ�MHSSPUN�^P[OPU�[OL�L_JS\ZP]L�
Q\YPZKPJ[PVU�VM�[OL�*VUZ[P[\[PVUHS�*V\Y[�HUK�[OVZL�[OH[�HYL�
L_WYLZZS`�KLSLNH[LK�I`�HU�(J[�VM�7HYSPHTLU[�[V�HUV[OLY�
JV\Y[�VM�H�Z[H[\Z�ZPTPSHY�[V�H�/PNO�*V\Y[��

4.4. Magistrate’s Court 
;OL� 4HNPZ[YH[L� JV\Y[� PZ� [OL� \Z\HS� LU[Y`� WVPU[� MVY� [OL�
THQVYP[`� VM� WLVWSL� ^OV� NV� [V� JV\Y[�� ;OL� 4HNPZ[YH[L�
JV\Y[�JVUZPZ[Z�VM�[OL�9LNPVUHS�JV\Y[Z�HUK�KPZ[YPJ[�JV\Y[��
4HNPZ[YH[L»Z�JV\Y[Z�HUK�V[OLY�JV\Y[Z�TH`�KLJPKL�VU�HU`�
TH[[LY�KL[LYTPULK�I`�HU�(J[�VM�7HYSPHTLU[�I\[�TH`�UV[�
LUX\PYL�PU[V�VY�KLJPKL�HIV\[�[OL�JVUZ[P[\[PVUHSP[`�VM�HU`�
SLNPZSH[PVU�VY�HU`�JVUK\J[�VM�[OL�7YLZPKLU[��
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4.5. Specialised Courts
%�  Small claims court�KLHSZ�^P[O�TPUVY�JHZLZ�PU]VS]PUN�

Z\TZ�VM�9����������VY�SLZZ"
%�  Electoral court�KLHSZ�^P[O�LSLJ[VYHS�PZZ\LZ"�
%�  Labour court KLHSZ�^P[O�PZZ\LZ�WLY[HPUPUN�[V�SHIV\Y�

YLSH[PVUZ"�
%�  Land claims court KLHSZ�^P[O�TH[[LYZ�VM�SHUK�

KPZ[YPI\[PVU"�
%�  Equality court PZ�KLZPNUH[LK�[V�OLHY�TH[[LYZ�

YLSH[PUN�[V�\UMHPY�KPZJYPTPUH[PVU��OH[L�ZWLLJO�HUK�
OHYHZZTLU["�HUK

%�  Family court/Advocate�KLHSZ�^P[O�TH[[LYZ�YLSH[LK�
[V�MHTPS`�SH^�Z\JO�HZ�[OL�J\Z[VK`�VM�JOPSKYLU��
KP]VYJL�HUK�HKVW[PVU�

5. State Institutions which 
Support Constitutional 
Democracy 

;V�NP]L�Z\IZ[HUJL�[V�JVUZ[P[\[PVUHS�YPNO[Z��[OL�*VUZ[P[\[PVU�
LZ[HISPZOLK�H� YHUNL�VM� Z[Y\J[\YLZ�KLZPNULK� [V�WYVTV[L�
HUK�Z[YLUN[OLU�JVUZ[P[\[PVUHS�KLTVJYHJ �̀�;OLYL�HYL�MV\Y�
*OHW[LY� �PUZ[P[\[PVUZ�[OH[�HYL�YLSL]HU[�[V�W\ISPJ�WV^LYZ!�

5.1. The Public Protector
:LJ[PVU�����VM�[OL�*VUZ[P[\[PVU�LTWV^LYZ�[OL�6ɉJL�VM�
[OL�7\ISPJ�7YV[LJ[VY� [V�KLHS�^P[O� ºHU`�JVUK\J[� PU� Z[H[L�
HɈHPYZ� VY� PU� [OL� W\ISPJ� HKTPUPZ[YH[PVU� PU� HU`� ZWOLYL� VM�
NV]LYUTLU[�[OH[�PZ�HSSLNLK�VY�Z\ZWLJ[LK�[V�IL�PTWYVWLY�
VY� [V� YLZ\S[� PU�HU`� PTWYVWYPL[`�VY�WYLQ\KPJL»��;OL�7\ISPJ�
7YV[LJ[VY� OHZ� [OL� H\[OVYP[`� [V� PU]LZ[PNH[L� HUK� YLWVY[�
VU� [OPZ� RPUK� VM� JVUK\J[�� HUK� [OLU� º[V� [HRL� HWWYVWYPH[L�
YLTLKPHS�HJ[PVU�»

5.2. The South African Human Rights 
Commission 

:LJ[PVU�����VM�[OL�*VUZ[P[\[PVU�YLX\PYLZ�[OL�:V\[O�(MYPJHU�
/\THU� 9PNO[Z� *VTTPZZPVU� �:(/9*�� ^P[O� WYVTV[PUN�
YLZWLJ[�MVY�O\THU�YPNO[Z��H�J\S[\YL�VM�O\THU�YPNO[Z��HUK�
WYV[LJ[PUN��KL]LSVWPUN�HUK�HJOPL]PUN�O\THU�YPNO[Z��

0U� WHY[PJ\SHY�� [OL�*VUZ[P[\[PVU�THUKH[LZ� [OL�:(/9*� [V�
TVUP[VY� HUK� HZZLZZ� [OL� VIZLY]HUJL� VM� O\THU� YPNO[Z��
;OPZ� PZ� [V� IL� HJOPL]LK� PU� ]HYPV\Z� ^H`Z�� Z\JO� HZ� I`�
PU]LZ[PNH[PUN� HUK� YLWVY[PUN� VU� [OL� :[H[L»Z� JVTWSPHUJL�

^P[O� [OL� *VUZ[P[\[PVU� HUK� I`� [HRPUN� Z[LWZ� [V� HKKYLZZ�
]PVSH[PVUZ�VM�O\THU�YPNO[Z�[OH[�VJJ\Y���

(� M\Y[OLY� L_HTWSL� VM� [OL� ^H`� PU� ^OPJO� [OL� :(/9*�
H[[LTW[Z�[V�KPZJOHYNL�P[Z�THUKH[L�PZ�I`�YLX\PYPUN�]HYPV\Z�
NV]LYUTLU[� Z[Y\J[\YLZ� [V� WYV]PKL� P[� ^P[O� PUMVYTH[PVU�
VU� [OL� Z[LWZ� [OH[� [OL� :[H[L� OHZ� [HRLU� [V� JHYY`� V\[� P[Z�
JVUZ[P[\[PVUHS� VISPNH[PVUZ� VU� ZWLJPÄJ� ZVJPV�LJVUVTPJ�
YPNO[Z��

;OL� :(/9*»Z� HUU\HS� YLWVY[� VU� ZVJPV�LJVUVTPJ� YPNO[Z�
PZ� SHYNLS`� IHZLK� VU� [OPZ� ZLSM�YLWVY[PUN�� ^P[OV\[� HU`�
TLJOHUPZT�MVY�HZZLZZPUN�[OL�HJJ\YHJ`�VM�[OL�PUMVYTH[PVU�
WYV]PKLK� ^OPJO� PZ� H� KPZHK]HU[HNL�� (� RL`� MHJ[VY� PU�
HKVW[PUN� [OPZ� TL[OVKVSVN`� PZ� [OL� SPTP[LK� JHWHJP[`� HUK�
ÄUHUJPHS�YLZV\YJLZ�VM�[OL�:(/9*���

5.3. The Commission for Gender 
Equality 

:LJ[PVU�����VM�[OL�*VUZ[P[\[PVU�ZL[Z�V\[�[OL�THUKH[L�VM�
[OL�*VTTPZZPVU� MVY�.LUKLY�,X\HSP[`� �*.,�� [V�WYVTV[L�
YLZWLJ[� MVY� NLUKLY� LX\HSP[`� HUK� WYV[LJ[�� KL]LSVW� HUK�
HJOPL]L� NLUKLY� LX\HSP[ �̀� ;V� LUHISL� P[� [V� KV� P[Z� QVI��
[OL� *.,»Z� WV^LYZ� PUJS\KL� º[OL� WV^LY� [V� TVUP[VY��
PU]LZ[PNH[L�� YLZLHYJO�� LK\JH[L�� HK]PZL� HUK� YLWVY[� VU�
PZZ\LZ�JVUJLYUPUN�NLUKLY�LX\HSP[`»��;OL�*.,� PZ� ZPTPSHY�
[V� [OL�:(/9*��L_JLW[� [OH[� P[� MVJ\ZLZ�VU�NLUKLY� YH[OLY�
[OHU� O\THU� YPNO[Z� PU� NLULYHS�� ;OL� *.,� HSZV� TVUP[VYZ�
[OL�:[H[L»Z�HKOLYLUJL�[V�0U[LYUH[PVUHS�(NYLLTLU[Z�Z\JO�
HZ� [OL� *VU]LU[PVU� MVY� [OL� ,SPTPUH[PVU� VM� (SS� -VYTZ� VM�
+PZJYPTPUH[PVU�(NHPUZ[�>VTLU�

5.4. The Auditor-General
:LJ[PVU� ���� VM� [OL� *VUZ[P[\[PVU� NP]LZ� [OL� (\KP[VY�
.LULYHS� �(.�� [OL� THPU� YLZWVUZPIPSP[`� MVY� H\KP[PUN� HUK�
YLWVY[PUN� VU� º[OL� HJJV\U[Z�� ÄUHUJPHS� Z[H[LTLU[Z� HUK�
ÄUHUJPHS� THUHNLTLU[»� VM� [OL� Z[H[L�� PUJS\KPUN� UH[PVUHS�
HUK�WYV]PUJPHS�KLWHY[TLU[Z�HUK�T\UPJPWHSP[PLZ��;OL�(.�
HSZV�OHZ�Q\YPZKPJ[PVU�[V�H\KP[�HUK�YLWVY[�VU�ºHU`�PUZ[P[\[PVU�
M\UKLK�MYVT�[OL�5H[PVUHS�9L]LU\L�-\UK�VY�H�7YV]PUJPHS�
9L]LU\L�-\UK�VY�I`�H�T\UPJPWHSP[`»"�HUK�ºHU`�PUZ[P[\[PVU�
[OH[� PZ�H\[OVYPZLK�PU�[LYTZ�VM�HU`�SH^�[V�YLJLP]L�TVUL`�
MVY� H� W\ISPJ� W\YWVZL»�� ;OL�(.�� [O\Z�� OHZ� [OL� WV^LY� [V�
TVUP[VY�[OL�ÄUHUJPHS�HɈHPYZ�VM�HU`IVK`�[OH[�PZ�M\UKLK�I`�
W\ISPJ�TVUL �̀�^OL[OLY�HU�VɉJPHS�WHY[�VM�NV]LYUTLU[�VY�
UV[��;OPZ�TLHUZ�[OH[�[OL�(.�OHZ�HU�PTWVY[HU[�YVSL�[V�WSH`�
PU�LUZ\YPUN�[OH[�W\ISPJS`�M\UKLK�OLHS[OJHYL�ZLY]PJLZ�HYL�
UV[�TPZ\ZLK��
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6. Other Structures which 
Support Constitutional 
Democracy 

6.1. Public Service Commission 
:LJ[PVU� � �� VM� [OL� *VUZ[P[\[PVU� ZL[Z� V\[� [OL� IHZPJ�
]HS\LZ� HUK� WYPUJPWSLZ� NV]LYUPUN� W\ISPJ� HKTPUPZ[YH[PVU��
;OLZL�PUJS\KL�HJJV\U[HIPSP[ �̀�MVZ[LYPUN�[YHUZWHYLUJ`�ºI`�
WYV]PKPUN�[OL�W\ISPJ�^P[O�[PTLS �̀�HJJLZZPISL�HUK�HJJ\YH[L�
PUMVYTH[PVU»�� HUK� WYV]PKPUN� W\ISPJ� ZLY]PJLZ� ºPTWHY[PHSS �̀�
MHPYS �̀� LX\P[HIS`� HUK� ^P[OV\[� IPHZ»�� :LJ[PVU� � �� VM� [OL�
*VUZ[P[\[PVU�ZL[Z�\W�[OL�7\ISPJ�:LY]PJL�*VTTPZZPVU�HZ�
HU�PUKLWLUKLU[�IVK`�[V!�

%� WYVTV[L�º[OL�]HS\LZ�HUK�WYPUJPWSLZ�ZL[�V\[�PU�ZLJ[PVU�
� ���[OYV\NOV\[�[OL�W\ISPJ�ZLY]PJL»"

%� LUZ\YL�[OH[�VMMPJPHSZ�WLYMVYT�[OLPY�[HZRZ�PU�
HJJVYKHUJL�^P[O�[OL�*VUZ[P[\[PVU"�HUK

%� PU]LZ[PNH[L��TVUP[VY�HUK�L]HS\H[L�º[OL�VYNHUPZH[PVU�
HUK�HKTPUPZ[YH[PVU��HUK�[OL�WLYZVUULS�WYHJ[PJLZ�VM�
[OL�W\ISPJ�ZLY]PJL»�

6.2. The Independent Police 
Investigative Directorate 

;OL� 0UKLWLUKLU[� 7VSPJL� 0U]LZ[PNH[L� +PYLJ[VYH[L� � �070+��
^HZ�LZ[HISPZOLK�I`�[OL�0UKLWLUKLU[�7VSPJL�0U]LZ[PNH[P]L�
(J[��� LUHJ[LK� [V� NP]L� LɈLJ[� [V� ZLJ[PVU� ������� VM� [OL�
*VUZ[P[\[PVU�� ^P[O� H� THUKH[L� [V� PU]LZ[PNH[LZ� HSS� JHZLZ�
^OLYL� [OL� WVSPJL� OH]L� HJ[LK� ^YVUNS`� VY� OH]L� ]PVSH[LK�
YPNO[Z�� 0U� HU`� KLTVJYHJ`� P[� PZ� [OL� WVSPJL� KLWHY[TLU[�
^OPJO� PZ� NP]LU� [OL� NYLH[LZ[� WV^LYZ� [V� PUMYPUNL� [OL�
YPNO[Z�VM�JP[PaLUZ��;OL� 070+��HZ�HU� PUKLWLUKLU[�IVK �̀� PZ�
YLZWVUZPISL�MVY�LUZ\YPUN�[OH[�JHZLZ�PU�^OPJO�TPZJVUK\J[�
VU�[OL�WHY[�VM�WVSPJL�VɉJLYZ�PZ�HSSLNLK��HYL�PU]LZ[PNH[LK�
PTWHY[PHSS �̀�

;OL� 070+�� JVUZPKLYZ� JVTWSHPU[Z� YLSH[PUN� [V� KLH[OZ� VM�
WLYZVUZ�PU�WVSPJL�J\Z[VK`�VY�KLH[OZ�^OPJO�HYL�HZ�H�YLZ\S[�
VM� WVSPJL� HJ[PVU"� [OL� PU]VS]LTLU[� VM� WVSPJL� VɉJLYZ� PU�
JYPTPUHS�HJ[P]P[PLZ�Z\JO�HZ�YVIILY �̀�[OLM[�VM�TV[VY�]LOPJSLZ�
HUK�HZZH\S["�HUK�ILOH]PV\Y�^OPJO�PZ�WYVOPIP[LK�Z\JO�HZ�
ULNSLJ[� VM� K\[PLZ� VY� IYLHRPUN� [OL� :V\[O� (MYPJHU� 7VSPJL�
:LY]PJL� �:(7:�� JVKL� VM� JVUK\J[�� 0[� HPTZ� [V� OLSW� I\PSK�
W\ISPJ�JVUÄKLUJL�PU�[OL�WVSPJL�ZLY]PJL�

����(J[���VM�����

6.3. The Judicial Service Commission  
0U�[LYTZ�VM�ZLJ[PVU���������[OL�*VUZ[P[\[PVU��[OL�1\KPJPHS�
:LY]PJL�*VTTPZZPVU�HK]PZLZ�NV]LYUTLU[�VU�HU`�TH[[LY�
YLSH[PUN�[V�[OL�HKTPUPZ[YH[PVU�VM�Q\Z[PJL�HUK�[OL�Q\KPJPHY �̀�
Z\JO�HZ�JVTWSHPU[Z�HIV\[� Q\KNLZ�HUK� [OL�HWWVPU[TLU[�
VM�Q\KNLZ��

6.4. The Commission for Conciliation, 
Mediation and Arbitration 

;OL�*VTTPZZPVU�MVY�*VUJPSPH[PVU��4LKPH[PVU�HUK�(YIP[YH[PVU�
�**4(��LZ[HISPZOLK�PU�[LYTZ�VM�[OL�3HIV\Y�9LSH[PVUZ�(J[��
���VM��  ��0[�PZ�HU�PUKLWLUKLU[�Z[H[\[VY`�IVK`�[OH[�OLSWZ�
HU`VUL�^OVZL�SHIV\Y�YPNO[Z�OH]L�ILLU�]PVSH[LK�HUK�VY�PZ�
H�]PJ[PT�VM�\UMHPY� SHIV\Y�WYHJ[PJL� PU]VS]PUN�Z\JO�TH[[LYZ�
HZ�KPZTPZZHS��^HNLZ� HUK�^VYRPUN� JVUKP[PVUZ��^VYRWSHJL�
JOHUNLZ�VY� KPZJYPTPUH[PVU�� 0[� YLZVS]LZ�KPZW\[LZ�IL[^LLU�
LTWSV`LYZ�HUK�LTWSV`LLZ�[OYV\NO�JVUJPSPH[PVU��TLKPH[PVU�
HUK�HYIP[YH[PVU�

7. Application of the Bill of 
Rights in Law

;OL�)PSS�VM�9PNO[Z�PZ�H�JVYULYZ[VUL�VM�KLTVJYHJ`�PU�:V\[O�
(MYPJH��0[�LUZOYPULZ�[OL�YPNO[Z�VM�HSS�WLVWSL�PU�:V\[O�(MYPJH�
HUK� HɉYTZ� [OL� KLTVJYH[PJ� ]HS\LZ� VM� O\THU� KPNUP[ �̀�
LX\HSP[`�HUK� MYLLKVT��;OL�:[H[L�T\Z[� YLZWLJ[��WYV[LJ[��
WYVTV[L�HUK�M\SÄS�[OL�YPNO[Z�PU�[OL�)PSS�VM�9PNO[Z��

:LJ[PVU���VM�[OL�*VUZ[P[\[PVU�Z[H[LZ�[OH[!

(1) The Bill of Rights applies to all law, and binds the 
legislature, the executive, the judiciary and all organs 
of state.

(2) A provision of the Bill of Rights binds a natural or 
a juristic person if, and to the extent that, it is 
applicable, taking into account the nature of the right 
and the nature of any duty imposed by the right.

(3) When applying a provision of the Bill of Rights to a 
natural or juristic person in terms of subsection (2), a 
court—
�H��� PU�VYKLY�[V�NP]L�LɈLJ[�[V�H�YPNO[�PU�[OL�)PSS��T\Z[�

apply, or if necessary develop, the common law 
[V�[OL�L_[LU[�[OH[�SLNPZSH[PVU�KVLZ�UV[�NP]L�LɈLJ[�
to that right; and

(b)  may develop rules of the common law to limit 
the right, provided that the limitation is in 
accordance with section 36(1).
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(4) A juristic person is entitled to the rights in the Bill 
of Rights to the extent required by the nature of the 
rights and the nature of that juristic person.

=LY[PJHS� HWWSPJH[PVU!� ;OL� )PSS� VM� 9PNO[Z� HWWSPLZ� [V� HSS�
TH[[LYZ� IL[^LLU� *P[PaLUZ� HUK� [OL� .V]LYUTLU[�� 0[�
WYV[LJ[Z�*P[PaLUZ�MYVT�OH]PUN�[OLPY�YPNO[Z�PUMYPUNLK�I`�[OL�
NV]LYUTLU[�

/VYPaVU[HS� HWWSPJH[PVU!� ;OL� )PSS� VM� 9PNO[Z� HWWSPLZ� [V�
TH[[LYZ� IL[^LLU� VYKPUHY`� WLVWSL�� ^OPJO� [OLU� WYV[LJ[Z�
*P[PaLUZ� MYVT� OH]PUN� [OLPY� YPNO[Z� PUMYPUNLK� I`� MLSSV^�
*P[PaLUZ�

8. International Human 
Rights Law 

8.1. Introduction 
0U[LYUH[PVUHS� O\THU� YPNO[Z� SH^� SH`Z� KV^U� VISPNH[PVUZ�
^OPJO�:[H[LZ�HYL�IV\UK�[V�YLZWLJ[��)`�ILJVTPUN�WHY[PLZ�
[V��O\THU�YPNO[Z�[YLH[PLZ��:[H[LZ�HZZ\TL�VISPNH[PVUZ�HUK�
K\[PLZ�\UKLY�0U[LYUH[PVUHS�SH^�[V�YLZWLJ[��[V�WYV[LJ[�HUK�
[V� M\SÄS�O\THU�YPNO[Z�� �;OL�VISPNH[PVU�[V�YLZWLJ[�TLHUZ�
[OH[�:[H[LZ�T\Z[�YLMYHPU�MYVT�PU[LYMLYPUN�^P[O�VY�J\Y[HPSPUN�
[OL�LUQV`TLU[�VM�O\THU�YPNO[Z��;OL�VISPNH[PVU�[V�WYV[LJ[�
YLX\PYLZ�:[H[LZ�[V�WYV[LJ[�PUKP]PK\HSZ�HUK�NYV\WZ�HNHPUZ[�
O\THU� YPNO[Z� HI\ZLZ�� ;OL� VISPNH[PVU� [V� M\SÄS� TLHUZ�
[OH[� :[H[LZ� T\Z[� [HRL� WVZP[P]L� HJ[PVU� [V� MHJPSP[H[L� [OL�
LUQV`TLU[�VM�IHZPJ�O\THU�YPNO[Z�

(�[YLH[`��VY�JOHY[LY��JVU]LU[PVU�VY�JV]LUHU[�� PZ�H�MVYTHS�
HNYLLTLU[� IL[^LLU� :[H[LZ� [OH[� KLÄULZ� HUK� TVKPÄLZ�
[OLPY�T\[\HS�K\[PLZ�[V^HYKZ�[OLPY�V^U�JP[PaLUZ��VY�IL[^LLU�
LHJO� V[OLY� HZ� Z[H[LZ�� ;YLH[PLZ� TH`� IL� LP[OLY� IPSH[LYHS�
�IL[^LLU�[^V�WHY[PLZ��VY�T\S[PSH[LYHS��IL[^LLU�TVYL�[OHU�
[^V�WHY[PLZ���(�[YLH[`�Z`Z[LT�PZ�IHZLK�VU�[OL�HNYLLTLU[�
VM�Z[H[LZ�ZPNUPUN�HUK�YH[PM`PUN�[OL�[YLH[ �̀�

%� Signature�¶�H�ZPNUH[\YL�[V�H�[YLH[`�I`�H�:[H[L�PZ�
[OL�MPYZ[�Z[LW�[V�YH[PMPJH[PVU��;OPZ�ZOV^Z�[OL�Z[H[L»Z�
PU[LU[PVU�[V�YH[PM`�HUK�ILJVTL�H�Z[H[L�WHY[ �̀�(�:[H[L�
T\Z[�UV[�HJ[�[V�KLMLH[�[OL�W\YWVZL�VM�[OL�[YLH[`�HM[LY�
ZPNUPUN�

%� Ratification�¶�[OL�WYVJLZZ�I`�^OPJO�H�NV]LYUTLU[�
MVYTHSS`�HWWYV]LZ�[OL�ZPNUPUN�VM�HU�HNYLLTLU[��;OL�
:[H[L�JVUZPKLYZ�P[ZLSM�H�WHY[`�[V�[OL�[YLH[`�HM[LY�P[�OHZ�
ILLU�YH[PMPLK�HUK�PZ�[OLU�IV\UK�\UKLY�PU[LYUH[PVUHS�SH �̂

����º*SHPTPUN�O\THU�YPNO[Z!�.\PKL�[V�PU[LYUH[PVUHS�WYVJLK\YLZ�H]HPSHISL�PU�JHZLZ�VM�O\THU�YPNO[Z�]PVSH[PVUZ�PU�(MYPJH�¶�:V\[O�(MYPJH»��HJJLZZLK�
MYVT�O[[W!��^^^�JSHPTPUNO\THUYPNO[Z�VYN�ZV\[OHMYPJH�O[TS�VU���1HU\HY`������ 

����0IPK�

;OYV\NO� YH[PÄJH[PVU� VM� PU[LYUH[PVUHS� O\THU� YPNO[Z�
[YLH[PLZ�� NV]LYUTLU[Z� \UKLY[HRL� [V� W\[� PU[V� WSHJL�
KVTLZ[PJ� TLHZ\YLZ� HUK� SLNPZSH[PVU� JVTWH[PISL� ^P[O�
[OLPY� [YLH[`� VISPNH[PVUZ� HUK� K\[PLZ�� ;OL� KVTLZ[PJ� SLNHS�
Z`Z[LT��[OLYLMVYL��WYV]PKLZ�[OL�WYPUJPWHS�SLNHS�WYV[LJ[PVU�
VM� O\THU� YPNO[Z� N\HYHU[LLK� \UKLY� PU[LYUH[PVUHS� SH �̂�
>OLYL� KVTLZ[PJ� SLNHS� WYVJLLKPUNZ� MHPS� [V� HKKYLZZ�
O\THU� YPNO[Z� HI\ZLZ��TLJOHUPZTZ� HUK�WYVJLK\YLZ� MVY�
PUKP]PK\HS�HUK�NYV\W�JVTWSHPU[Z�HYL�H]HPSHISL�H[�[OL�Z\I�
YLNPVUHS��YLNPVUHS�HUK�PU[LYUH[PVUHS�SL]LSZ�[V�OLSW�LUZ\YL�
[OH[� PU[LYUH[PVUHS� O\THU� YPNO[Z� Z[HUKHYKZ� HYL� PUKLLK�
YLZWLJ[LK��PTWSLTLU[LK��HUK�LUMVYJLK�H[�[OL�SVJHS�SL]LS�

:V\[O� (MYPJH� PZ� H�TLTILY� VM� [OL� <UP[LK� 5H[PVUZ� �<5���
(MYPJHU�<UPVU��(<��HUK�[OL��:V\[OLYU�(MYPJH�+LTVJYH[PJ�
*VTT\UP[`��:(+*���(Z�Z\JO��P[�OHZ�ZPNULK�VY�YH[PÄLK�[OL�
MVSSV^PUN�YLSL]HU[�PU[LYUH[PVUHS�HUK�YLNPVUHS�O\THU�YPNO[Z�
[YLH[PLZ!��

%� ;OL�<UP[LK�5H[PVUZ�*OHY[LY��� ����
%� ;OL�<UP]LYZHS�+LJSHYH[PVU�VM�/\THU�9PNO[Z��� ����
%� ;OL�0U[LYUH[PVUHS�*V]LUHU[�VU�*P]PS�HUK�7VSP[PJHS�

9PNO[Z��� ����
%� ;OL�0U[LYUH[PVUHS�*V]LUHU[�VU�,JVUVTPJ��:VJPHS�HUK�

*\S[\YHS�9PNO[Z��� ����
%� ;OL�*V]LUHU[�VU�[OL�,SPTPUH[PVU�VM�(SS�-VYTZ�VM�

+PZJYPTPUH[PVU�(NHPUZ[�>VTLU��� � ��
%� ;OL�<UP[LK�5H[PVUZ�*VU]LU[PVU�VU�[OL�9PNO[Z�VM�[OL�

*OPSK��� � ��
%� ;OL�:[HUKHYK�4PUPT\T�9\SLZ�MVY�[OL�;YLH[TLU[�VM�

7YPZVULYZ��� ����
%� ;OL�0U[LYUH[PVUHS�*VU]LU[PVU�VU�[OL�,SPTPUH[PVU�VM�

(SS�-VYTZ�VM�9HJPHS�+PZJYPTPUH[PVU��� ����
%� ;OL�(MYPJHU�*OHY[LY�VM�/\THU�HUK�7LVWSLZ»�9PNO[Z�

�� �����
%� ;OL�(MYPJHU�*OHY[LY�VU�[OL�9PNO[Z�HUK�>LSMHYL�VM�[OL�

*OPSK��� � ��HUK�
%� ;OL�;YLH[`�VM�[OL�:V\[OLYU�(MYPJHU�+L]LSVWTLU[�

*VTT\UP[`���  ���HZ�HTLUKLK��

)`�ZPNUPUN�HUK�YH[PM`PUN�[OL�[YLH[PLZ��:V\[O�(MYPJH�THKL�
IPUKPUN� PU[LYUH[PVUHS� JVTTP[TLU[Z� [V� HKOLYL� [V� [OL�
Z[HUKHYKZ� SHPK� KV^U� PU� [OLZL� \UP]LYZHS� O\THU� YPNO[Z�
KVJ\TLU[Z����0U�KVPUN�ZV��:V\[O�(MYPJH�\UKLY[HRLZ�[V�W\[�
PU� WSHJL� KVTLZ[PJ�TLHZ\YLZ� Z\JO� HZ� SLNPZSH[PVU� [OH[� PZ�
JVTWH[PISL�^P[O�[OL�[YLH[`�VISPNH[PVUZ�HUK�K\[PLZ���  
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8.2. The application of International 
human rights law in South Africa

;OL�*VUZ[P[\[PVU�PZ�[OL�Z[HY[PUN�WVPU[�MVY�KL[LYTPUPUN�[OL�
YVSL�VM� PU[LYUH[PVUHS� SH^�KVTLZ[PJHSS �̀�:LJ[PVU�� � ���� �I��
HUK� �J�� VM� [OL� *VUZ[P[\[PVU� Z[H[LZ� [OH[� [OL� JV\Y[Z�� HUK�
V[OLY�SLNHS�IVKPLZ��^OLU�PU[LYWYL[PUN�[OL�)PSS�VM�9PNO[Z!�

%� T\Z[�JVUZPKLY�PU[LYUH[PVUHS�SH �̂�
%� TH`�JVUZPKLY�MVYLPNU�SH �̂

:LJ[PVU�����VM�[OL�*VUZ[P[\[PVU�Z[H[LZ�[OH[�ºHU�PU[LYUH[PVUHS�
HNYLLTLU[�IPUKZ�[OL�9LW\ISPJ�HM[LY�P[�OHZ�ILLU�HWWYV]LK�
I`�YLZVS\[PVU»�I`�[OL�5(�HUK�[OL�5*67��\USLZZ�P[�PZ�ZLSM�
L_LJ\[PUN��VY�VM�H�[LJOUPJHS��HKTPUPZ[YH[P]L�VY�L_LJ\[P]L�
UH[\YL��

%� (�ZLSM�L_LJ\[PUN�[YLH[`�OHZ�H�WYV]PZPVU�Z[H[PUN�[OH[� P[� PZ�
ZLSM�L_LJ\[PUN��;OPZ�TLHUZ�[OH[�P[�ILJVTLZ�SH^�PU�:V\[O�
(MYPJH�^OLU�P[�PZ�ZPNULK��\USLZZ�P[�PZ�PUJVUZPZ[LU[�^P[O�[OL�
*VUZ[P[\[PVU�VY�HU�(J[�VM�7HYSPHTLU[�

%� (�UVU�ZLSM�L_LJ\[PUN�[YLH[`�[OH[�OHZ�UV[�ILLU�
YH[PMPLK��VY�L]LU�ZPNULK��^PSS�IPUK�:V\[O�(MYPJH�VUS`�PM�
P[�ILJVTLZ�*\Z[VTHY`�PU[LYUH[PVUHS�SH �̂�*\Z[VTHY`�
PU[LYUH[PVUHS�SH^�PZ�SH^�PU�:V\[O�(MYPJH�\USLZZ�P[�
PZ�PUJVUZPZ[LU[�^P[O�[OL�*VUZ[P[\[PVU�VY�HU�(J[�VM�
7HYSPHTLU[��� 

,ZZLU[PHSS �̀� MVY� [YLH[`� SH^� [V� ILJVTL� WHY[� VM� KVTLZ[PJ�
SH �̂�[OLYL�HYL�[^V�Z`Z[LTZ!�

%� Monism�¶�[OLYL�PZ�UV�ULLK�MVY�KVTLZ[PJ�SLNPZSH[PVU�
MVY�PU[LYUH[PVUHS�SH^�[V�[HRL�KPYLJ[�LMMLJ[��;OL�HJ[�VM�
ZPNUPUN�H\[VTH[PJHSS`�PUJVYWVYH[LZ�PU[LYUH[PVUHS�SH^�
PU[V�KVTLZ[PJ�SH �̂�

%� Dualism ¶� [OL� PU[LYUH[PVUHS� SH^� WYV]PZPVUZ� JHU� IL�
LUMVYJLK� VUS`� ^OLU� MVYTHSS`� PUJVYWVYH[LK� PU[V�
KVTLZ[PJ�SH �̂�

:V\[O�(MYPJH�PZ�H�K\HSPZ[�Z[H[L��[OH[�PZ��P[�\ZLZ�H�JVTIPUH[PVU�
VM� [OL� [^V� Z`Z[LTZ�� 0U[LYUH[PVUHS� HNYLLTLU[Z� VM� H�
[LJOUPJHS�� HKTPUPZ[YH[P]L� VY� L_LJ\[P]L� UH[\YL� [OH[� KV�
UV[� YLX\PYL� YH[PÄJH[PVU�^PSS� IPUK� [OL� 9LW\ISPJ�� 6[OLY�
0U[LYUH[PVUHS� HNYLLTLU[Z� OH]L� [V� IL� LUHJ[LK� PU[V�
SH^� I`� UH[PVUHS� SLNPZSH[PVU� �L_JLW[� MVY� ZLSM�L_LJ\[PUN�
WYV]PZPVUZ� [OH[�OH]L�ILLU�HWWYV]LK�I`�7HYSPHTLU[�HUK�
HYL�JVUZPZ[LU[�^P[O�:V\[O�(MYPJHU�SH^��

����:LJ[PVU�����VM�[OL�*VUZ[P[\[PVU�

����0U[LYUH[PVUHS�1\Z[PJL�9LZV\YJL�*LU[YL�º,_OH\Z[PVU�VM�+VTLZ[PJ�9LTLKPLZ�PU�[OL�(MYPJHU�/\THU�9PNO[Z�:`Z[LT»�HJJLZZLK�MYVT�O[[WZ!��
PQYJLU[LY�VYN�^W�JVU[LU[�\WSVHKZ������������,_OH\Z[PVU�VM�+VTLZ[PJ�9LTLKPLZ�(MYPJHU�:`Z[LT�WKM�VU����6J[VILY������

-PUHSS �̀� ZLJ[PVU� ���� WYV]PKLZ� [OH[�� ^OLU� PU[LYWYL[PUN�
SLNPZSH[PVU�� JV\Y[Z!� ºT\Z[� WYLMLY� HU`� YLHZVUHISL�
PU[LYWYL[H[PVU� VM� [OL� SLNPZSH[PVU� [OH[� PZ� JVUZPZ[LU[� ^P[O�
PU[LYUH[PVUHS� SH^�V]LY�HU`�HS[LYUH[P]L� PU[LYWYL[H[PVU� [OH[�
PZ�PUJVUZPZ[LU[�^P[O�PU[LYUH[PVUHS�SH^»��>OPSL�ZLJ[PVU�����
NP]LZ� NYLH[LY�^LPNO[� [V� PU[LYUH[PVUHS� SH �̂� [OL� JV\Y[�^PSS�
[HRL�PU[V�HJJV\U[�̂ OL[OLY�[OL�YLSL]HU[�PU[LYUH[PVUHS�SH^�PZ�
IPUKPUN�VU�:V\[O�(MYPJH��-\Y[OLYTVYL��̂ OLYL�PU[LYUH[PVUHS�
SH^�PZ�PU�KPYLJ[�JVUÅPJ[�^P[O�[OL�)PSS�VM�9PNO[Z��[OL�JV\Y[Z�
^PSS�UV[�\WOVSK�P[�

8.3. When can international Law be 
Used as a Legal Remedy

;OL� \ZL� VM� PU[LYUH[PVUHS� SH^� PU� SP[PNH[PVU� PZ� JY\JPHSS`�
PTWVY[HU[�PU�H�`V\UN�KLTVJYHJ`�^P[O�]LY`�ML^�KVTLZ[PJ�
JHZLZ�HZ�WYLJLKLU[Z�[V�N\PKL�[OL�JV\Y[Z��*HZLZ�TH`�YLMLY�
[V�[OL�WYL]HPSPUN�PU[LYUH[PVUHS�VWPUPVU�VU�[OL�PU[LYWYL[H[PVU�
VM�[OL�PU[LYUH[PVUHS�HNYLLTLU[��;OLYL�TH`�HSZV�IL�JHZLZ�
^OLYL�[OL�PU[LYUH[PVUHS�VISPNH[PVUZ�VM�:V\[O�(MYPJH�TH`�IL�
[OL�Z\IQLJ[�VM�SP[PNH[PVU��0UKP]PK\HSZ�HUK�PU[LYLZ[LK�WHY[PLZ�
JHU�\ZL�[OL�PU[LYUH[PVUHS�O\THU�YPNO[Z�Z`Z[LTZ�HZ�H�^H`�
VM�LZ[HISPZOPUN�HUK�KL]LSVWPUN�YPNO[Z��>OLYL�:V\[O�(MYPJH�
PZ�H�ZPNUH[VY`�[V�HU�PU[LYUH[PVUHS�[YLH[`�VY�H�YLNPVUHS�IVK`�
[OH[� WLYTP[Z� PUKP]PK\HS� JVTWSHPU[Z�� [OL� PUKP]PK\HS� T\Z[�
OH]L�L_OH\Z[LK�KVTLZ[PJ� YLTLKPLZ� �\USLZZ� [OL� YLTLK`�
PZ� PULɈLJ[P]L�� VY� [OL� YLTLK`�^PSS� [HRL� HU� \UYLHZVUHISL�
SLUN[O�VM�[PTL��� 0U�V[OLY�^VYKZ��`V\�T\Z[�[Y`�[V�[HRL�\W�
`V\Y�JHZL�[OYV\NO�:V\[O�(MYPJHU�JV\Y[Z�ÄYZ[�ILMVYL�\ZPUN�
JVTWSHPU[�WYVJLK\YLZ�\UKLY�PU[LYUH[PVUHS�SH �̂��  

.P]LU� [OH[� [OL� :V\[O� (MYPJHU� *VUZ[P[\[PVU� JVTWLSZ�
JV\Y[Z� [V� OH]L� YLNHYK� [V� PU[LYUH[PVUHS� SH^� PU� HWWS`PUN�
[OL� )PSS� VM� 9PNO[Z�� P[� ^PSS� YLTHPU� HU� PTWVY[HU[� HZWLJ[�
VM� [OL� PU[LYWYL[H[PVU� VM� YPNO[Z� KVTLZ[PJHSS �̀� <ZPUN� [OL�
PU[LYUH[PVUHS�VY�YLNPVUHS�Z`Z[LT�[V�HK]HUJL�YPNO[Z�VU�[OL�
V[OLY�OHUK� PZ�TVYL�JVTWSL_�HUK� [PTL�JVUZ\TPUN��6UL�
ULLKZ�[V�OH]L�L_OH\Z[LK�HSS�WV[LU[PHS�KVTLZ[PJ�H]LU\LZ��
HUK� OH]L� [OL� JHWHJP[`� [V� LUNHNL� [OL� PU[LYUH[PVUHS�
TLJOHUPZTZ��>OLYL� [OLYL�HYL�Z[YVUN� PUZ[P[\[PVUZ�^P[OPU�
JV\U[YPLZ� [OH[� Z\WWVY[� [OL� WYV[LJ[PVU� VM� O\THU� YPNO[Z�
Z\JO�HZ�HU�PUKLWLUKLU[�Q\KPJPHY �̀�UH[PVUHS�O\THU�YPNO[Z�
JVTTPZZPVUZ� HUK� W\ISPJ� WYV[LJ[VYZ�� [OL� ULLK� [V� \ZL�
[OL� PU[LYUH[PVUHS� PUZ[P[\[PVUZ� [V�WYV[LJ[� YPNO[Z� PZ�^LHRLY��
/V^L]LY�� [OL� PU[LYUH[PVUHS� HUK� YLNPVUHS�� Z\I�YLNPVUHS&�
IVKPLZ�HYL�LZWLJPHSS`�]HS\HISL�MVY�[OVZL�JV\U[YPLZ�̂ P[OV\[�
Z[YVUN�PUKLWLUKLU[�KVTLZ[PJ�PUZ[P[\[PVUZ��
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;OL� /\THU� 0TT\UVKLÄJPLUJ`� =PY\Z� �/0=�� HUK�
;\ILYJ\SVZPZ��;)��OH]L�ILLU�KLZJYPILK�HZ�JV�LWPKLTPJ�1 
;OPZ�PZ�ILJH\ZL��ZPUJL��[OL�ILNPUUPUN�VM�[OL�/0=�LWPKLTPJ��
[OL� U\TILY� VM� ;)� JHZLZ� OHZ� TVYL� [OHU� ºKV\ISLK� PU�
JV\U[YPLZ�^OLYL� [OL�U\TILY�VM�/0=� PUMLJ[PVUZ� PZ�OPNO�»� 
-VY[\UH[LS �̀�[OLYL�PZ�UV^�^PKLY�H]HPSHIPSP[`�VM�KPHNUVZ[PJ�
[VVSZ�HUK�SPML�ZH]PUN�[YLH[TLU[�MVY�IV[O�KPZLHZLZ��;OVZL�
^OV� ^LYL� IVYU� ^P[O� /0=� HYL� Z\Y]P]PUN� PU[V� HK\S[OVVK��
^OPSL� V[OLYZ� HYL�TLTILYZ� VM� [OL� HNLPUN� WVW\SH[PVU� VM�
WLVWSL� SP]PUN� ^P[O� /0=� �73/0=���� /V^L]LY�� KLZWP[L� HSS�
YLWVY[LK�Z\JJLZZLZ�PU�[OL�ÄNO[�HNHPUZ[�;)�HUK�/0=��/0=�
HUK� ;)� �YLSH[LK� Z[PNTH� HUK� KPZJYPTPUH[PVU� JVU[PU\L� [V�
\UKLYTPUL�[OL�LɈVY[Z� PU�WYL]LU[PVU��[YLH[TLU[�HUK�JHYL�
MVY�IV[O�KPZLHZLZ�HSS�V]LY�[OL�^VYSK��   

<USPRL�/0=��;)� PZ� [OL� [VW� PUMLJ[PV\Z�KPZLHZL�RPSSLY� PU� [OL�
^VYSK� HUK� HZ� NSVIHS� [OYLH[� MYVT�T\S[PKY\N�YLZPZ[HU[� ;)�
JVU[PU\LZ� [V� NYV �̂� [OL� L[OPJHS� HUK� SLNHS� PZZ\LZ� HYV\UK�
;)�YLTHPU�SHYNLS`�ULNSLJ[LK�PU�UH[PVUHS�;)�WYVNYHTZ�HUK�
YLZLHYJO�HNLUKHZ���73/0=�HUK�WLYZVU�^P[O�;)� �7>;)��
L_WLYPLUJL�PUMYPUNLTLU[Z�VM�[OLPY�O\THU�YPNO[Z�VU�H�KHPS`�
IHZPZ��0U�THU`�JHZLZ�[OL`�SHJR�HJJLZZ�[V�LɈLJ[P]L�[LZ[PUN�
HUK� [YLH[TLU[�� MHJL� KPZJYPTPUH[PVU� PU� LTWSV`TLU[� HUK�
OLHS[OJHYL�ZL[[PUNZ��HUK�[OVZL�^P[O�;)�HYL�\UULJLZZHYPS`�
KL[HPULK�HUK�PZVSH[LK�HNHPUZ[�[OLPY�^PSS��  

(U� LUHISPUN� SLNHS� LU]PYVUTLU[� JHU� WSH`� H� ]P[HS� YVSL� PU�
[OL� ^LSS�ILPUN� VM� 73/0=� HUK� 7>;)�� º.VVK� SH^Z�� M\SS`�
YLZV\YJLK�HUK�YPNVYV\ZS`�LUMVYJLK��JHU�^PKLU�HJJLZZ�[V�
WYL]LU[PVU�HUK�OLHS[OJHYL�ZLY]PJLZ�� PTWYV]L�[OL�X\HSP[`�
VM�[YLH[TLU[��LUOHUJL�ZVJPHS�Z\WWVY[�MVY�WLVWSL�HɈLJ[LK�

���� 0U[LYUH[PVUHS�-LKLYH[PVU�VM�9LK�*YVZZ�HUK�9LK�*YLZJLU[�:VJPL[PLZ!�º;OL�SPUR�IL[^LLU�[\ILYJ\SVZPZ�HUK�/0=»�HJJLZZLK�MYVT�O[[WZ!��
^^^�PMYJ�VYN�LU�^OH[�^L�KV�OLHS[O�KPZLHZLZ�[\ILYJ\SVZPZ�[OL�SPUR�IL[^LLU�[\ILYJ\SVZPZ�HUK�OP]��VU����(WYPS������

��� 0IPK��

��� <5(0+:�º(0+:�����!�(KKYLZZPUN�[OL�ULLKZ�VM�WLVWSL�^OV�OH]L�SP]LK�^P[O�/0=�MVY�TVYL�[OHU����`LHYZ»��HJJLZZLK�MYVT�O[[W!��^^^�
\UHPKZ�VYN�LU�YLZV\YJLZ�WYLZZJLU[YL�MLH[\YLZ[VYPLZ������Q\S`�����������`LHYZW�VU����4HYJO������

��� 57�:PTLSLSH�HUK�>+-�=LU[LY�º(�IYPLM�OPZ[VY`�VM�:V\[O�(MYPJH»Z�YLZWVUZL�[V�(0+:»��:(41����!��������!��� �H[�W������

���� +PUNHRL�6)2��/\THU�9PNO[Z��;)��3LNPZSH[PVU��HUK�1\YPZWY\KLUJL��Health and Human Rights. ������!�� ����H[�W������

��� 0IPK

��� .SVIHS�*VTTPZZPVU�VU�/0=�HUK�[OL�3H^�º/0=�HUK�[OL�SH^!�9PZRZ��YPNO[Z�HUK�OLHS[O»��������H[�W�����

���� :LL�[OL�5H[PVUHS�:[YH[LNPJ�7SHU�VU�/0=��:;0Z�HUK�;)�����¶�����H[�WW����¶����

 �� >)�9\ILUZ[LPU��9�,PZLUILYN�HUK�36�.VZ[PU�The Rights of People who are HIV Positive: The Authoritative ACLU Guide to the Rights of 
People Living with HIV Disease and AIDS��*HYIVUKHSL!�:V\[OLYU�0SSPUVPZ�<UP]LYZP[`�7YLZZ���  ���H[�_PPP�

����:LL!��O[[W!��^^^�NSVIHSOLHS[O�NV]�NSVIHS�OLHS[O�[VWPJZ�JVTT\UPJHISL�KPZLHZLZ�HJJLZZLK�VU����4HYJO������

���� 1�>PSSPHTZ��+�.VUaHSLa�4LKPUH��8�3L�º0UMLJ[PV\Z�KPZLHZLZ�HUK�ZVJPHS�Z[PNTH»�ATI – Applied Technologies & Innovations�������(WYPS������!�
��¶���H[�W�����

����4�*OL[[`�º/\THU�YPNO[Z��HJJLZZ�[V�OLHS[O�JHYL�HUK�(0+:»�SAJHR  ���  ��!����

I`�[OL�LWPKLTPJ»���;OL�SH^�HUK�ZVJPHS�LU]PYVUTLU[Z�JHU�
KPZJYPTPUH[L� HUK� PZVSH[L� 73/0=� HUK� WLVWSL� H[� OPNOLY�
YPZR� VM� L_WVZ\YL� [V� /0=� HUK� 7>;)�� MVY� L_HTWSL�� ZL_�
^VYRLYZ�HUK�[OLPY�JSPLU[Z��TLU�^OV�OH]L�ZL_�^P[O�TLU��
WLVWSL� ^OV� PUQLJ[� KY\NZ�� [YHUZNLUKLY� WLYZVUZ� HUK�
TPNYHU[�WVW\SH[PVU���*VUZLX\LU[S �̀�X\LZ[PVUZ�HIV\[�/0=�
HUK� ;)� HYL� VM[LU� º[YHUZSH[LK� PU[V� O\THU� YPNO[Z� PZZ\LZ��
^OPJO�HYL�BVM[LUD�ULNV[PH[LK�[OYV\NO�[OL�SLNHS�Z`Z[LTZ»�  
(Z� Z\JO�� UL^� PUUV]H[P]L� HWWYVHJOLZ� PU� [OL� SLNHS� HUK�
WVSPJ`� KL]LSVWTLU[� HYL� ULLKLK� [V� HKKYLZZ� [OL� ZVJPHS��
LJVUVTPJ��HUK�Z[Y\J[\YHS�MHJ[VYZ�KYP]PUN�[OL�LWPKLTPJZ��

2. Stigma and Discrimination 
º*VTT\UPJHISL� KPZLHZLZ� ZWYLHK� MYVT� VUL� WLYZVU�
[V� HUV[OLY� VY� MYVT� HU� HUPTHS� [V� H� WLYZVU� VM[LU� ]PH�
HPYIVYUL�]PY\ZLZ�VY�IHJ[LYPH��I\[�HSZV�[OYV\NO�ISVVK�HUK�
V[OLY� IVKPS`� Å\PKZ»���� ;OL� JOHSSLUNL� [OH[� JVTLZ� ^P[O�
JVTT\UPJHISL� KPZLHZLZ� PZ� Z[PNTH� HUK� KPZJYPTPUH[PVU��
-LHY�VM�[OL�\URUV^U�JYLH[LZ�Q\Z[PÄJH[PVU�MVY�[OL�L_JS\ZPVU�
HUK�KPZLUMYHUJOPZLTLU[�VM�[OVZL�^P[O�TLKPJHS�JVUKP[PVUZ�
MVY�^OPJO�[OLYL�ZLLT�[V�IL�UV�HWWHYLU[�YLTLK`»�11�6M[LU�
WLVWSL�^P[O� SLWYVZ �̀� Z`WOPSPZ�� OLYWLZ� HUK� OLWH[P[PZ� OH]L�
Z\ɈLYLK� KPZJYPTPUH[PVU� HZ� [OVZL� ^P[O� 73/0=� �� H� ISVVK�
IVYUL� JVTT\UPJHISL� KPZLHZL� HUK� ;)� �� HU� HPYIVYUL�
JVTT\UPJHISL�KPZLHZL��KV�[VKH �̀�

;OL�ÄNO[�HNHPUZ[�[OL�[^V�JV�LWPKLTPJ�PZ�H�ÄNO[�HNHPUZ[�MLHY��
WYLQ\KPJL��PNUVYHUJL�HUK�[OL�KLUPHS�VM�W\ISPJ�YLZV\YJLZ��
HUK�JHU�IL�JVUZPKLYLK�[V�IL�IH[[SL�HNHPUZ[�ZVTL�VM�[OL�
TVZ[�JYP[PJHS�]PVSH[PVUZ�VM�O\THU�YPNO[Z����<UMVY[\UH[LS �̀�
ºB[DPTL�HUK�L_WLYPLUJL�OHZ�[sic] HSZV�YL]LHSLK�[OH[�KLZWP[L�
[OL�KL]LSVWTLU[�VM�J\YLZ�MVY�KPZLHZLZ�VUJL�[OV\NO[�[V�
IL�[LYTPUHS�BSPRL�/0=D��[OL�ZOHKV^�JHZ[�I`�KPZLHZL�YLSH[LK�
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Z[PNTH�PZ�UV[�LHZPS`�SPM[LK�^P[O�PUJYLHZLK�RUV^SLKNL�HUK�
TLKPJHS�[LJOUVSVN`»��� 

����� +LÄUPUN�:[PNTH�HUK�
Discrimination  

:[PNTH�PZ�LUHJ[LK�[OYV\NO�KPZJYPTPUH[PVU�̂ OPJO�PZ�KLÄULK�
HZ�[OL�º\UMHPY�HUK�\UQ\Z[�[YLH[TLU[�VM�HU�PUKP]PK\HS�IHZLK�
VU�OPZ�VY�OLY�YLHS�VY�WLYJLP]LK�Z[H[\Z»����7LVWSL�^OV�HYL�
PUMLJ[LK� ^P[O� ;)� HUK� /0=� � VM[LU� L_WLYPLUJL� H� \UPX\L�
V]LYSHWWPUN�KV\ISL�Z[PNTH����6M[LU��ILPUN� PUMLJ[LK�^P[O�
;)�ZLUKZ�H�ZPNUHS�VY�H�WLYJLW[PVU�[OH[�[OL�WLYZVU�PZ�HSZV�
PUMLJ[LK�^P[O�/0=��:PTPSHY�[V�/0=��;)�OHZ!��  

ºKPZWYVWVY[PVUH[LS`� HɈLJ[LK� WLVWSL� THYNPUHSPaLK�
I`�WV]LY[`�HUK�ZVJPHS�L_JS\ZPVU�HUK�[OVZL� SP]PUN�
PU�Z\I�Z[HUKHYK�JVUKP[PVUZ� PU�WYPZVUZ�HUK� PU� [OL�
JVTT\UP[ �̀�;OLZL�ZHTL�MHJ[VYZ�VM�THYNPUHSPaH[PVU��
THU`� VM�^OPJO� HYL� YLSH[LK� [V� \UYLHSPaLK� O\THU�
YPNO[Z�� JHU� PTWLKL� WLVWSL»Z� HJJLZZ� [V� ;)�
WYL]LU[PVU��KPHNUVZPZ�HUK�[YLH[TLU[�»�� 

;)� Z[PNTH� PZ� NYV\UKLK� PU� ºZVJPHS� Z[Y\J[\YLZ�� O\THU�
ILOH]PV\Y� HUK� ILSPLM� Z`Z[LTZ»���� 0U� HU� H[[LTW[� [V�
\UKLYZ[HUK�;)� Z[PNTH�� ZL]LU�KVTHPUZ� VM� W\ISPJ� Z[PNTH�
OH]L�ILLU�PKLU[PÄLK��UHTLS �̀� ºZVJPHS�KPZ[HUJL��[YHKP[PVUHS�
WYLQ\KPJL�� L_JS\ZPVUHY`� ZLU[PTLU[Z�� ULNH[P]L� HɈLJ[��
[YLH[TLU[�JHYY`V]LY��KPZJSVZ\YL�JHYY`V]LY�HUK�WLYJLW[PVUZ�
VM�KHUNLYV\ZULZZ�»� �;OL�ZL]LU�KVTHPUZ�VM�W\ISPJ�Z[PNTH�
OH]L�ILLU�KLZJYPILK�HZ�MVSSV^Z!��  

%� �:VJPHS�KPZ[HUJL�PZ�^OLU�ZVTLVUL�[YPLZ�[V�H]VPK�H�
WLYZVU�^P[O�;)��7>;)��

%� ;YHKP[PVUHS�WYLQ\KPJL�PZ�^OLU�ZVTLVUL�Z[LYLV[`WLZ�

����>PSSPHTZ�L[�HS���MU������H[�W����
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MZFZ[PNTHFKPZJYPTPUH[PVUFLU�WKM�

�����:LL�Hoffmann v South African Airways����������:(���

����)HJRNYV\UK�7HWLY�VU�;\ILYJ\SVZPZ�HUK�/\THU�9PNO[Z�7YLWHYLK�MVY�H�ZPKL�L]LU[�VU�O\THU�YPNO[Z�HUK�;)�7YLJLKPUN�[OL�<5�.LULYHS�
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��� 0IPK�

����25*=�;\ILYJ\SVZPZ�-V\UKH[PVU!�¸�;)�:[PNTH�4LHZ\YLTLU[�.\PKHUJL¹�HJJLZZLK�VU�O[[WZ!��^^^�JOHSSLUNL[I�VYN�W\ISPJH[PVUZ�[VVSZ�
\H�;)F:[PNTHF4LHZ\YLTLU[F.\PKHUJL�WKM�H[�W����

� ��7LZJVZVSPKV�)(��4HY[PU�12��3HUN�(��6SHMZKV[[PY�:��9L[OPURPUN�[OLVYL[PJHS�HWWYVHJOLZ�[V�Z[PNTH!�(�-YHTL^VYR�0U[LNYH[PUN�5VYTH[P]L�
5\HUJLZ�VU�:[PNTH��-050:���:VJ�:JP�4LK������"��!���¶���HJJLZZLK�MYVT� 
O[[WZ!��^^^�JOHSSLUNL[I�VYN�W\ISPJH[PVUZ�[VVSZ�\H�;)F:[PNTHF4LHZ\YLTLU[F.\PKHUJL�WKM��H[�W����

����0IPK�

���� 0�*\YYPL�HUK�1�KL�>HHS�;OL�)PSS�VM�9PNO[Z�/HUKIVVR��[O�LKU��*HWL�;V^U!�1\[H��������H[�W�������X\V[PUN�Harksen v Lane NO��  ������:(�
�����**��H[�WHYH�����

��� 4�+VZ�:HU[VZ��7�2Y\NLY��:,�4LSSVYZ��.�>VS]HHYK[�HUK�,�]HU�KLY�9`Z[�º(U�L_WSVYH[VY`�Z\Y]L`�TLHZ\YPUN�Z[PNTH�HUK�KPZJYPTPUH[PVU�L_WLYPLUJLK�
I`�WLVWSL�SP]PUN�̂ P[O�/0=�(0+:�PU�:V\[O�(MYPJH!�;OL�7LVWSL�3P]PUN�̂ P[O�/0=�:[PNTH�0UKL_»�BMC Public Health���!�����������+60�������������������
�������H[�W����

WLVWSL�^P[O�;)�ILSPL]PUN�HSS�WLVWSL�^P[O�;)�HYL�SLZZ�
]HS\HISL��

%� ,_JS\ZPVUHY`�ZLU[PTLU[Z�YLMLYZ�[V�[OL�^PZO�[V�
ZLWHYH[L�7>;)�MYVT�L]LY`VUL�LSZL��VY�KLU`�[OLT�
[OLPY�YPNO[Z��

%� 5LNH[P]L�HMMLJ[�YLMLYZ�[V�LTV[PVUHS�YLHJ[PVUZ�Z\JO�HZ�
KPZN\Z[�VY�OH[YLK�[V^HYK�7>;)�

%� ;YLH[TLU[�JHYY`V]LY�PZ�^OLU�WLVWSL�HYL�HMYHPK�VM�
WLVWSL�RUV^PUN�[OH[�[OL`�^LYL�[YLH[LK�MVY�;)�PU�[OL�
WHZ[��;OPZ�PZ�[OL�WLYJLP]LK�ULLK�MVY�ZLJYLJ`�[OH[�
TH`�SPUNLY�HM[LY�H�WLYZVU�YLJV]LYZ�

%� +PZJSVZ\YL�JHYY`V]LY�PZ�^OLU�WLVWSL�HYL�HMYHPK�VM�[OL�
YLHJ[PVUZ�[OL`�^V\SK�NL[�PM�[OL`�^LYL�RUV^U�[V�OH]L�
;)��

%� 7LYJLW[PVUZ�VM�KHUNLYV\ZULZZ�PZ�[OL�PKLH�[OH[�7>;)�
ZVTLOV^�YLWYLZLU[�H�YPZR�[V�ZVJPL[`

:PTPSHY� [V� /0=� YLSH[LK� Z[PNTH�� ;)� YLSH[LK� Z[PNTH� SLHKZ�
[V� KPZJYPTPUH[PVU� VM� 7>;)�� ^OPJO� HSZV� OHZ� H� ULNH[P]L�
LɈLJ[�VM� YLK\JPUN�OLHS[O�ZLLRPUN�ILOH]PV\Y� [OH[� M\Y[OLY�
L_HJLYIH[LZ� [YHUZTPZZPVU�� -VY� L_HTWSL�� 7>;)� ^V\SK�
MLHY�Z[PNTH[PaH[PVU�HUK�UV[�^LHY�THZRZ���

+PZJYPTPUH[PVU�PZ�H�MVYT�VM�KPɈLYLU[PH[PVU�ºIHZLK�VU�H[[YPI\[LZ�
VY� JOHYHJ[LYPZ[PJZ� ^OPJO� OH]L� [OL� WV[LU[PHS� [V� PTWHPY� [OL�
M\UKHTLU[HS� KPNUP[`� VM� WLYZVUZ� HZ� O\THU� ILPUNZ�� VY� [V�
HɈLJ[� [OLT� ZLYPV\ZS`� PU� H� JVTWHYHIS`� ZLYPV\Z�THUULY»��� 
/0=�HUK�;)�YLSH[LK�KPZJYPTPUH[PVU�VM[LU�[HRLZ�[OL�MVYT�VM�
OVZ[PSP[`�HUK�WYLQ\KPJL�HNHPUZ[�73/0=�HUK�7>;)��HZ�^LSS�HZ�
[OLPY�WHY[ULYZ�HUK�MHTPSPLZ���KLU`PUN�[OLT�LX\HS�HJJLZZ�[V�
LZZLU[PHS� ZLY]PJLZ�� KLU`PUN� [OLT�HU� VWWVY[\UP[`� [V� LUQV`�
[OLPY�SP]LZ�PU�[OL�JVTT\UP[`�[OL`�SP]L�PU��PU�[OLPY�WSHJL�VM�̂ VYR�
HUK�PU�V[OLY�ZL[[PUNZ��� 
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2.2. Causes and Forms of  HIV 
and TB related Stigma and 
Discrimination

;OLYL�HYL�T\S[PWSL�JH\ZLZ�VM�/0=�HUK�;)��YLSH[LK�Z[PNTH��
;OL�TVZ[�JP[LK�HYL�H� SHJR�VM�\UKLYZ[HUKPUN�VM�/0=�HUK�
;)�PUJS\KPUN�TPZJVUJLW[PVUZ�HIV\[�OV^�[OL�KPZLHZLZ�HYL�
[YHUZTP[[LK"� SHJR� VM� HJJLZZ� [V� [YLH[TLU["� PYYLZWVUZPISL�
TLKPH� YLWVY[PUN"� MLHY� VM� (0+:� HUK� P[Z� PUJ\YHIPSP[`"� HUK�
PZZ\LZ�VM�TVYHSP[`� M\LSSLK�I`�WYLQ\KPJL�HUK� MLHY� YLSH[PUN�
[V� ZVJPHSS`� ZLUZP[P]L� PZZ\LZ� Z\JO� HZ� ZL_� HUK� ZL_\HSP[ �̀�
KPZLHZL��KLH[O��HUK�KY\N�\ZL���  

;OL�TVZ[�JVTTVU�MVYTZ�VM�/0=�Z[PNTH�HUK�KPZJYPTPUH[PVU�
HYL�ºWO`ZPJHS�HUK�ZVJPHS�PZVSH[PVU�MYVT�MHTPS �̀�MYPLUKZ�HUK�
JVTT\UP[`"� ILPUN� RPJRLK� V\[� VM� VUL»Z� MHTPS �̀� OV\ZL��
YLU[LK�HJJVTTVKH[PVU��ZJOVVS��HUK�JVTT\UP[`�NYV\WZ"�
NVZZPW�� UHTL�JHSSPUN� HUK� PUZ\S[Z"� Q\KNPUN�� ISHTPUN� HUK�
JVUKLTUH[PVU"�SVZZ�VM�YPNO[Z�HUK�KLJPZPVU�THRPUN�WV^LY"�
SVZZ�VM�LTWSV`TLU["� PTWHPYLK�HJJLZZ� [V� [YLH[TLU[�HUK�
JHYL"�HUK�]PVSLUJL�VU�KPZJSVZ\YL�VM�/0=»���  

;OL�JVTTVU�MVYTZ�VM�;)�YLSH[LK�Z[PNTH�HUK�KPZJYPTPUH[PVU�
PZ� YVV[LK� PU�WV]LY[ �̀� SLNHS�� Z[Y\J[\YHS�� HUK�ZVJPHS�IHYYPLYZ�
SLHKPUN�[V�[OL�KLUPHS�VM�WH[PLU[Z�HJJLZZ�[V�;)�ZLY]PJLZ�VM�
[OL�OPNOLZ[�X\HSP[ �̀���(�O\THU�YPNO[Z�IHZLK�HWWYVHJO�[V�;)�
JHSSZ�MVY�[OL�LZ[HISPZOTLU[�HUK�WYV[LJ[PVU�VM�[OL�YPNO[Z�VM�
WLVWSL�̂ P[O�HUK�]\SULYHISL�[V�;)��UHTLS �̀�[OL�YPNO[Z�[V�SPML��
YPNO[�[V�OLHS[O��UVU�KPZJYPTPUH[PVU��YPNO[�[V�WYP]HJ �̀�SPILY[`�
VM�TV]LTLU[��OV\ZPUN��MVVK��^H[LY�� PUJS\KPUN��HJJLZZ�[V�
[OL�TVZ[�YLJLU[�[YLH[TLU[Z�HUK�KPHNUVZ[PJ�[VVSZ�

2.3. Effects of Stigma and 
Discrimination on Human Rights 

:[PNTH�JHU� SLHKZ�[V�KPZJYPTPUH[PVU�HUK�V[OLY�]PVSH[PVUZ�
VM� O\THU� YPNO[Z� ^OPJO� HɈLJ[� [OL� ^LSS�ILPUN� VM� 73/0=��
HUK� 7>;)� PU� M\UKHTLU[HS� ^H`Z� Z\JO� HZ�� HJJLZZ� [V�
OLHS[OJHYL��^VYR��LK\JH[PVU��HUK�MYLLKVT�VM�TV]LTLU[��
HTVUN�V[OLY� YPNO[Z��;OLYLMVYL��UV[�VUS`� PZ�/0=�HUK�;)�
YLSH[LK�KPZJYPTPUH[PVU�H�O\THU�YPNO[Z�]PVSH[PVU��I\[� P[� PZ�
HSZV�ULJLZZHY`�[V�HKKYLZZ�Z\JO�KPZJYPTPUH[PVU�HUK�Z[PNTH�
PU�VYKLY�[V�HJOPL]L�W\ISPJ�OLHS[O�NVHSZ�HUK�V]LYJVTL�[OL�
LWPKLTPJ�� 0KLHSS �̀� WLVWSL� ZOV\SK� IL� HISL� [V� ZLLR� HUK�
YLJLP]L�]VS\U[HY`�HUK�JVUÄKLU[PHS�JV\UZLSSPUN�HUK�[LZ[PUN�

����0IPK�H[�W����

����9�:THY[�º/0=�(0+:�YLSH[LK�Z[PNTH�HUK�KPZJYPTPUH[PVU»��HJJLZZLK�MYVT�O[[W!��UL^�PPLW�\ULZJV�VYN�MPSLHKTPU�\ZLYF\WSVHK�;YHPUPUN�
/0=F(0+:�/0=(0+:F���F,5.�WKM�VU����4HYJO������

����+PUNHRL�6)2��/\THU�9PNO[Z��;)��3LNPZSH[PVU��HUK�1\YPZWY\KLUJL��Health and Human Rights��������!�� ����H[�W����

�����3�5`ISHKL��(�:[HUNS��,�>LPZZ�HUK�2�(ZOI\YU�º*VTIH[PUN�/0=�Z[PNTH�PU�OLHS[O�JHYL�ZL[[PUNZ!�>OH[�^VYRZ&»�Journal of the International 
AIDS Society ��!������� ���+60��������������������������H[�W�����:LL�HSZV�[OL�5:7�����¶�����

[V�PKLU[PM`�[OLPY�/0=�Z[H[\Z�^P[OV\[�MLHY�VM�YLWLYJ\ZZPVUZ��
;OVZL�^OV�[LZ[�/0=�ULNH[P]L�ZOV\SK�YLJLP]L�WYL]LU[PVU�
JV\UZLSSPUN�[V�IL�HISL�[V�Z[H`�ULNH[P]L��;OVZL�^OV�[LZ[�
/0=�WVZP[P]L� ZOV\SK� YLJLP]L� H]HPSHISL� [YLH[TLU[� HUK�
JHYL��HUK�WYL]LU[PVU�JV\UZLSSPUN�[V�WYV[LJ[�V[OLYZ�MYVT�
PUMLJ[PVU�HUK�[OLTZLS]LZ�MYVT�YLPUMLJ[PVU��73/0=�HUK�;)�
ZOV\SK�IL�HISL�[V�SP]L�VWLUS`�HUK�L_WLYPLUJL�JVTWHZZPVU�
HUK�Z\WWVY[�̂ P[OPU�[OLPY�JVTT\UP[PLZ��;OPZ�VWLU�L_HTWSL�
WLYZVUHSPaLZ� [OL�YPZR�HUK�L_WLYPLUJL�[V�V[OLYZ�� [OLYLI`�
HPKPUN�WYL]LU[PVU��JHYL�HUK�[YLH[TLU[�LɈVY[Z�

3. Stigma and Discrimination 
in the Context of Key and 
Vulnerable Populations

6M[LU� WLVWSL� ^OV� HYL� ZVJPHSS`� THYNPUHSPZLK� HYL� HSZV�
^PKLS`� Z[PNTH[PZLK� HUK� KPZJYPTPUH[LK� HNHPUZ[�� :\JO�
WLVWSL�PUJS\KL�ZL_�^VYRLYZ�HUK�[OLPY�JSPLU[Z��[OL�3.);0�
WLYZVUZ�� PUQLJ[PUN� KY\N� \ZLYZ��TLU�^OV� OH]L� ZL_�^P[O�
TLU��WLVWSL�^P[O�KPZHIPSP[PLZ��TPNYHU[�WVW\SH[PVUZ�� HUK�
PUTH[LZ��4LU�HUK�̂ VTLU�TH`�L_WLYPLUJL�KPɈLYLU[�MVYTZ�
HUK�PU[LUZP[PLZ�VM�Z[PNTH�HUK�KPZJYPTPUH[PVU��>VTLU�HYL�
ºWHY[PJ\SHYS`�]\SULYHISL�[V�Z[PNTH��HUK�TH`�IL�Z\IQLJ[�[V�
]PVSLUJL��VUL�VM�[OL�OHYZOLZ[�HUK�TVZ[�KHTHNPUN�MVYTZ�
VM�Z[PNTH»���  

;OL� MVSSV^PUN� HYL� L_HTWSLZ� VM� [OL� Z[PNTH� HUK�
KPZJYPTPUH[PVU� L_WLYPLUJLK� I`� RL`� HUK� ]\SULYHISL�
WVW\SH[PVUZ!�

3.1. Women
0U�ZVTL�WSHJLZ��^VTLU�OH]L�ILLU�ZOV^U�[V�MHJL�NYLH[LY�
;)�HUK�/0=�YLSH[LK�Z[PNTH�[OHU�TLU��H[�[PTLZ�ILJH\ZL�
/0=� PZ� VM[LU�^YVUNS`� WLYJLP]LK� [V� IL� YLSH[LK� [V� ZL_\HS�
WYVTPZJ\P[ �̀�:L_\HS�HUK�YLWYVK\J[P]L�OLHS[O�PZ�HSZV�H�RL`�
HZWLJ[� VM�^VTLU»Z� YPNO[� [V� OLHS[O�� ;OLYLMVYL��^VTLU»Z�
SHJR�VM�JVU[YVS�V]LY�HUK�[V�KLJPKL�[V�MYLLS`�HUK�YLZWVUZPIS`�
VU�TH[[LYZ�YLSH[LK�[V�[OLPY�ZL_\HSP[ �̀�PUJS\KPUN�[OLPY�ZL_\HS�
HUK�YLWYVK\J[P]L�OLHS[O��PULX\HSP[`�K\L�[V�WH[YPHYJO �̀�SHJR�
VM� LK\JH[PVU� HUK� PUMVYTH[PVU� HUK� ]PVSLUJL�THRL� [OLT�
TVYL�]\SULYHISL�[V�/0=�HUK�;)��

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�Z\I�JOHW[LY������
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3.2. Children 
*OPSKYLU� SP]PUN� ^P[O� /0=� VM[LU� L_WLYPLUJL� Z[PNTH��
KPZJYPTPUH[PVU� HUK� ]PVSH[PVUZ� VM� [OLPY� YPNO[Z�� PUJS\KPUN�
KPZJYPTPUH[PVU� ^P[OPU� [OLPY� JVTT\UP[PLZ� HUK� PU� [OLPY�
HJJLZZ�[V�OLHS[O�JHYL�ZLY]PJLZ��*OPSKYLU�HYL�ZVTL[PTLZ�
Z\IQLJ[LK� [V� /0=� [LZ[PUN� ^P[OV\[� [OLPY� ]VS\U[HY`�
HUK� PUMVYTLK� JVUZLU[�� VY� [V� OH]PUN� [OLPY� YPNO[Z� [V�
JVUÄKLU[PHSP[`�IYLHJOLK�I`�OLHS[O�WYVMLZZPVUHSZ�

;OLYL� HYL� ZL]LYHS� YLHZVUZ� ^O`� VɈLYPUN� OLHS[OJHYL�
[YLH[TLU[�[V�JOPSKYLU�PZ�JVTWSL_��-PYZ[S �̀�[LZ[PUN�JOPSKYLU�
OPNOSPNO[Z� [OL� WVZZPIPSP[`� VM� WLYPUH[HS� [YHUZTPZZPVU� VM�
/0=�� ;LZ[PUN� JOPSKYLU� VM[LU� YHPZLZ� ZLYPV\Z� PTWSPJH[PVUZ�
MVY� [OL�JOPSK»Z�TV[OLY�HUK�OLY�V^U�/0=�Z[H[\Z��7HYLU[Z�
HYL� VM[LU� HWWYLOLUZP]L� HIV\[� Z\IQLJ[PUN� [OLPY� JOPSKYLU�
[V� /0=� [LZ[Z�� LZWLJPHSS`� ^OLU� [OL`� HYL� \UZ\YL� VM� [OLPY�
V^U�Z[H[\Z� 7HYLU[Z�TH`�HSZV�MLHY�ILPUN�Z[PNTH[PZLK�HUK�
KPZJYPTPUH[LK�HNHPUZ[�PM�[OLPY�JOPSK�PZ�/0=�WVZP[P]L�HUK�OPZ�
VY�OLY�Z[H[\Z�ILJVTLZ�RUV^U��

;OL� JOHSSLUNL� ^P[O� HKVSLZJLU[Z� PZ� ZSPNO[S`� KPɈLYLU[�� PU�
[OH[� Z\JO� JOPSKYLU�TH`� OH]L� JVUJLYUZ� [OH[� [LZ[PUN�^PSS�
PUHK]LY[LU[S`� YL]LHS� [OLPY� H[�YPZR� ILOH]PV\YZ� [V� WHYLU[Z��
;OL`�TH`�HSZV�MLHY�MHJPUN�MHTPS`�VY�ZVJPHS�KPZHWWYV]HS�MVY�
OH]PUN� LUNHNLK� PU� \UKLYHNL� ZL_\HS� HJ[P]P[`� SLHKPUN� [V�
/0=� PUMLJ[PVU� /V^L]LY��THU`� HKVSLZJLU[Z�KV� UV[� OH]L�
[OL� IHZPJ� RUV^SLKNL� HUK� ZRPSSZ� [V� WYV[LJ[� [OLTZLS]LZ�
MYVT� L_WVZ\YL� [V� /0=�� HUK� OH]L� PUZ\ɉJPLU[� HJJLZZ� [V�
PUMVYTH[PVU��/*;��JVUKVTZ��HUK�[YLH[TLU[�HUK�JHYL�MVY�
ZL_\HSS`�[YHUZTP[[LK�PUMLJ[PVUZ����(JJLZZ�[V�PUKLWLUKLU[�
/0=� [LZ[PUN�� [YLH[TLU[� HUK� JHYL� MVY� HKVSLZJLU[Z� HUK�
`V\UN� WLVWSL� PZ� SPTP[LK� I`� SH^Z� HUK� WVSPJ �̀� PUJS\KPUN�
HNL� VM� JVUZLU[� YLX\PYLTLU[Z� [OH[� SPTP[� [OLPY� HJJLZZ� [V�
ZLY]PJLZ��-VY�THU`�JOPSKYLU��HJJLZZ�[V�/0=�[YLH[TLU[�HUK�
JHYL�PZ�SPTP[LK�I`�ZVJPHS��TLKPJHS��Z`Z[LTPJ�HUK�LJVUVTPJ�
IHYYPLYZ�� PUJS\KPUN� [OL� MHPS\YL� [V� PTWSLTLU[� HWWYVWYPH[L�
Z`Z[LTZ�HUK�Z[YH[LNPLZ�MVY�LHYS`�KPHNUVZPZ�HUK�[YLH[TLU[�
MVY� JOPSKYLU�� -\Y[OLYTVYL�� SHJR� VM� IPY[O� YLNPZ[YH[PVU� MVY�
JOPSKYLU�� WHY[PJ\SHYS`� VYWOHUZ� HUK� V[OLY� ]\SULYHISL�
JOPSKYLU��JVU[YPI\[LZ�[V�OPUKLYPUN�[OLPY�HJJLZZ�[V�OLHS[O�
HUK�ZVJPHS�ZLY]PJLZ��� 

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�Z\I�JOHW[LY������

����:LL�=HU�9VV`LU��/�,"�:[YVKL��(�,��HUK��:SHJR��*�4��/0=�[LZ[PUN�VM�JOPSKYLU�PZ�UV[�ZPTWSL�MVY�OLHS[O�WYV]PKLYZ�HUK�YLZLHYJOLYZ!�3LNHS�
HUK�WVSPJ`�MYHTL^VYRZ�N\PKHUJL�PU�:V\[O�(MYPJH��SAMJ, S. Afr. med. j��BVUSPULD��������]VS������U���BJP[LK������������D��WW���������

����.SVIHS�*VTTPZZPVU�VU�/0=�HUK�[OL�3H^��/0=�HUK�[OL�3H^��5L^�@VYR!�.SVIHS�*VTTPZZPVU�VU�/0=�HUK�[OL�3H^�����������

� ���*VTT\UP[`�N\PKL�VU�Z[PNTH�HUK�KPZJYPTPUH[PVU�L_WLYPLUJLK�I`�ZL_�^VYRLYZ�SP]PUN�^P[O�/0=�

3.3.  Prisoners (Inmates) and Others in 
Custody of the State

7LVWSL�PU�WYPZVU�HUK�WYL�[YPHS�KL[LU[PVU�MHJL�OPNO�;)�YPZR�
ILJH\ZL� VM� V]LYJYV^KPUN� HUK� WVVY� ]LU[PSH[PVU� PU� [OLPY�
SP]PUN� X\HY[LYZ�� 0U� THU`� WHY[Z� VM� [OL� ^VYSK�� OLHS[OJHYL�
PU�WYPZVU�PZ�UV[�JVUÄKLU[PHS��HUK�[OVZL�ZLLRPUN�ZLY]PJLZ�
HYL� KPZJYPTPUH[LK� HNHPUZ[� VU� [OL� IHZPZ� VM� /0=� Z[H[\Z��
UVU�NLUKLY� JVUMVYTPUN� ILOH]PV\YZ�� ZL_\HS� VYPLU[H[PVU�
VY�NLUKLY� PKLU[P[ �̀�;OLZL�]PL^Z�HYL� M\LSSLK�I`�H�]HYPL[`�
VM� MHJ[VYZ�� PUJS\KPUN� PNUVYHUJL� HIV\[� /0=� HUK� ;)�
[YHUZTPZZPVU� YV\[LZ�� +PZJYPTPUH[PVU� I`� OLHS[OJHYL�
^VYRLYZ� WYL]LU[Z� THU`� WLVWSL� MYVT� ILPUN� VWLU� HUK�
OVULZ[�^OLU�[OL`�ZLLR�TLKPJHS�OLSW�TVYL�ZWLJPÄJHSS`�PU�
WYPZVUZ�� 0[� HSZV� KL[LYZ� WLVWSL� MYVT� ZLLRPUN�� \ZPUN� HUK�
HKOLYPUN�[V�/0=�WYL]LU[PVU�HUK�[YLH[TLU[�ZLY]PJLZ�

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�Z\I�JOHW[LY�����

3.4.  Foreign Nationals 
+LZWP[L� [OL� PU[LYUH[PVUHS� VISPNH[PVUZ� WSHJLK� VU� Z[H[LZ�
[V�LUZ\YL�[OH[�[OL`�HKOLYL�[V�PU[LYUH[PVUHS�Z[HUKHYKZ�[V�
WYV[LJ[�[OL�O\THU�YPNO[Z�VM�HSS�MVYLPNU�UH[PVUHSZ��MVYLPNU�
UH[PVUHSZ�JVU[PU\L� [V�L_WLYPLUJL�JVUKP[PVUZ�HZZVJPH[LK�
^P[O� /0=� HUK� ;)� YPZR� ^OPSL� HSZV� MHJPUN� KPZJYPTPUH[PVU��
SHJR�VM�SLNHS�KVJ\TLU[H[PVU�HUK�V[OLY�IHYYPLYZ�[V�OLHS[O�
ZLY]PJLZ��-VYLPNU�UH[PVUHSZ�VM[LU�KV�UV[�RUV^�[OLPY�YPNO[Z�
VY�OH]L�[OL�TLHUZ�[V�ZLLR�SLNHS�ZLY]PJLZ�[V�OLSW�WYV[LJ[�
[OLPY�YPNO[Z��;OL`�TH`�MHJL�OHYHZZTLU[�MYVT�WVSPJL�VY�PU�
[OL�JVTT\UP[`�[OH[�W\ZOLZ�[OLT�\UKLYNYV\UK�HUK�[O\Z�
M\Y[OLY�MYVT�OLHS[O�ZLY]PJLZ��

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�Z\I�JOHW[LY�����

3.5. Sex Workers
:L_� ^VYRLYZ� SP]PUN� ^P[O� /0=� TH`� UV[� MLLS� P[� PZ� ZHML� [V�
KPZJSVZL�[OLPY�Z[H[\Z�[V�MYPLUKZ�VY�V[OLY�^VYRLYZ��HUK�TH`�
UV[�ZLLR�JVTT\UP[`�Z\WWVY[�HUK�WYVNYHTTLZ�MVY�MLHY�VM�
KPZJYPTPUH[PVU��:L_�^VYRLYZ�^OV�JOVVZL�[V�KPZJSVZL�[OLPY�
Z[H[\Z�� VY�^OVZL� Z[H[\Z� PZ� KPZJSVZLK� [V� [OL� JVTT\UP[`�
^P[OV\[�[OLPY�JVUZLU[��TH`�ÄUK�[OH[�WYVNYHTTLZ�MVY�ZL_�
^VYRLYZ�VY�WYVNYHTTLZ�MVY�WLVWSL�SP]PUN�^P[O�/0=�HYL�UV[�
ZHML�VY�^LSJVTPUN�LU]PYVUTLU[Z�MVY�[OLT��   
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3.6. Men who have Sex with Men 
(MSM)

>OPSL� [OL� :V\[O� (MYPJHU� *VUZ[P[\[PVU� KVLZ� UV[�
KPZJYPTPUH[L� HNHPUZ[� HU`VUL� VU� NYV\UKZ� VM� ZL_\HS�
VYPLU[H[PVU��PU�YLHSP[ �̀�NH`�TLU�HUK�V[OLY�4:4�JVU[PU\L�
[V� IL� Z[PNTH[PZLK� HUK� KPZJYPTPUH[LK� SHYNLS`� ILJH\ZL�
[OLPY� ILOH]PV\Y� PZ� WLYJLP]LK� [V� KL]PH[L� MYVT� ZVJPHS�
UVYTZ��OLUJL�OVTVWYLQ\KPJL� PZ�^PKLZWYLHK�� 0U�H�Z[\K`�
JVUK\J[LK� PU�:V\[O�(MYPJH»Z�.H\[LUN�WYV]PUJL� PU�������
���� VM� [OL� ���� SLZIPHU�� NH �̀� IPZL_\HS� VY� [YHUZNLUKLY�
Z[\K`� YLZWVUKLU[Z� YLWVY[LK� OH]PUN� L_WLYPLUJLK�
OL[LYVZL_PZT�^OLU�HJJLZZPUN�OLHS[OJHYL����>PKLZWYLHK�
KPZJYPTPUH[PVU��WYLQ\KPJL�HUK�TVYHS�SVHKPUN�VU� [OL�WHY[�
VM� OLHS[OJHYL�^VYRLYZ� YLZ\S[� PU� Z\IZ[HUKHYK� OLHS[OJHYL�
WYV]PZPVU�HUK�PU[LUZPM`�2L`�7VW\SH[PVUZ»�MLHY�VM�ZLLRPUN�
ZLY]PJLZ��

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�Z\I�JOHW[LY������

3.7. People who Inject Drugs
7LVWSL�^OV�PUQLJ[�KY\NZ�MHJL�OPNO�;)�YPZR�PUKLWLUKLU[�VM�
[OLPY�/0=�Z[H[\Z��[OV\NO�/0=�PUJYLHZLZ�[OLPY�YPZR��0U�THU`�
PUZ[HUJLZ��WLVWSL�^OV�PUQLJ[�KY\NZ�ZOHYL�LX\PWTLU[�HUK�
LUNHNL�PU�V[OLY�WYHJ[PJLZ�^P[O�KPYLJ[�;)�YPZR��0U�HKKP[PVU��
WLVWSL�^OV�PUQLJ[�KY\NZ�HYL�SPRLS`�[V�IL�PU�WYPZVU�VY�WYL�
[YPHS�KL[LU[PVU�K\L�[V�OHYZO�KY\N�SH^Z��*YPTPUHSPaH[PVU�VM�
TPUVY�KY\N�VɈLUZLZ�YLTHPUZ�H�ULNH[P]L�WHY[�VM�KY\N�SH^Z�
PU�TVZ[�JV\U[YPLZ�HUK�PTWLKLZ�HJJLZZ�[V�OLHS[O�ZLY]PJLZ�
HUK�PUMVYTH[PVU�MVY�[OVZL�^OV�\ZL�KY\NZ��(Z�Z\JO��[OPZ�
WVW\SH[PVU�MLHY�OLHS[O�ZLY]PJLZ�ILJH\ZL�VM�Z[PNTH�VY�[OL�
WVZZPIPSP[`�[OH[�OLHS[O�̂ VYRLYZ�̂ PSS�[\YU�[OLT�[V�[OL�WVSPJL��

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�Z\I�JOHW[LY������

����/H[L�JYPTLZ�HNHPUZ[�3.);�WLVWSL�PU�:V\[O�(MYPJH������

���� :���H��VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��

����,1�<RV�º3LNHS�YPNO[Z�VM�WLVWSL�]\SULYHISL�[V�/0=�(0+:�PU�(MYPJH»�*VKPJPSS\Z����������!����H[�W�����

����-VY�HUHS`ZPZ�VM�[OL�JVUJLW[�VM�KPZJYPTPUH[PVU�I`�[OL�:V\[O�(MYPJHU�*VUZ[P[\[PVUHS�*V\Y[��ZLL�Pretoria City Council v Walker �  ������:(�
�����**�"�7YPUZSVV�]�=HU�KLY�3PUKL�HUK�HUV[OLY��  ������:(�������**�"�7YLZPKLU[�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH�]�/\NV��  ������:(���
�**�"�/HYRZLU�]�3HUL�56�HUK�V[OLYZ��  ������:(������**�"�3HYIP�6KHT�HUK�V[OLYZ�]�4LTILY�VM�[OL�,_LJ\[P]L�*V\UJPS�MVY�,K\JH[PVU�
�5VY[O�>LZ[�7YV]PUJL��HUK�HUV[OLY��  ������:(������**��

����6W�JP[�UV[L����H[�W������

4. Constitutional Rights and 
Principles that Protect 
PLHIV and PWTB

4.1. Constitutional Protection and 
Principles 

;OL�:V\[O�(MYPJHU�*VUZ[P[\[PVU�PZ�MV\UKLK�VU�[OL�]HS\LZ�
VM� º/\THU�KPNUP[ �̀� [OL�HJOPL]LTLU[�VM�LX\HSP[`�HUK� [OL�
HK]HUJLTLU[� VM� O\THU� YPNO[Z� HUK� MYLLKVTZ»���� (Z� PZ�
[OL�JHZL�^P[O�WLVWSL�^OV�HYL�\UPUMLJ[LK�� [OL� YPNO[Z�VM�
73/0=�HUK�7>;)�[V�LX\HSP[ �̀�UVU�KPZJYPTPUH[PVU��O\THU�
KPNUP[ �̀�WYP]HJ`�HUK�JVUÄKLU[PHSP[ �̀�HUK�OLHS[OJHYL�Z[LT�
ºMYVT� H� ]HYPL[`� VM� PU[LYUH[PVUHS� HUK� YLNPVUHS� O\THU�
YPNO[Z� PUZ[Y\TLU[Z��HUK� MYVT�KVTLZ[PJ�JVUZ[P[\[PVUHS�VY�
Z[H[\[VY`�WYV]PZPVUZ»���  

4.2. Principles of Equality and Human 
Dignity 

:LJ[PVU�  ���� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[�
‘Everyone is equal before the law and has the right 
[V� LX\HS� WYV[LJ[PVU� HUK� ILULÄ[� VM� [OL� SH^»�� 0U� [LYTZ�
VM� ZLJ[PVU�  ���� LX\HSP[`� ‘includes the full and equal 
enjoyment of all rights and freedoms’� HUK�� ‘[t]o 
promote the achievement of equality, legislative and 
other measures designed to protect or advance persons, 
or categories of persons, disadvantaged by unfair 
discrimination may be taken’��

:LJ[PVU� �KVLZ�UV[�WYVOPIP[�KPZJYPTPUH[PVU�I\[�WYVOPIP[Z�
\UMHPY� KPZJYPTPUH[PVU���� <UMHPY� KPZJYPTPUH[PVU� OHZ� ILLU�
KLÄULK� HZ� ºKPɈLYLU[PHS� [YLH[TLU[� [OH[� PZ� O\Y[M\S� VY�
demeaning. It occurs when law or conduct, for no good 
reason, treats some people as inferior or incapable or less 
deserving of respect than others’.34  :LJ[PVU� ����WYVOPIP[Z�
\UMHPY�KPZJYPTPUH[PVU�I`�[OL�Z[H[L�VU�[OL�NYV\UKZ�VM�YHJL��
NLUKLY�� ZL_��WYLNUHUJ �̀�THYP[HS� Z[H[\Z�� L[OUPJ�VY� ZVJPHS�
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VYPNPU��JVSV\Y��ZL_\HS�VYPLU[H[PVU��HNL��KPZHIPSP[ �̀�YLSPNPVU��
JVUZJPLUJL��ILSPLM��J\S[\YL��SHUN\HNL�HUK�IPY[O���  

(S[OV\NO� /0=� Z[H[\Z� PZ� UV[� SPZ[LK� PU� ZLJ[PVU�  ���� HZ�
VUL� VM� [OL� NYV\UKZ� VU� ^OPJO� HU� PUKP]PK\HS� TH`� UV[� IL�
KPZJYPTPUH[LK� HNHPUZ[�� )YPUR� ]� 2P[ZOVɈ� 56���� KLJPKLK� PU�
[LYTZ�VM� [OL� PU[LYPT�*VUZ[P[\[PVU��WYV]PKLK�ZJVWL�MVY�UV[�
JVUÄUPUN�KPZJYPTPUH[PVU�[V�VUS`�[OL�SPZ[LK�NYV\UKZ�I\[�MVY�
PU[LYWYL[PUN�[OL�LX\HSP[`�JSH\ZL�TVYL�IYVHKS �̀�0U�[OPZ�JHZL��
[OL�*VUZ[P[\[PVUHS�*V\Y[�OLSK�[OH[�[OL�LX\HSP[`�JSH\ZL�‘was 
adopted in the recognition that discrimination against 
people who are members of disfavoured groups can 
lead to patterns of group disadvantage and harm. Such 
discrimination is unfair: it builds and entrenches inequality 
HTVUNZ[�KPɈLYLU[�NYV\WZ�PU�V\Y�ZVJPL[`»����;OL�JV\Y[�M\Y[OLY�
OLSK� [OH[�� ‘[a]lthough the most visible and most vicious 
pattern of discrimination [in South African history] has been 
racial, other systematic motifs of discrimination were and 
are inscribed in [South Africa’s] social fabric. In drafting 
section 8 [section 9 in the 1996 Constitution], the drafters 
recognised that systematic patterns of discrimination on 
grounds other than race have caused, and may continue 
to cause, considerable harm. For this reason section 8(2) 
[section 9(3) of the 1996 Constitution] [listed] a wide, and 
not exhaustive, list of prohibited ground of discrimination.’38  

0U� /VɈTHU� ]Z� :V\[O� (MYPJH� (PY^H`Z� � :((�� HU� VYNHU�
VM� Z[H[L�� OHK� H� WVSPJ`� [OH[� WLYTP[[LK� P[� [V� UV[� OPYL� /0=�
WVZP[P]L�WLYZVUZ�HZ�JHIPU�H[[LUKHU[Z��/VɈTHU��HU�:((�
JHIPU� H[[LUKHU[�� JOHSSLUNLK� [OL� JVUZ[P[\[PVUHSP[`� VM� [OL�
WVSPJ �̀�HYN\PUN�[OH[� P[�]PVSH[LK�OPZ�JVUZ[P[\[PVUHS� YPNO[� [V�
LX\HSP[ �̀�:((�Z[H[LK�[OH[�[OL�YLHZVU�MVY�PTWSLTLU[PUN�[OPZ�
WVSPJ`�^HZ�[V�WYVTV[L�WHZZLUNLY�OLHS[O�HUK�ZHML[`�HUK�
[OH[�WLVWSL�SP]PUN�̂ P[O�/0=�̂ LYL�H�IHK�[YHPUPUN�PU]LZ[TLU[�
K\L�[V�[OLPY�SPTP[LK�SPML�L_WLJ[HUJ �̀���;OL�YPNO[�[V�LX\HSP[`�
PUJS\KLZ� [OL� WYVOPIP[PVU� VM� \UMHPY� KPZJYPTPUH[PVU��� The 
*VUZ[P[\[PVUHS�*V\Y[�OLSK�[OH[�/0=�^HZ�UV[�H�¸KPZHIPSP[ �̀¹�

����:� ����WYV]PKLZ�[OH[�º;OL�Z[H[L�TH`�UV[�\UMHPYS`�KPZJYPTPUH[L�KPYLJ[S`�VY�PUKPYLJ[S`�HNHPUZ[�HU`VUL�VU�VUL�VY�TVYL�NYV\UKZ��PUJS\KPUN�YHJL��
NLUKLY��ZL_��WYLNUHUJ`��THYP[HS�Z[H[\Z��L[OUPJ�VY�ZVJPHS�VYPNPU��JVSV\Y��ZL_\HS�VYPLU[H[PVU��HNL��KPZHIPSP[`�� YLSPNPVU��JVUZJPLUJL��ILSPLM��
J\S[\YL��SHUN\HNL�HUK�IPY[O»�

�����  ������:(�� ���**���0U�[OPZ�JHZL�[OL�JVUZ[P[\[PVUHSP[`�VM�Z�������HUK�����VM�[OL�0UZ\YHUJL�(J[����VM�� ����^OPJO�KLWYP]LK�THYYPLK�^VTLU�
PU�JLY[HPU�JPYJ\TZ[HUJLZ�VM�HSS�VY�ZVTL�VM�[OL�ILULMP[Z�VM�SPML�PUZ\YHUJL�WVSPJPLZ�JLKLK�[V�[OLT�VY�THKL�PU�MH]V\Y�VM�[OLPY�O\ZIHUKZ��^HZ�
JOHSSLUNLK�

���� 0IPK��H[�WHYH�����

����0IPK��H[�WHYH�����

� �����������:(����**���

����0IPK�

����:LL�ZLJ[PVU� ����VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��

����6W�JP[�UV[L����H[�WHYH����

����5H[PVUHS�*VHSP[PVU�MVY�.H`�HUK�3LZIPHU�,X\HSP[`�HUK�HUV[OLY�]�4PUPZ[LY�VM�1\Z[PJL�HUK�V[OLYZ��  �������)*39�������**����   �����:(���
�**��H[�WHYH����

I\[� MV\UK�UVUL[OLSLZZ� [OH[�KPZJYPTPUH[PVU�VU� [OPZ�IHZPZ�
^V\SK� JVUZ[P[\[L� HU� PUMYPUNLTLU[� VM� KPNUP[ �̀� HZ� P[� ^HZ�
KPZJYPTPUH[PVU� IHZLK� VU� H� WLYZVU»Z� TLKPJHS� OLHS[O��
+PZJYPTPUH[PVU� VU� [OL� IHZPZ� VM� /0=� Z[H[\Z�� HZ� WHY[� VM�
KPZJYPTPUH[PVU� VU� [OL� IHZPZ� VM� PSSULZZ�� ^HZ� OLSK� [V� IL�
HUHSVNV\Z�[V�[OL�NYV\UKZ�VM�\UMHPY�KPZJYPTPUH[PVU�SPZ[LK�
PU�[OL�*VUZ[P[\[PVU�HUK�^HZ�MV\UK��[OLYLMVYL��[V�IL�\UMHPY��
;OL� *VUZ[P[\[PVUHS� *V\Y[� ^LU[� VU� [V� OVSK� [OH[� 73/0=��
¸OH]L� ILLU� Z\IQLJ[LK� [V� Z`Z[LTH[PJ� KPZHK]HU[HNL�
HUK� KPZJYPTPUH[PVU�� ;OL`� OH]L� ILLU� Z[PNTH[PZLK� HUK�
THYNPUHSPZLK�� :VJPL[`»Z� YLZWVUZL� OHZ� MVYJLK� THU`� VM�
[OLT�UV[�[V�YL]LHS�[OLPY�/0=�Z[H[\Z�MVY�MLHY�VM�WYLQ\KPJL��
;OPZ� PU� [\YU� OHZ�KLWYP]LK� [OLT�VM� [OL� OLSW� [OL`�^V\SK�
V[OLY^PZL�OH]L�YLJLP]LK��7LVWSL�^OV�HYL�SP]PUN�^P[O�/0=�
(0+:� JVUZ[P[\[L� VUL� VM� [OL� TVZ[� ]\SULYHISL� NYV\WZ� PU�
ZVJPL[ �̀¹�� 

0U� NLULYHS�� \UMHPY� KPZJYPTPUH[PVU� OHZ� [OL� LɈLJ[� VM�
M\UKHTLU[HSS`� PTWHPYPUN� [OL� KPNUP[`� VM� O\THU� ILPUNZ"�
OLUJL� [OL� YPNO[� [V� LX\HSP[`� HUK� [OL� YPNO[� [V� KPNUP[`� HYL�
PU[LY[^PULK�� ;OL� YPNO[� [V� KPNUP[`� PZ� MV\UK� PU� ZLJ[PVU� ���
VM� [OL� *VUZ[P[\[PVU� ^OPJO� Z[H[LZ� [OH[� ‘[e]veryone has 
inherent dignity and the right to have their dignity 
respected and protected’��;OL�JVUZ[P[\[PVUHS�WYV[LJ[PVU�
VM� KPNUP[`� MVY�73/0=� YLX\PYLZ� L]LY`�TLTILY� VM� ZVJPL[ �̀�
NV]LYUTLU[� HNLUJPLZ� HUK� WYP]H[L� PUZ[P[\[PVUZ� [V�
ºHJRUV^SLKNL� [OL� ]HS\L� HUK�^VY[O� VM� HSS� PUKP]PK\HSZ� HZ�
TLTILYZ�VM�ZVJPL[`»����/V^L]LY��HZ�[OL�JV\Y[�UV[LK�PU�[OL�
/VɈTHUU�JHZL��73/0=�JVUZ[P[\[L�H�TPUVYP[`�HUK�BZDVJPL[`�
OHZ� YLZWVUKLK� [V� [OLPY� WSPNO[� ^P[O� PU[LUZL� WYLQ\KPJL��
5V[^P[OZ[HUKPUN� [OL� H]HPSHIPSP[`� VM� JVTWLSSPUN� TLKPJHS�
L]PKLUJL� HZ� [V� OV^� [OPZ� KPZLHZL� PZ� [YHUZTP[[LK�� [OL�
WYLQ\KPJLZ�HUK�Z[LYLV[`WLZ�HNHPUZ[�/0=�WVZP[P]L�WLVWSL�
Z[PSS�WLYZPZ[Z�� 0U�]PL^�VM� [OL�WYL]HPSPUN�WYLQ\KPJL�HNHPUZ[�
/0=�WVZP[P]L�WLVWSL��HU`�KPZJYPTPUH[PVU�HNHPUZ[�[OLT�JHU�
IL�PU[LYWYL[LK�HZ�H�MYLZO�PUZ[HUJL�VM�Z[PNTH[PZH[PVU�HUK�
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[OPZ� JVUZ[P[\[LZ� HU� HZZH\S[� VU� [OLPY� KPNUP[ �̀� ;OL� PTWHJ[�
VM�KPZJYPTPUH[PVU�VU�/0=�WVZP[P]L�WLVWSL�PZ�KL]HZ[H[PUN��� 

,X\HSP[`� HUK� O\THU� KPNUP[`� HYL� PUZLWHYHISL� HZ� [OL`�
LU[HPS� [OH[� L]LY`VUL� IL� [YLH[LK� HZ� LX\HSS`� ^VY[O`� VM�
YLZWLJ[����/0=�HUK�;)�YLSH[LK�Z[PNTH�HUK�KPZJYPTPUH[PVU�
HYL�PUJVUZPZ[LU[�^P[O�O\THU�KPNUP[`�HZ�P[�OHZ�H�ZPNUPÄJHU[�
ULNH[P]L�PTWHJ[�VU�[OL�X\HSP[`�VM�SPML�VM�73/0=�HUK�7>;)�

4.3. The Right to Privacy
:LJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� L]LY`�
PUKP]PK\HS� PU�:V\[O�(MYPJH�LUQV`Z�H�YPNO[�[V�WYP]HJ �̀�;OPZ�
PUJS\KLZ�[OL�YPNO[�UV[�[V�OH]L�[OL�WYP]HJ`�VM�VUL»Z�WYP]H[L�
*VTT\UPJH[PVUZ�PUMYPUNLK��0UMVYTH[PVU�HIV\[�H�WLYZVU»Z�
OLHS[O� PZ� ]LY`� ZLUZP[P]L�� WHY[PJ\SHYS`� MVY� 73/0=� HUK�
7>;)�ILJH\ZL� [OL`� SP]L�^P[O�H�JVUKP[PVU� [OH[� PZ�OPNOS`�
Z[PNTH[PZLK���� 0[� PZ� ]P[HS� [V� [OL� HJOPL]LTLU[� VM� W\ISPJ�
OLHS[O� NVHSZ� [OH[� 73/0=� HUK� 7>;� HYL� HISL� º[V� JVU[YVS�
^OL[OLY��HUK� PU�^OH[�JPYJ\TZ[HUJLZ�� PUMVYTH[PVU�HIV\[�
[OLPY� OLHS[O� Z[H[\Z� PZ� KPZJSVZLK»���� � 7LYZVUZ� ^OV� MLHY�
[OH[�KPZJSVZ\YL�VM�[OLPY�OLHS[O�Z[H[\Z�^PSS�SLHK�[V�Z[PNTH��
WYLQ\KPJL� HUK� KPZJYPTPUH[PVU� HYL� SLZZ� SPRLS`� [V� KPZJSVZL�
[OLPY�OLHS[O�Z[H[\Z�HUK�ZLLR�[YLH[TLU[�

0U� 1HUZLU� van Vuuren and another NNO v Kruger���� � H�
KVJ[VY� KPZJ\ZZLK� [OL� /0=� Z[H[\Z� VM� OPZ� WH[PLU[� ^P[O�
JVSSLHN\LZ� K\YPUN� H� NHTL� VM� NVSM�� ;OL� UL^Z� VM� [OL�
WH[PLU[»Z� TLKPJHS� JVUKP[PVU� ZWYLHK� [OYV\NOV\[� [OL�
ZTHSS� JVTT\UP[ �̀� ;OL� WH[PLU[� SVKNLK� H� JP]PS� JSHPT� MVY�
JVTWLUZH[PVU� MYVT�OPZ� KVJ[VY� MVY� IYLHRPUN� OPZ� YPNO[� [V�
JVUÄKLU[PHSP[ �̀� ;OL�JV\Y[� JVUÄYTLK� [OH[� º;OL�K\[`�VM� H�
WO`ZPJPHU�[V�YLZWLJ[�[OL�JVUÄKLU[PHSP[`�VM�OPZ�WH[PLU[�PZ�UV[�
TLYLS`�L[OPJHS�I\[�PZ�HSZV�H�SLNHS�K\[`�YLJVNUPZLK�I`�[OL�
JVTTVU�SH^»�� �;OL�JHZL�[OH[�\UKLYSPULK�[OL�PTWVY[HUJL�
VM�[OL�JVUZ[P[\[PVUHS�YPNO[�[V�WYP]HJ`�MVY�73/0=�PZ�NM and 

����/VMMTHUU�]�:V\[O�(MYPJH�(PY^H`Z��MU�����HIV]L��H[�WHYH������JP[PUN�*�5N^LUH�º/0=�PU�[OL�^VYRWSHJL!�7YV[LJ[PUN�YPNO[Z�[V�LX\HSP[`�HUK�
WYP]HJ`»�:(1/9������   �!�����H[�W������

����6W�JP[�UV[L����H[�W������

����:LL�9\ILUZ[LPU�L[�HS���MU�����HIV]L��H[�W�����

���� (�8\HU�HUK�*�>HYK�º(SS�VM�\Z�JV\U[!�+L]LSVWPUN�WVSPJ`�HUK�HK]VJHJ`�ZRPSSZ�MVY�[OL�PU]VS]LTLU[�VM�HMMLJ[LK�JVTT\UP[PLZ�PU�YLZWVUKPUN�
[V�/0=�(0+:»�H[�W������HJJLZZLK�MYVT�O[[W!��^^^�OP]WVSPJ`�VYN�3PIYHY`�/77�������WKM�VU����(WYPS������

�����  ������:(������(��

� ��0IPK��H[�W������

�������������:(������**��

����4�:HU�.PVYNP�;OL�/\THU�9PNO[�[V�,X\HS�(JJLZZ�[V�/LHS[O�*HYL��(U[^LYW!�0U[LYZLU[PH��������H[�W�����

����:�������VM�[OL�*VUZ[P[\[PVU�

����6W�JP[�UV[L����H[�W������

����:VVIYHTVUL`�]�4PUPZ[LY�VM�/LHS[O��2^Ha\S\�5H[HS���  ������:(������**�

others v Smith and others50� ^OLYL� [OL� *VUZ[P[\[PVUHS�
*V\Y[�KLJPKLK� [OH[� [OL� YLZWVUKLU[Z»�W\ISPJH[PVU�VM� [OL�
HWWSPJHU[Z»�UHTLZ�HUK�/0=�Z[H[\Z�^P[OV\[�[OLPY�JVUZLU[�
]PVSH[LK� [OL� HWWSPJHU[Z»� YPNO[� [V� WYP]HJ`�^OPJO� YLZ\S[LK�
PU� PTWHPYTLU[� VM� [OLPY� KPNUP[ �̀� .P]LU� [OL� Z[PNTH� [OH[� PZ�
H[[HJOLK�[V�/0=��KPZJSVZ\YL�VM�H�WLYZVU»Z�/0=�Z[H[\Z�TH`�
SLHK�[V�[OH[�WLYZVU»Z�ILPUN�VZ[YHJPZLK�I`�MHTPS`�VY�I`�[OL�
JVTT\UP[ �̀

;OL� YPNO[� [V� WYP]HJ`� PU� [OL� JVU[L_[� VM� /0=� HUK� ;)� PZ�
KPZJ\ZZLK�PU�KL[HPS�PU�*OHW[LY���

4.4. The Right to Healthcare 
(JJLZZ�[V�OLHS[OJHYL�JVU[YPI\[LZ�[V�PTWYV]LTLU[�PU�[OL�
OLHS[O�VM�73/0=�HUK�7>;)��PTWYV]LZ�[OLPY�SPML�L_WLJ[HUJ �̀�
-\UKHTLU[HS�[V�[OL�YPNO[�[V�HJJLZZ�[V�OLHS[OJHYL�PZ�LX\HS�
HJJLZZ� HUK� UVU�KPZJYPTPUH[PVU���� � ;O\Z�� LUQV`TLU[� VM�
[OL�YPNO[�[V�OLHS[O�TLHUZ�VI[HPUPUN�HJJLZZ�[V�[YLH[TLU[��
JHYL�HUK�Z\WWVY[�MYVT�OLHS[O�JHYL�MHJPSP[PLZ��:LJ[PVU������
�H�� VM� [OL� :V\[O� (MYPJHU� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� ºBLD
]LY`VUL�OHZ�[OL�YPNO[�[V�OH]L�HJJLZZ�[V��� �� ��OLHS[OJHYL�
ZLY]PJLZ�� PUJS\KPUN� YLWYVK\J[P]L�OLHS[OJHYL»��;V�HJOPL]L�
[OL�ºWYVNYLZZP]L�YLHSPZH[PVU»�VM�[OPZ�YPNO[�ºB[DOL�Z[H[L�T\Z[�
[HRL�YLHZVUHISL�SLNPZSH[P]L�HUK�V[OLY�TLHZ\YLZ��^P[OPU�P[Z�
H]HPSHISL�YLZV\YJLZ»��� 

;OLYLMVYL� [OL� [LZ[� MVY� Z[H[L� JVTWSPHUJL� ^P[O� [OPZ�
WVZP[P]L� K\[`� PZ� ^OL[OLY� P[Z� LɈVY[Z� [V� YLHSPZL� [OPZ� YPNO[�
HYL� YLHZVUHISL���� ;V� [OPZ� LUK�� H� WVSPJ`� [OH[� L_JS\KLZ� H�
ZPNUPÄJHU[� U\TILY� VM� WLVWSL� PZ� TVYL� SPRLS`� UV[� [V� IL�
YLHZVUHISL�� -\Y[OLY�� ^OLYL� [OL� :[H[L� WSLHKZ� YLZV\YJL�
JVUZ[YHPU[Z�� [OL� JV\Y[� ^PSS� IL� ZSV^� [V� PU[LYMLYL� ^P[O�
YH[PVUHS�KLJPZPVUZ�[HRLU�I`�[OL�L_LJ\[P]L�[V�WYV]PKL�MVY�
ZVJPV�LJVUVTPJ�YPNO[Z��� 
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;OL� :V\[O� (MYPJHU� *VUZ[P[\[PVUHS� *V\Y[»Z� HWWYVHJO� [V�
WVZP[P]L� K\[PLZ� [OH[� HYPZL� MYVT� ZVJPV�LJVUVTPJ� YPNO[Z�
PZ� KPɈLYLU[� MYVT� P[Z� HWWYVHJO� [V� ULNH[P]L� K\[PLZ�� -VY�
L_HTWSL�� PU�Minister of Health and others v Treatment 
Action Campaign and others55 [OL� JV\Y[� OHK� [V�KLJPKL�
^OL[OLY� [OL� YPNO[� [V� OLHS[OJHYL� YLX\PYLK� [OL� Z[H[L�
[V� WYV]PKL� IL`VUK� WPSV[� ZP[LZ� [OL� HU[PYL[YV]PYHS� KY\N�
5L]PYHWPUL�[V�/0=�WVZP[P]L�WYLNUHU[�TV[OLYZ�[V�WYL]LU[�
TV[OLY�[V�JOPSK� [YHUZTPZZPVU� VM� /0=�� 0[� JVUÄYTLK� [OH[�
[OL�*VUZ[P[\[PVU�WYV]PKLZ�MVY�LUMVYJLHISL�HUK�Q\Z[PJPHISL�
ZVJPV�LJVUVTPJ� YPNO[Z��� HUK� YLX\PYLZ� [OL� Z[H[L� º[V�
KL]PZL� HUK� PTWSLTLU[� ^P[OPU� P[Z� H]HPSHISL� YLZV\YJLZ� H�
JVTWYLOLUZP]L�HUK�JV�VYKPUH[LK�WYVNYHTTL� [V� YLHSPZL�
WYVNYLZZP]LS`� [OL� YPNO[Z� VM� WYLNUHU[� ^VTLU� HUK� [OLPY�
UL^IVYU� JOPSKYLU� [V� OH]L� HJJLZZ� [V� OLHS[O� ZLY]PJLZ� [V�
JVTIH[�TV[OLY�[V�JOPSK�[YHUZTPZZPVU�VM�/0=»����;OL�:V\[O�
(MYPJHU� NV]LYUTLU[� PZ� VISPNLK� [V� PTWSLTLU[� SLNPZSH[PVU�
VY� NV]LYUTLU[� WVSPJ`� [V�TLL[� P[Z� JVUZ[P[\[PVUHS� K\[`� PU�
[LYTZ�VM�ZLJ[PVU����VM�[OL�*VUZ[P[\[PVU�

5. Statutory Protections for 
PLHIV and PWTB 

:LJ[PVU�  ���� VM� [OL� :V\[O� (MYPJHU� *VUZ[P[\[PVU� OHZ�
WH]LK� [OL�^H`� MVY� [OL�LUHJ[TLU[�VM�ZWLJPÄJ� SLNPZSH[P]L�
WYV[LJ[PVU� [V� WYL]LU[� VY� WYVOPIP[� \UMHPY� KPZJYPTPUH[PVU��
)`�YLX\PYPUN�[OL�Z[H[L�[V�LUHJ[�SLNPZSH[PVU�º[V�WYL]LU[�VY�
WYVOPIP[� \UMHPY� KPZJYPTPUH[PVU»�� P[� OHZ� VISPNLK� [OL� Z[H[L�
[V�KLHS�^P[O� [OL�]HYPV\Z�MVYTZ�VM�KPZJYPTPUH[PVU�HNHPUZ[�
73/0=�I`�LUHJ[PUN�SLNPZSH[PVU�[V!�

%� WYL]LU[�\UMHPY�KPZJYPTPUH[PVU�HNHPUZ[�73/0=�HUK�
7>;)�HUK�[OVZL�HMMLJ[LK�I`�/0=�PU�LTWSV`TLU[��
OLHS[OJHYL��/0=�[LZ[PUN��PUZ\YHUJL�HUK�LK\JH[PVU�
HUK�PU�Z[H[L�HUK�V[OLY�PUZ[P[\[PVUZ"�

%� LUZ\YL�[OH[�[OL�YPNO[Z�VM�73/0=�HUK�7>;)�HYL�
YLZWLJ[LK"�HUK

%� LUZ\YL�[OH[�HKLX\H[L�WYV]PZPVU�MVY�TVUP[VYPUN�HUK�
LUMVYJPUN�VM�O\THU�YPNO[Z�HYL�W\[�PU�WSHJL�

)LSV^� PZ� H� SPZ[� VM� Z[H[\[LZ� [VNL[OLY� ^P[O� [OL� YLSL]HU[�
ZLJ[PVUZ� [OH[� KPYLJ[S`� WYV[LJ[� [OL� YPNO[Z� VM� 73/0=� HUK�
7>;)�

�������������:(������**��

����0IPK��WHYH�����

���� 0IPK��WHYH������

����:LL�Z���VM�[OL�,X\HSP[`�(J[�Z�]��ºWYVOPIP[LK�NYV\UKZ»�

5.1. Promotion of Equality 
and Prevention of Unfair 
Discrimination Act 4 of 2000

;OL� 7YVTV[PVU� VM� ,X\HSP[`� HUK� 7YL]LU[PVU� VM� <UMHPY�
+PZJYPTPUH[PVU� (J[� �� VM� ������ JVTTVUS`� RUV^U� HZ�
7,7<+(� VY� HZ� [OL� ,X\HSP[`� (J[�� ZLLRZ� [V� M\SÄS� [OL�
JVUZ[P[\[PVUHS�THUKH[L� [V�WYVOPIP[�\UMHPY�KPZJYPTPUH[PVU��
:LJ[PVU���VM�[OL�(J[�KLÄULZ�ºKPZJYPTPUH[PVU»�HZ�HU`�HJ[�VY�
VTPZZPVU��PUJS\KPUN�H�WVSPJ �̀�SH �̂�Y\SL��WYHJ[PJL��JVUKP[PVU�
VY�ZP[\H[PVU�^OPJO�KPYLJ[S`�VY�PUKPYLJ[S`�¶

H�� �0TWVZLZ�I\YKLUZ��VISPNH[PVUZ�VY�KPZHK]HU[HNLZ�VU"�
VY

I�� �>P[OOVSKZ�ILULMP[Z��VWWVY[\UP[PLZ�VY�HK]HU[HNLZ�
MYVT��HU`�WLYZVU�VU�VUL�VY�TVYL�VM�[OL�WYVOPIP[LK�
NYV\UKZ��

(S[OV\NO� /0=� PZ� UV[� SPZ[LK� HZ� H� WYVOPIP[LK� NYV\UK� VM�
KPZJYPTPUH[PVU���� ZLJ[PVU� ��� VM� [OL� (J[� WYV]PKLZ� MVY� H�
KPYLJ[P]L� WYPUJPWSL� VU� /0=�� UH[PVUHSP[ �̀� ZVJPV�LJVUVTPJ�
Z[H[\Z�HUK�MHTPS`�YLZWVUZPIPSP[`�HUK�Z[H[\Z��:LJ[PVU�������
Z[H[LZ�[OH[�º0U�]PL^�VM�[OL�V]LY^OLSTPUN�L]PKLUJL�VM�[OL�
PTWVY[HUJL�� PTWHJ[�VU�[OL�ZVJPL[`�HUK� SPUR�[V�Z`Z[LTPJ�
KPZHK]HU[HNL�HUK�KPZJYPTPUH[PVU�VU�[OL�NYV\UKZ�VM�/0=�
(0+:� Z[H[\Z�� ZWLJPHS� JVUZPKLYH[PVU� T\Z[� IL� NP]LU� [V�
[OL� PUJS\ZPVU� VM� [OLZL� NYV\UKZ� PU� WHYHNYHWO� �H�� VM� [OL�
KLÄUP[PVU�VM�¸WYVOPIP[LK�NYV\UKZ¹�I`�[OL�4PUPZ[LY»�

;OL�ZJOLK\SL�[V�[OL�,X\HSP[`�(J[�WYV]PKLZ�HU�PSS\Z[YH[P]L�
SPZ[�VM�\UMHPY�WYHJ[PJLZ�PU�[OL�MVSSV^PUN�ZLJ[VYZ!�

%� 3HIV\Y�HUK�LTWSV`TLU[�
%� ,K\JH[PVU�
%� /LHS[OJHYL�ZLY]PJLZ�HUK�ILULMP[Z�
%� /V\ZPUN��HJJVTTVKH[PVU��SHUK�HUK�WYVWLY[ �̀
%� 0UZ\YHUJL�ZLY]PJLZ�
%� 7LUZPVUZ�
%� 7HY[ULYZOPWZ�
%� 7YVMLZZPVUHS�IVKPLZ�
%� 7YV]PZPVU�VM�NVVKZ��ZLY]PJLZ�HUK�MHJPSP[PLZ�
%� *S\IZ��ZWVY[Z�HUK�HZZVJPH[PVUZ��



LAW IN THE CONTEXT OF HIV AND TB

HIV/TB AND THE LAW - A LEGAL RESOURCE

��

5.2. Employment Equity Act 55 of 
1998

:LJ[PVU� ����� VM� [OL�,TWSV`TLU[�,X\P[`�(J[� ���VM� �  ��
�,,(�� �WYV]PKLZ�[OH[�UV�WLYZVU�TH`�\UMHPYS`�KPZJYPTPUH[L�
HNHPUZ[� HU� LTWSV`LL�� PU� HU`� LTWSV`TLU[� WVSPJ`� VY�
WYHJ[PJL�� VU� [OL� IHZPZ� VM� [OL� LTWSV`LL»Z� /0=� Z[H[\Z��
:LJ[PVU������YLHK�^P[O�:LJ[PVU�������VM�[OL�,,(�WYVOPIP[Z�
TLKPJHS� [LZ[PUN�VM�HU�LTWSV`LL�[V�KL[LYTPUL�OLY�VY�OPZ�
/0=� Z[H[\Z�\USLZZ� [OL�3HIV\Y�*V\Y[� OHZ�KLJSHYLK� Z\JO�
[LZ[PUN�Q\Z[PÄHISL��(�*VKL�VM�.VVK�7YHJ[PJL�VU�/0=�PU�[OL�
>VYSK�VM�>VYR�^HZ�NHaL[[LK�PU������PU�[LYTZ�VM�[OL�,,(��
,TWSV`LYZ�JHU�\ZL�[OPZ�JVKL�PU�KL]LSVWPUN�PU[LYUHS�/0=�
HUK�(0+:�^VYRWSHJL�WVSPJPLZ�HUK�WYVNYHTTLZ��

5.3. Children’s Act 38 of 2005
;OL� *OPSKYLU»Z� (J[� ��� VM� ����� ^HZ� LUHJ[LK� º[V� M\SS`�
YLJVNUPZL� [OL� YPNO[Z� VM� [OL� JOPSK� [V� WHY[PJPWH[L� PU�
KLJPZPVUZ� HɈLJ[PUN� [OLT�� JSHYPM`� [OLPY� YPNO[� [V� WYP]HJ`�
PU� YLZWLJ[�VM�KPZJSVZ\YL�VM�/0=�Z[H[\Z�� SV^LY� [OL�HNL�VM�
JVUZLU[� [V�WYVTV[L�HJJLZZ�[V�OLHS[OJHYL�ZLY]PJLZ��HUK�
HSSV^�JHYLNP]LYZ��L�N��NYHUUPLZ�HUK�H\U[Z��[V�JVUZLU[�[V�
OLHS[O�[YLH[TLU[�MVY�̀ V\UN�JOPSKYLU�PU�[OLPY�JHYL»����0[�NP]LZ�
LɈLJ[� [V� ZLJ[PVU� ��� VM� [OL�*VUZ[P[\[PVU�^OPJO� YLX\PYLZ�
[OL� ILZ[� PU[LYLZ[Z� VM� [OL� JOPSK� [V� IL� NP]LU� H� WYPTHY`�
JVUZPKLYH[PVU� PU� HSS� TH[[LY� HɈLJ[PUN� JOPSKYLU�� :LJ[PVU�
����VM�[OL�*OPSKYLU»Z�(J[�WYV]PKLZ�MVY�[OL�/0=�[LZ[PUN�VM�
JOPSKYLU�HUK�ZL[Z�V\[�Y\SLZ�YLNHYKPUN�[OL�JOPSK»Z�JHWHJP[`�
[V�JVUZLU[�[V�HU�/0=�[LZ[��:LJ[PVU�����VM�[OL�*OPSKYLU»Z�
(J[�YLX\PYLZ�[OH[�JOPSKYLU�IL�NP]LU�JVYYLJ[�WYL��HUK�WVZ[�
[LZ[�JV\UZLSSPUN�I`�H�[YHPULK�WLYZVU�HUK�ZLJ[PVU�����VM�
[OL�*OPSKYLU»Z�(J[�[OH[�PUMVYTH[PVU�VU�H�JOPSK»Z�/0=�Z[H[\Z�
IL� RLW[� JVUÄKLU[PHS�� (� JOPSK»Z� YPNO[� [V� JOVVZL�^OL[OLY�
VY�UV[� [V�KPZJSVZL�OLY�VY�OPZ�/0=�Z[H[\Z� PZ�YVV[LK� PU�[OL�
JVUZ[P[\[PVUHS�YPNO[Z�[V�WYP]HJ`�HUK�WO`ZPJHS�PU[LNYP[ �̀��  

� ��(Z�HTLUKLK�I`�Z���H��VM�[OL�,TWSV`TLU[�,X\P[`�(TLUKTLU[�(J[����VM������

����3�1HTPLZVU�HUK�3�3HRL�*OPSKYLU»Z�(J[�.\PKL�MVY�/LHS[O�7YVMLZZPVUHSZ��[O�LKU��*HWL�;V^U!�*OPSKYLU»Z�0UZ[P[\[L��<UP]LYZP[`�VM�*HWL�
;V^U��������H[�W�����

���� 0IPK�

�������������:(������+��

�����.V]LYUTLU[�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH�HUK�6[OLYZ�]�.YVV[IVVT�HUK�6[OLYZ����������:(�����**��

5.4. Criminal Procedure Second 
Amendment Act 85 of 1997 and 
Criminal Law Amendment Act 
105 of 1997

6[OLY�Z[H[\[VY`�WYV[LJ[PVUZ�[OH[�YLN\SH[L�PZZ\LZ�YLSH[LK�[V�
/0=�HYL�[OL�*YPTPUHS�7YVJLK\YL�:LJVUK�(TLUKTLU[�(J[�
���VM��  ��^OPJO�THRLZ�[OL�NYHU[PUN�VM�IHPS�TVYL�KPɉJ\S[�
^OLYL� [OL� Z\ZWLJ[LK� ZL_\HS� VɈLUKLY� PZ� RUV^U� [V� IL�
/0=�WVZP[P]L�HUK�[OL�*YPTPUHS�3H^�(TLUKTLU[�(J[�����
VM��  ��WYV]PKLZ�MVY�OHYZOLY�ZLU[LUJPUN�VM�/0=�WVZP[P]L�
VɈLUKLYZ�^OV�JVTTP[�ZL_\HS�HZZH\S[��

0U� [OL� JHZL� VM� EN and Others v. Government of RSA 
and Others�� commonly referred to as the� >LZ[]PSSL�
WYPZVU� HU[PYL[YV]PYHS� HJJLZZ� JHZL� PZ� H� NVVK� L_HTWSL� VM�
Q\YPZWY\KLUJL�^OPJO� LUZ\YLK� [OL� JVUZ[P[\[PVUHS� YPNO[� [V�
HJJLZZ� [V� OLHS[OJHYL� MVY� TLU� PU� WYPZVU�� (� [V[HS� VM� ���
PUTH[LZ�H[�>LZ[]PSSL�7YPZVU�PU�2^HA\S\�5H[HS�̂ LYL�OLSWLK�
I`�[OL�(PKZ�3H^�7YVQLJ[� �(37��[V�HJJLZZ�[OL�ULJLZZHY`�
HU[PYL[YV]PYHS�[YLH[TLU[�[OYV\NO�H�JV\Y[�VYKLY�PU�������;OL�
(37�YLX\LZ[LK�[OL�YLTV]HS�VM� YLZ[YPJ[PVUZ� [OH[�Z[VWWLK�
WYPZVULYZ� MYVT� HJJLZZPUN� [OL� [YLH[TLU[� HUK� [OL� JV\Y[�
Y\SLK�PU�P[Z�MH]V\Y��;OPZ�JHZL�ZLY]LZ�HZ�H�NVVK�L_HTWSL�VM�
JP]PS�ZVJPL[`�THRPUN�\ZL�VM�SLNPZSH[PVU�[V�LUZ\YL�[OL�YPNO[�
[V�HJJLZZ�[V�OLHS[OJHYL�I`�L]LY`�:V\[O�(MYPJHU��;OL�(37�
Z\JJLZZM\SS`�THUHNLK�� [OYV\NO�[OL�+\YIHU�/PNO�*V\Y[��
[V� LUZ\YL� [OH[� [OL� WYPZVULYZ� OHK� HJJLZZ� [V� OLHS[OJHYL�
ZLY]PJLZ�PU�[OL�MVYT�VM�(9;��;OL�+LWHY[TLU[�VM�*VYYLJ[PVU�
:LY]PJLZ�OHK� PU[LUKLK� [V�KLSH`� PTWSLTLU[PUN� [OL�JV\Y[�
VYKLY�^OPJO�PUZ[Y\J[LK�P[�[V�WYV]PKL�HU�HJ[PVU�WYVNYHTTL�
VM�OV^�P[�^HZ�NVPUN�[V�WYV]PKL�(9;�[V�[OL�WYPZVULYZ�I`�
HWWS`PUN�MVY�SLH]L�PU�VYKLY�[V�THRL�HU�HWWLHS�HNHPUZ[�[OL�
Q\KNLTLU[� I\[� [OL� Q\KNL� X\V[LK� 1\KNL� @HJVVI� PU� [OL�
.YVV[IVVT�JHZL!��  
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º;OL�MVYT\SH[PVU�VM�H�WYVNYHTTL�PZ�VUS`�[OL�ÄYZ[�Z[HNL�PU�
meeting the State’s obligation. The programme must also 
be reasonably implemented. An otherwise reasonable 
programme that is not implemented reasonably will not 
constitute compliance with the State’s obligations’.64  

1\KNL� @HJVVI»Z� PU[LYWYL[H[PVU� VM� :LJ[PVU� ��� VM� [OL�
*VUZ[P[\[PVU�YLNHYKPUN�OLHS[OJHYL��MVVK��^H[LY�HUK�ZVJPHS�
ZLJ\YP[`�^HZ�[OL�MVSSV^PUN!��  

����,]LY`VUL�OHZ�[OL�YPNO[�[V�OH]L�HJJLZZ�[V��H��OLHS[OJHYL�
ZLY]PJLZ��PUJS\KPUN�YLWYVK\J[P]L�OLHS[OJHYL"��I��Z\ɉJPLU[�
MVVK�HUK�^H[LY"�HUK��J��ZVJPHS�ZLJ\YP[ �̀�PUJS\KPUN��PM�[OL`�
HYL�\UHISL�[V�Z\WWVY[�[OLTZLS]LZ�HUK�[OLPY�KLWLUKHU[Z��
HWWYVWYPH[L� ZVJPHS� HZZPZ[HUJL�� ���� ;OL� :[H[L�T\Z[� [HRL�
YLHZVUHISL� SLNPZSH[P]L� HUK� V[OLY� TLHZ\YLZ�� ^P[OPU�
P[Z� H]HPSHISL� YLZV\YJLZ�� [V� HJOPL]L� [OL� WYVNYLZZP]L�
YLHSPZH[PVU� VM� LHJO� VM� [OLZL� YPNO[Z�� ���� 5V� VUL�TH`� IL�
YLM\ZLK�LTLYNLUJ`�TLKPJHS�[YLH[TLU[��

;OL� +\YIHU� /PNO� *V\Y[� YLQLJ[LK� [OL� HWWLHS� HUK� UV[�
VUS`� VYKLYLK� [OL� +LWHY[TLU[� VM� *VYYLJ[PVUHS� :LY]PJLZ�
[V� PTTLKPH[LS`� WYV]PKL� HU[PYL[YV]PYHS� [YLH[TLU[� [V� [OL�
WYPZVULYZ�PU�ULLK�H[�>LZ[]PSSL�7YPZVU��I\[�HSZV�PU[LYWYL[LK�
[OL�KLSH`�I`�.V]LYUTLU[�[V�Z\ITP[�H�WSHU�VM�HJ[PVU�HZ�H�
KPZ[\YIPUN�JVU[LTW[�VM�JV\Y[��;OLYLHM[LY��[OL�+LWHY[TLU[�
VM�*VYYLJ[PVUHS�:LY]PJLZ�JVTWSPLK�̂ P[O�[OL�JV\Y[»Z�VYKLY���  

6. International Human 
Rights and Principles that 
Protect PLHIV and PWTB 

6.1. International Law and the Right 
to Health 

;OL�YPNO[�[V�OLHS[O�^HZ�ÄYZ[�L_WYLZZLK�HZ�H�YPNO[� PU�[OL�
Universal Declaration of Human Rights� �<+/9��PU�� ����
(Y[PJSL� ��� WYV]PKLZ� MVY� [OL� YPNO[� PU� H� ]LY`� IYVHK� ZLUZL�
[OH[� PUJS\KLZ�MVVK��JSV[OPUN��OV\ZPUN��TLKPJHS�JHYL�HUK�
ULJLZZHY`�ZVJPHS�ZLY]PJLZ��0U�[OPZ�HY[PJ\SH[PVU�VM�[OL�YPNO[��
^L�ZLL�OV^� PU[LYJVUULJ[LK�]HYPV\Z� YPNO[Z�HUK�HZWLJ[Z�
VM�V\Y�SPML�HYL��0U�JVTT\UP[PLZ�[OH[�SP]L�PU�WV]LY[ �̀�HJJLZZ�
[V�TLKPJPULZ�HSVUL�� PU� [OL�HIZLUJL�VM�ZHUP[H[PVU��^H[LY�

����0IPK�H[�WHYH����

����0IPK�WHYH�� ��

����*OPIHUNV��*VUYHK����������:V\[O�(MYPJH»Z�/0=�HUK�(0+:�7VSPJ`�HUK�3LNPZSH[PVU!�(U�(UHS`ZPZ��.YLLULY�1V\YUHS�VM�4LKPJHS�:JPLUJLZ��
=VS\TL����������������������.14:������������������H[�W�����

VY�MVVK�^PSS�UV[�ULJLZZHYPS`�PTWYV]L�[OL�OLHS[O�Z[H[\Z�VM�
WLVWSL�^OV�SP]L�[OLYL��

(� M\Y[OLY� WYV]PZPVU� [OH[� PZ� YLSL]HU[� [V� [OL� YPNO[� [V�
OLHS[OJHYL� PZ� (Y[PJSL� ��� VM� [OL� <+/9� �� 0[� WYV]PKLZ�
[OH[!� ¸,]LY`VUL� OHZ� [OL� YPNO[���� [V� ZOHYL� PU� ZJPLU[PÄJ�
HK]HUJLTLU[�HUK� P[Z�ILULÄ[Z�¹� 0UUV]H[PVU� PU�TLKPJPULZ�
HUK�[LJOUVSVN`�PZ�PTWVY[HU[�PU�WYV[LJ[PUN�HUK�WYVTV[PUN�
[OL�YPNO[�[V�OLHS[OJHYL��/V^L]LY�� [OL�JVZ[�VM� PUUV]H[PVU�
HUK� [OL� WH[LU[� YLNPTL� OHZ� VM[LU� ILLU� HU� VIZ[HJSL� [V�
HJJLZZPUN�UL^�TLKPJPULZ�HUK�[LJOUVSVN �̀�HUK�[OLYLMVYL�
HU� VIZ[HJSL� [V� [OL� LUQV`TLU[� VM� [OL� YPNO[� JVU[HPULK� PU�
(Y[PJSL����

;OL� 0U[LYUH[PVUHS�.\PKLSPULZ�VU�/0=�HUK�/\THU�9PNO[Z�
�<5(0+:� .\PKLSPULZ�� ^LYL� HKVW[LK� I`� [OL� 6/*/9�
HUK� <5(0+:� PU� �  ��� ;OL� <5(0+:� .\PKLSPULZ� NP]L�
Z[H[LZ�JSHYP[`�VU� [OLPY� HWWYVHJO� [V� [OL�LWPKLTPJ� [OH[� PZ�
TLHU[�[V� MVZ[LY�H�JVUZJPV\ZULZZ�VM�/0=� PU�HSS�IYHUJOLZ�
VM� NV]LYUTLU[�� .\PKLSPUL� ��� MVY� L_HTWSL�� WYV]PKLZ�
[OH[!� º:[H[LZ�ZOV\SK�LUHJ[� SLNPZSH[PVU� [V�WYV]PKL� MVY� [OL�
YLN\SH[PVU�VM�/0=�YLSH[LK�NVVKZ��ZLY]PJLZ�HUK�PUMVYTH[PVU��
ZV� HZ� [V� LUZ\YL� ^PKLZWYLHK� H]HPSHIPSP[`� VM� X\HSP[H[P]L�
WYL]LU[PVU� TLHZ\YLZ�� HKLX\H[L� /0=� WYL]LU[PVU� HUK�
JHYL�PUMVYTH[PVU�HUK�ZHML�HUK�LɈLJ[P]L�TLKPJH[PVU�H[�HU�
HɈVYKHISL�WYPJL�»�

;OL� N\PKLSPULZ� OPNOSPNO[� [OL� ULLK� MVY� NLULYHS� HU[P�
KPZJYPTPUH[PVU� SH^Z� [V� JV]LY� /0=�� (JJLZZ� [V� /0=�(0+:�
YLSH[LK� [YLH[TLU[� PZ� M\UKHTLU[HS� [V� YLHSPZPUN� [OL� YPNO[�
[V� OLHS[O�� 7YL]LU[H[P]L�� J\YH[P]L� HUK� WHSSPH[P]L� JHYL� VM�
/0=�(0+:�� HUK� YLSH[LK� VWWVY[\UPZ[PJ� PUMLJ[PVUZ� HUK�
JVUKP[PVUZ�� ZOV\SK� IL� PUJS\KLK�� (JJLZZ� [V� TLKPJH[PVU�
PZ� VUL� LSLTLU[� VM� JVTWYLOLUZP]L� [YLH[TLU[�� JHYL�� HUK�
Z\WWVY[�� 0U[LYUH[PVUHS� JV�VWLYH[PVU� PZ� ]P[HS� PU� YLHSPZPUN�
LX\P[HISL�HJJLZZ� [V� [YLH[TLU[��JHYL�HUK�Z\WWVY[� MVY�HSS�
PU�ULLK��

0U�1\UL��������� �TLTILY�Z[H[LZ�H[�[OL�<UP[LK�5H[PVUZ�
.LULYHS� (ZZLTIS`� :WLJPHS� :LZZPVU� �<5.(::�� VU� /0=�
HKVW[LK�[OL�Declaration of Commitment on HIV��^P[OV\[�
YLZLY]H[PVU��;OL�+LJSHYH[PVU�JVU[HPUZ�[OL�JVTTP[TLU[�VM�
SLHKLYZ�VM�NV]LYUTLU[Z�HUK�Z[H[LZ�[V�[HRL�HJ[PVU�VU�/0=�
PU�H�U\TILY�VM�HYLHZ�� PUJS\KPUN!� SLHKLYZOPW��WYL]LU[PVU��
JHYL��Z\WWVY[�HUK�[YLH[TLU[��/0=�HUK�O\THU�YPNO[Z�
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0U� [OL� WYLHTISL�� TLTILY� Z[H[LZ� YLJVNUPZLK� [OL� /0=�
LWPKLTPJ�HZ�H�NSVIHS�LJVUVTPJ��ZVJPHS�HUK�KL]LSVWTLU[�
JYPZPZ�� ;OL`� HNYLLK� VU� [OL� ULLK� [V� HKKYLZZ� /0=� I`�
Z[YLUN[OLUPUN�YLZWLJ[�MVY�O\THU�YPNO[Z�HUK��PU�WHY[PJ\SHY��
[OL�YPNO[Z�VM�[OVZL�TVZ[�]\SULYHISL�[V�PUMLJ[PVU��PUJS\KPUN�
^VTLU�HUK�JOPSKYLU��4HRPUN�JVTTP[TLU[Z�VU�/0=�YLHS�

%� 9LHSPZH[PVU�VM�O\THU�YPNO[Z�HUK�M\UKHTLU[HS�
MYLLKVTZ�MVY�HSS�PZ�LZZLU[PHS�[V�YLK\JPUN�]\SULYHIPSP[`�
[V�/0=��

%� 9LZWLJ[�MVY�[OL�YPNO[Z�VM�WLVWSL�SP]PUN�^P[O�/0=�
KYP]LZ�HU�LMMLJ[P]L�YLZWVUZL��

;OL�MVSSV^PUN�HYL�V[OLY�YLSL]HU[�0U[LYUH[PVUHS�HUK�YLNPVUHS�
O\THU�YPNO[Z�PUZ[Y\TLU[Z�[OH[�JVU[HPU�RL`�O\THU�YPNO[Z�
WYPUJPWSLZ�LZZLU[PHS�[V�LɈLJ[P]L�YLZWVUZLZ�[V�/0=�HUK�;)!�

The International Covenant on Economic, Social and 
Cultural Rights: Article 12:�;OL�YPNO[�VM�L]LY`VUL�[V�[OL�
LUQV`TLU[�VM�[OL�OPNOLZ[�H[[HPUHISL�Z[HUKHYK�VM�WO`ZPJHS�
HUK�TLU[HS�OLHS[O�

African Charter on Human and People’s Rights67  
Article 16 1��,]LY`�PUKP]PK\HS�ZOHSS�OH]L�[OL�YPNO[�[V�LUQV`�
[OL�ILZ[�H[[HPUHISL�Z[H[L�VM�WO`ZPJHS�HUK�TLU[HS�OLHS[O��
:[H[LZ� WHY[PLZ� [V� [OL� WYLZLU[� *OHY[LY� ZOHSS� [HRL� [OL�
ULJLZZHY`�TLHZ\YLZ�[V�WYV[LJ[�[OL�OLHS[O�VM�[OLPY�WLVWSL�
HUK�[V�LUZ\YL�[OH[�[OL`�YLJLP]L�TLKPJHS�H[[LU[PVU�^OLU�
[OL`�HYL�ZPJR�

6.2. State Obligations to protect 
PLHIV and PWTB under 
International Law

5VU�KPZJYPTPUH[PVU�HUK�LX\HSP[`�HYL�M\UKHTLU[HS�O\THU�
YPNO[Z�WYPUJPWSLZ�HUK�JYP[PJHS�JVTWVULU[Z�VM� [OL�YPNO[�[V�
OLHS[O��;OL�0U[LYUH[PVUHS�*V]LUHU[�VU�,JVUVTPJ��:VJPHS�
HUK�*\S[\YHS�9PNO[Z��HY[���������PKLU[PM`�[OL�MVSSV^PUN�UVU�
L_OH\Z[P]L�NYV\UKZ�VM�KPZJYPTPUH[PVU!� YHJL��JVSV\Y��ZL_��
SHUN\HNL�� YLSPNPVU��WVSP[PJHS�VY�V[OLY�VWPUPVU��UH[PVUHS�VY�
ZVJPHS� VYPNPU�� WYVWLY[ �̀� KPZHIPSP[ �̀� IPY[O� VY� V[OLY� Z[H[\Z��
(JJVYKPUN� [V� [OL� *VTTP[[LL� VU� ,JVUVTPJ�� :VJPHS� HUK�

����-PJR��5���3VUKVU��3��
�*VVTHUZ��-��������;VVSRP[�VU�[OL�9PNO[�[V�/LHS[O��*HWL�;V^U!�3LHYUPUN�5L[^VYR�

����:LL�>VYSK�/LHS[O�6YNHUPZH[PVU»Z��6MMPJL�VM�[OL�<UP[LK�5H[PVUZ�/PNO�*VTTPZZPVULY�MVY�/\THU�9PNO[Z�º�9PNO[�[V�/LHS[O�-HJ[�:OLL[�5V�����
HJJLZZLK� MYVT� � O[[WZ!��^^ �̂VOJOY�VYN�KVJ\TLU[Z�W\ISPJH[PVUZ�MHJ[ZOLL[���WKM� VU� ��� 6J[VILY� ������ (SZV� ZLL� :\I�YLNPVUHS� WVSPJ`� HUK�
WYV[VJVSZ!�����;OL�:(+*�7YV[VJVS�VU�/LHS[O�;OL�/LHS[O�7VSPJ`�-YHTL^VYR�HJJLZZLK�MYVT�O[[WZ!��^^ �̂ZHKJ�PU[�[OLTLZ�OLHS[O��VU����6J[VILY�
�����

� ��6WLU�:VJPL[`�0UZ[P[\[L�HUK�,X\P[HZ��H[�WW�����¶����:LL�HSZV�6/*/9�

*\S[\YHS�9PNO[Z��¸V[OLY�Z[H[\Z¹�TH`�PUJS\KL�OLHS[O�Z[H[\Z�
VY�ZL_\HS�VYPLU[H[PVU��

:[H[LZ� OH]L� HU� VISPNH[PVU� [V� WYVOPIP[� HUK� LSPTPUH[L�
KPZJYPTPUH[PVU�VU�HSS�NYV\UKZ�HUK�LUZ\YL�LX\HSP[`� [V�HSS�
PU� YLSH[PVU� [V� HJJLZZ� [V� OLHS[OJHYL� HUK� [OL� \UKLYS`PUN�
KL[LYTPUHU[Z� VM� OLHS[O�� ;OL� 0U[LYUH[PVUHS� *VU]LU[PVU�
VU�[OL�,SPTPUH[PVU�VM�(SS�-VYTZ�VM�9HJPHS�+PZJYPTPUH[PVU�
�HY[PJSL� ��� HSZV� Z[YLZZLZ� [OH[� :[H[LZ� T\Z[� WYVOPIP[� HUK�
LSPTPUH[L�YHJPHS�KPZJYPTPUH[PVU�HUK�N\HYHU[LL�[OL�YPNO[�VM�
L]LY`VUL�[V�W\ISPJ�OLHS[O�HUK�TLKPJHS�JHYL��

5VU�KPZJYPTPUH[PVU�HUK�LX\HSP[`�M\Y[OLY�PTWS`�[OH[�:[H[LZ�
T\Z[� YLJVNUPaL� HUK� WYV]PKL� MVY� [OL� KPɈLYLUJLZ� HUK�
ZWLJPÄJ� ULLKZ� VM� NYV\WZ� [OH[� NLULYHSS`� MHJL� WHY[PJ\SHY�
OLHS[O� JOHSSLUNLZ�� Z\JO� HZ� OPNOLY� TVY[HSP[`� YH[LZ� VY�
]\SULYHIPSP[`�[V�ZWLJPÄJ�KPZLHZLZ��

;OL� VISPNH[PVU� [V� LUZ\YL� UVU�� KPZJYPTPUH[PVU� YLX\PYLZ�
ZWLJPÄJ� OLHS[O� Z[HUKHYKZ� [V� IL� HWWSPLK� [V� WHY[PJ\SHY�
WVW\SH[PVU�NYV\WZ��Z\JO�HZ�^VTLU��JOPSKYLU�VY�WLYZVUZ�
^P[O� KPZHIPSP[PLZ�� 7VZP[P]L� TLHZ\YLZ� VM� WYV[LJ[PVU� HYL�
WHY[PJ\SHYS`� ULJLZZHY`� ^OLU� JLY[HPU� NYV\WZ� VM� WLYZVUZ�
OH]L� JVU[PU\V\ZS`� ILLU� KPZJYPTPUH[LK� HNHPUZ[� PU� [OL�
WYHJ[PJL�VM�:[H[LZ�WHY[PLZ�VY�I`�WYP]H[L�HJ[VYZ��

(SVUN� [OL� ZHTL� SPULZ�� [OL� *VTTP[[LL� VU� ,JVUVTPJ��
:VJPHS� HUK�*\S[\YHS�9PNO[Z�OHZ�THKL� P[� JSLHY� [OH[� [OLYL�
PZ�UV�Q\Z[PÄJH[PVU�MVY�[OL�SHJR�VM�WYV[LJ[PVU�VM�]\SULYHISL�
TLTILYZ� VM� ZVJPL[`� MYVT� OLHS[O�YLSH[LK� KPZJYPTPUH[PVU��
IL�P[�PU�SH^�VY�PU�MHJ[��/LUJL�L]LU�H[�[PTLZ�VM�LJVUVTPJ�
OHYKZOPW�� ]\SULYHISL� TLTILYZ� VM� ZVJPL[`� T\Z[� IL�
WYV[LJ[LK��MVY�PUZ[HUJL�[OYV\NO�[OL�HKVW[PVU�VM�YLSH[P]LS`�
SV^��JVZ[�[HYNL[LK�WYVNYHTTLZ���

7. Conclusion
(Z� NV]LYUTLU[Z� HUK� W\ISPJ� OLHS[O� VɉJPHSZ� NYHWWSL�
^P[O� ÄUKPUN� ZVS\[PVUZ� [V� [OL�/0=� LWPKLTPJ� HSS� V]LY� [OL�
^VYSK��O\THU�YPNO[Z�HJ[P]PZ[Z�OH]L�ILLU�HK]VJH[PUN� MVY�
ºH� O\THU� YPNO[Z�IHZLK� HWWYVHJO� [V� /0=»�� � � � º9LZWLJ[�
MVY�O\THU�YPNO[Z�PU�[OL�JVU[L_[�VM�/0=�SLHKZ�[V�THYRLKS`�
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IL[[LY�WYL]LU[PVU�HUK�[YLH[TLU[��9LZWLJ[�MVY�[OL�KPNUP[`�
HUK� WYP]HJ`� VM� PUKP]PK\HSZ� JHU� MHJPSP[H[L�TVYL� ZLUZP[P]L�
HUK�O\THUL�JHYL��:[PNTH[PaH[PVU�HUK�KPZJYPTPUH[PVU�OHZ�
H� ULNH[P]L� PTWHJ[� VU� IV[O� TLKPJHS� HUK� W\ISPJ� OLHS[O�
LɈVY[Z� [V� OLSW� JVTIH[� ;)� HUK� /0=� YLSH[LK� PSSULZZLZ��� 
7YL]LU[PVU�VM�O\THU�YPNO[Z�HI\ZLZ�HUK�HJJLZZ�[V�Q\Z[PJL�
HYL� JY\JPHS� [V�TP[PNH[PUN� Z[PNTH�HUK�KPZJYPTPUH[PVU� [OH[�
JVU[PU\L�[V�IL�H�JOHSSLUNL�PU�[OL�THUHNLTLU[�VM�/0=�HUK�
;)�PU�:V\[O�(MYPJH��

;OL� *VUZ[P[\[PVU�� [VNL[OLY� PU[LYUH[PVUHS� IVKPLZ�� OH]L�
OLSWLK� :V\[O� (MYPJH� [V� LZ[HISPZO� HU� LUHISPUN� SLNHS�
LU]PYVUTLU[� [OH[� WYV[LJ[Z� HUK� WYVTV[LZ� O\THU�

����13�/VSTLZ�º(�O\THU�YPNO[Z�IHZLK�HWWYVHJO�[V�/0=�OLHS[O�JHYL»�/0=�*SPUPJPHU�������������!���H[�W�����X\V[PUN�[OL�MPYZ[�KPYLJ[VY�VM�[OL�
.SVIHS�7YVNYHTTL�VU�(0+:�H[�[OL�>VYSK�/LHS[O�6YNHUPZH[PVU��1VUH[OHU�4�

YPNO[Z� HUK� NLUKLY� LX\HSP[ �̀� [O\Z� LUJV\YHNPUN� H� YPNO[Z�
IHZLK�HWWYVHJO�[V�OLHS[O� MVY�HSS�� PUJS\KPUN�[OL�RL`�HUK�
]\SULYHISL�WVW\SH[PVUZ�

7YV[LJ[P]L�SH^Z��WVSPJPLZ�HUK�WYHJ[PJLZ�PU�Z\WWVY[�VM�UVU�
KPZJYPTPUH[PVU�� LX\HSP[`� HUK� MYLLKVT� HYL� LUZOYPULK� PU�
V\Y�SLNHS�Z`Z[LT�HUK�SLNHS�YLTLKPLZ�HYL�YLHKPS`�H]HPSHISL�
MVY�]PVSH[PVUZ�HNHPUZ[�[OL�RL`�HUK�]\SULYHISL��[OLZL�SLNHS�
YLTLKPLZ� ZOHSS� IL� L_WSHPULK� PU� NYLH[LY� KL[HPS�� PU� [OL�
JOHW[LYZ�KLHSPUN�ZWLJPÄJHSS`�^P[O�[OL�RL`�HUK�]\SULYHISL�
WVW\SH[PVUZ��
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1. HIV Testing 
1.1. Principles Relating to HIV Testing 

and Counselling 
=VS\U[HY`� /\THU� 0TT\UVKLÄJPLUJ`� =PY\Z� �/0=�� [LZ[PUN�
HUK� JV\UZLSSPUN� OHZ� ILLU� PKLU[PÄLK� NSVIHSS`� HZ� H� RL`�
Z[YH[LN`� [V� HJOPL]PUN� H� ZPNUPÄJHU[� YLK\J[PVU� PU� [OL�
ZWYLHK�VM�/0=��;OYV\NO�]VS\U[HY`�[LZ[PUN�HUK�JV\UZLSSPUN��
JV\U[YPLZ� HPT� [V� LTWV^LY� PUKP]PK\HSZ� ^P[O� RUV^SLKNL�
HIV\[�[OLPY�/0=�Z[H[\Z��HUK�[OYV\NO�[OPZ�RUV^SLKNL��OVWL�
[V� LUNLUKLY� H� J\S[\YL� VM� YLZWVUZPISL� ZL_\HS� ILOH]PV\Y�
NLULYHSS`�HUK�[V�LUJV\YHNL�LHYS`�HJJLZZ�[V�[YLH[TLU[�PU�
WHY[PJ\SHY�1 

(�WHYHSSLS�VIQLJ[P]L�VM�ºV^U�Z[H[\Z�H^HYLULZZ»�PZ�H�IL[[LY�
\UKLYZ[HUKPUN�VM�PZZ\LZ�YLSH[LK�[V�/0=�HUK�;)��PUJS\KPUN�
[OL�\UK\L�KPZJYPTPUH[PVU��Z[PNTH�HUK�ZJV\YNL�HZZVJPH[LK�
^P[O�/0=�HUK�;\ILYJ\SVZPZ��;)���(UV[OLY�VIQLJ[P]L�VM�[OPZ�
PZ�[OL�WVZP[P]L�JVU[YPI\[PVU�[OH[�LHJO�PUKP]PK\HS�JHU�THRL�
PU� [OL� ÄNO[� HNHPUZ[� [OL� LWPKLTPJ� [OYV\NO� RUV^SLKNL��
OLHS[O`�SPMLZ[`SL�KLJPZPVUZ�HUK�NLULYHS�YLZWLJ[�MVY�V[OLYZ�� 

>P[O� [OPZ� MVJ\Z� VU� ºV^U�Z[H[\Z� H^HYLULZZ»� JVTLZ�
HU� PUJYLHZLK� ULLK� [V� MVZ[LY� NLULYHS� JVTT\UHS� [Y\Z[�
YLNHYKPUN�[OL�WYV[LJ[PVU�VM�PUKP]PK\HSZ»�YPNO[Z�YLSH[PUN�[V�
[OLPY�/0=�VY�;)�Z[H[\Z��:WLJPÄJHSS �̀�P[�PZ�PTWVY[HU[�[OH[�HSS�
WLYZVUZ��^OL[OLY�PU�[OLPY�WYP]H[L�VY�WYVMLZZPVUHS�JHWHJP[`��
\UKLYZ[HUK�[OL�WYV[LJ[PVU�[OH[�[OL�SH^�HɈVYKZ�[OLT��[OL�
PUMVYTH[PVU� YLNHYKPUN� [OLPY� /0=� Z[H[\Z� HUK� YLSH[LK� [LZ[�
YLZ\S[Z��[VNL[OLY�^P[O�[OL�SLNHS�YLTLKPLZ�H]HPSHISL�^OLU�
[OLPY�SLNHS�YPNO[Z�HYL�\USH^M\SS`�PUMYPUNLK�

;OL� 1VPU[� <UP[LK� 5H[PVUZ� 7YVNYHTTL� VU� /0=�(0+:�
�<5(0+:�� HUK� [OL� >VYSK� /LHS[O� 6YNHUPZH[PVU� �>/6��

��� *VTTVU^LHS[O�9LNPVUHS�/LHS[O�*VTT\UP[`�:LJYL[HYPH[��������/0=�(0+:�]VS\U[HY`�JV\UZLSSPUN�HUK�[LZ[PUN!�YL]PL^�VM�WVSPJPLZ��
WYVNYHTTLZ�HUK�N\PKLSPULZ�PU�LHZ[��JLU[YHS�HUK�ZV\[OLYU�(MYPJH��(Y\ZOH��;HUaHUPH��(Y\ZOH!�*9/*:�HJJLZZLK�MYVT�O[[WZ!��^^^�^OV�
PU[�OP]�[VWPJZ�]J[�[VVSRP[�JVTWVULU[Z�WVSPJ`�YL]PL^FVMFWVSPJPLZFWYVNYHTTLZFHUKFN\PKLSPULZ�WKM�VU����6J[VILY������

��� (]LY[!�/0=�
�(PKZ�PU�:V\[O�(MYPJH»�HJJLZZLK�MYVT��O[[WZ!��^^^�H]LY[�VYN�WYVMLZZPVUHSZ�OP]�HYV\UK�^VYSK�Z\I�ZHOHYHU�HMYPJH�ZV\[O�
HMYPJH�VU�� �1\UL������

��� :LL�º<5(0+:�>/6�WVSPJ`�Z[H[LTLU[�VU�/0=�[LZ[PUN»��1\UL�������HJJLZZLK�MYVT��H[�O[[W!��KH[H�\UHPKZ�VYN�\UH�KVJZ�OP][LZ[PUNWVSPJ`F
LU�WKM"�.\PKLSPULZ�MVY�.VVK�7YHJ[PJL�PU�[OL�/LHS[O�*HYL�7YVMLZZPVUZ��)VVRSL[���"�º:[H[LTLU[�VU�/0=�[LZ[PUN�HUK�JV\UZLSSPUN!�>/6��
<5(0+:�YL�HMMPYT�VWWVZP[PVU�[V�THUKH[VY`�/0=�[LZ[PUN»�����5V]LTILY�������H]HPSHISL�H[�O[[W!��^^^�^OV�PU[�OP]�L]LU[Z������^VYSKF
HPKZFKH`�OP]F[LZ[PUNFJV\UZLSSPUN�LU�

��� 0IPK�

��� :LL�.\PKLSPULZ�MVY�.VVK�7YHJ[PJL�PU�[OL�/LHS[O�*HYL�7YVMLZZPVUZ��)VVRSL[����H[�WHYH����

��� :LL�HSZV�[OL�+LWHY[TLU[�VM�/LHS[O»Z�/0=�*V\UZLSSPUN�HUK�;LZ[PUN��/*;��7VSPJ`�.\PKLSPULZ�H[�Z������H]HPSHISL�H[�O[[W!��ZHUHJ�VYN�aH�
YLZV\YJLZ�JH[F]PL^���YLZV\YJLZ�

�� 7VZ[LYZ�\ZLK�[V�PUMVYT�WH[PLU[Z�HIV\[�/0=�[LZ[PUN�T\Z[�IL�Z\WWSLTLU[LK�I`�VYHS�WYL�[LZ[PUN�JV\UZLSSPUN�I`�[OL�/*7�

7VSPJ`�:[H[LTLU[�VU�/0=�;LZ[PUN�HK]VJH[LZ�MVY�[OL�º��*Z»�
[V�IL�[OL�\UKLYWPUUPUN�WYPUJPWSLZ�MVY�[OL�JVUK\J[�VM�/0=�
HUK�;)�[LZ[PUN���:\JO�[LZ[PUN�T\Z[�IL!

%� Confidential"
%� (JJVTWHUPLK�I`�Counselling"�HUK
%� *VUK\J[LK�^P[O�PUMVYTLK�Consent�VUS �̀

(�TVYL� YLJLU[� QVPU[�Z[H[LTLU[� PZZ\LK�I`� [OL�>/6�HUK�
<5(0+:�� HK]VJH[LZ� Ä]L� RL`� JVTWVULU[� �º�� *Z»�� [OH[�
T\Z[� IL� YLZWLJ[LK� HUK� HKOLYLK� [V� I`� HSS� /0=� HUK� ;)�
[LZ[PUN�HUK�JV\UZLSSPUN�ZLY]PJLZ!�

%� *VUZLU["
%� *VUMPKLU[PHSP[`"
%� *V\UZLSSPUN"
%� *VYYLJ[�[LZ[�YLZ\S[Z"�HUK
%� *VUULJ[PVU�SPURHNL�[V�WYL]LU[PVU��JHYL�HUK�

[YLH[TLU[��

1.2. Informed Consent in HIV Testing
0UMVYTLK�JVUZLU[��JHU�IL�KLZJYPILK�HZ�JVUZLU[�IHZLK�
VU!

%� WYL�[LZ[�JV\UZLSSPUN�JV]LYPUN�[OL�W\YWVZL�VM�[OL�
SHIVYH[VY`�[LZ[��[OL�HK]HU[HNLZ�VY�KPZHK]HU[HNLZ�VM�
[LZ[PUN�MVY�[OL�WH[PLU[�PU�X\LZ[PVU��[OL�PUMS\LUJL�[OL�
[LZ[�^PSS�OH]L�VU�[OL�WH[PLU[»Z�[YLH[TLU[��[OL�YLHZVU�
^O`�[OL�OLHS[OJHYL�WYVMLZZPVUHS��/*7��^HU[Z�[OL�
PUMVYTH[PVU�HUK�OV^�[OL�WH[PLU[»Z�TLKPJHS�WYV[VJVS�
^PSS�VY�TH`�IL�HS[LYLK�I`�[OL�PUMVYTH[PVU�

%� JVTT\UPJH[PVUZ�^P[O�HU�/*7�JVUK\J[LK�PU�H�
SHUN\HNL�LHZPS`�\UKLYZ[VVK�I`�[OL�WH[PLU[� 

%� [OL�WH[PLU[»Z�JSLHY�HUK�WYVWLY�\UKLYZ[HUKPUN�VM�[OL�
PUMVYTH[PVU�WYV]PKLK��
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1.2.1. Pre-test and Post-test Counselling 
*V]LY�ZVTL�VM�[OL�-VSSV^PUN�0ZZ\LZ!� 

1.2.1.1. Pre-test Counselling
%� ;OL�YLHZVUZ�H�WH[PLU[�KLJPKLK�[V�JVTL�MVY�

JV\UZLSSPUN
%� +LMPUPUN�JV\UZLSSPUN�HUK�P[Z�YVSL�
%� ;OL�WH[PLU[Z�WLYZVUHS�OPZ[VY`�
%� (U`�OLHS[O�WYVISLTZ
%� ;OL�YPZR�VM�ILPUN�/0=�PUMLJ[LK�
%� 2UV^SLKNL�HIV\[�/0=�(0+:
%� 7YV]PKL�0UMVYTH[PVU�HIV\[�/0=�(0+:��PUJS\KPUN�[OL�

[LZ[�WYVJLK\YL�HUK�PUMVYTH[PVU�HIV\[�^OH[�7LVWSL�
3P]PUN�^P[O�/0=��73/0=��JHU�KV�[V�THRL�Z\YL�[OH[�
[OL`�Z[H`�HZ�OLHS[O`�HZ�WVZZPISL�MVY�HZ�SVUN�HZ�
WVZZPISL

%� >OH[�HS[LYUH[P]LZ�[OLYL�HYL�MVY�ZVS]PUN��WYVISLTZ�
HZZVJPH[LK�^P[O�ILPUN�/0=�WVZP[P]L

%� (U`�PZZ\LZ�[OL�WH[PLU[�^HU[�[V�KPZJ\ZZ�ILMVYL�[OL�
[LZ[��

%� >OH[�PTWHJ[�`V\�[OPUR�H�WVZP[P]L��PUKL[LYTPUH[L�VY�
ULNH[P]L�YLZ\S[�VY�ULNH[P]L�YLZ\S[�^V\SK�OH]L�VU�[OL�
WH[PLU[»Z�SPML�HUK�OV^�[OL�WH[PLU[�[OPUR�[OL`�^V\SK�
YLHJ[�[V�YLJLP]PUN�[OLT�

%� ;OL�HK]HU[HNLZ�HUK�KPZHK]HU[HNLZ�VM�OH]PUN�[OL�
[LZ[

%� ;OL�WH[PLU[Z�Z\WWVY[�Z`Z[LT�PUJS\KPUN�[OL�WLYZVU�
^OV�[OL�WH[PLU[�PZ�SPRLS`�[V�KPZJSVZL�[V�PM�[LZ[LK�/0=�
WVZP[P]L

1.2.1.2. Post-test Counselling
%� *V\UZLSSVY�^PSS�WYV]PKL�[LZ[�YLZ\S[�MHJL�[V�MHJL��/0=�

[LZ[�YLZ\S[Z�HYL�UL]LY�ZOHYLK�[LSLWOVUPJHSS �̀�
%� 3L[�[OL�WH[PLU[�L_WYLZZ�[OLPY��MLLSPUNZ�HIV\[�ILPUN�

/0=�WVZP[P]L�VY�ULNH[P]L
%� +PZJ\ZZ�WYL]LU[H[P]L�TLHZ\YL�PM�[LZ[�PZ�/0=�ULNH[P]L

��� /0=�;LZ[PUN�HUK�*V\UZLSPUN�HJJLZZLK�MYVT�O[[W!��^^^�RaUOLHS[O�NV]�aH�HY[�O[T�VU�� �1\UL������

 �� .�2LRLZP�º/0=�[LZ[PUN��JVUMPKLU[PHSP[`�HUK�PUMVYTLK�JVUZLU[»�PU�(�=\RL`H�4V[ZLWL�º/0=�HUK�[OL�3H^�PU�:V\[O�(MYPJH!�(�7YHJ[P[PVULY»Z�
.\PKL��������H[���

����:LJ[PVU����VM�;OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH�VM��  ��

���� �5H[PVUHS�/LHS[O�(J[����VM�������Z���Z\I�Z�����:\IQLJ[�[V�ZLJ[PVU����H�OLHS[O�ZLY]PJL�TH`�UV[�IL�WYV]PKLK�[V�H�\ZLY�^P[OV\[�[OL�\ZLY»Z�
PUMVYTLK�JVUZLU[��\USLZZ�
�H�� ;OL�\ZLY�PZ�\UHISL�[V�NP]L�PUMVYTLK�JVUZLU[�HUK�Z\JO�JVUZLU[�PZ�NP]LU�I`�H����WLYZVU��

�P��THUKH[LK�I`�[OL�\ZLY�PU�^YP[PUN�[V�NYHU[�JVUZLU[�VU�OPZ�VY�OLY�ILOHSM�VY"
�PP��H\[OVYPZLK�[V�NP]L�Z\JO�JVUZLU[�PU�[LYTZ�VM�HU`�SH^�VY�JV\Y[�VYKLY»�

����:LL�HSZV�[OL�+LWHY[TLU[�VM�/LHS[O»Z�/0=�*V\UZLSSPUN�HUK�;LZ[PUN��/*;��7VSPJ`�.\PKLSPULZ�H[�Z������H]HPSHISL�H[�O[[W!��ZHUHJ�VYN�aH�
YLZV\YJLZ�JH[F]PL^���YLZV\YJLZ��H[�Z�����

����0IPK��H[�WHYH��������

��� .\PKLSPULZ�MVY�.VVK�7YHJ[PJL�PU�[OL�/LHS[O�*HYL�7YVMLZZPVUZ��)VVRSL[����H[�WHYH�����YLHK�^P[O�WHYH�����

%� 7YV]PKL�PUMVYTH[PVU�VU�V[OLY�YLZV\YJLZ�H]HPSHISL�PM�
[OL�WH[PLU[�[LZ[�WVZP[P]L

%� 9L]PZP[�PZZ\LZ�YHPZLK�K\YPUN�[OL�WYL�[LZ[�JV\UZLSSPUN�
ZLZZPVU��PUJS\KPUN�HU`�WSHUZ�[OL�WH[PLU[�OHZ�THKL��

%� +PZJ\ZZ�HU`�PTTLKPH[L�WYVISLTZ�HUK�OLSW�[OL�
WH[PLU[�KLJPKL�VU�H�WSHU�VM�HJ[PVUZ

%� (UZ^LY�HU`�X\LZ[PVUZ�[OH[�[OL�WH[PLU[�TH`�OH]L�HUK�
WYV]PKL�\ZLM\S�PUMVYTH[PVU

%� +PZJ\ZZ�WVZP[P]L�SP]PUN�^P[O�/0=

;OL�JVTT\UPJH[PVUZ�^P[O�H�OLHS[OJHYL�WYVMLZZPVUHS�T\Z[�
IL� JVUK\J[LK� PU� H� SHUN\HNL� LHZPS`� \UKLYZ[VVK� I`� [OL�
WH[PLU[� HUK� [OL� WH[PLU[� T\Z[� OH]L� H� JSLHY� HUK� WYVWLY�
\UKLYZ[HUKPUN�VM�[OL�PUMVYTH[PVU�WYV]PKLK»� 

:LJ[PVU� ��� VM� [OL� :V\[O� (MYPJHU� *VUZ[P[\[PVU� WYV]PKLZ�
[OH[�� “Everyone has the right to freedom and security 
of the person”� ^OPJO� PUJS\KLZ�� [OL� YPNO[� [V� UV[� [V� IL�
Z\IQLJ[LK� [V�TLKPJHS� VY� ZJPLU[PÄJ� L_WLYPTLU[Z� ^P[OV\[�
PUMVYTLK�JVUZLU[��� 

;OL�YH[PVUHSL�VM� [OLZL�ZLJ[PVUZ�HYL� MV\UK� PU�*OHW[LY��!�
:LJ[PVU� ��� �� HUK� �� VM� [OL�5H[PVUHS�/LHS[O�(J[� �5/(��11 
^OPJO� WYV]PKLZ� MVY� [OL� [`WL� VM� PUMVYTH[PVU� [OH[� T\Z[�
IL� KPZJ\ZZLK� ^P[O� [OL� WH[PLU[�� 5V� OLHS[O� ZLY]PJL� TH`�
IL� WYV]PKLK� [V� [OL� WH[PLU[� \USLZZ� PUMVYTLK� JVUZLU[� PZ�
VI[HPULK�HUK�[OH[�[OL�WH[PLU[�OHZ�[OL�YPNO[�[V�WHY[PJPWH[L�
PU�HU`�KLJPZPVU� YLNHYKPUN�OPZ�VY�OLY�IVK �̀� YLZWLJ[P]LS �̀�
:LJ[PVU���VM�[OL�5/(�ZWLJPÄJHSS`�Z[H[LZ�[OH[�H�OLHS[OJHYL�
WYVMLZZPVUHS�T\Z[� [HRL�HSS� YLHZVUHISL�Z[LWZ� [V�VI[HPU�H�
WH[PLU[»Z�PUMVYTLK�JVUZLU[�

*VUZLU[�ZOV\SK�IL�NP]LU�MYLLS`�HUK�]VS\U[HYPS`�¶� P[�TH`�
UV[�IL�VI[HPULK�[OYV\NO�MLHY��JVLYJPVU��[OYLH[Z��MYH\K�VY�
V[OLY�\UK\L�PUÅ\LUJL����;OL�WH[PLU[�NP]PUN�JVUZLU[�T\Z[�
HSZV�OH]L�[OL�JHWHJP[`�[V�KV�ZV����(SS�WLYZVUZ�OH]L�[OL�
YPNO[� [V� YLM\ZL� [LZ[PUN� I\[� UV� WLYZVU� TH`� IL� YLM\ZLK�
[YLH[TLU[�VU�[OL�IHZPZ�VM�OPZ�VY�OLY�YLM\ZHS��� 
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;OLYLMVYL�� ILMVYL� /LHS[OJHYL� 7YVMLZZPVUHSZ� JHU�
HKTPUPZ[LY�HU�/0=�HUK�;)�[LZ[��[OL`�T\Z[�LUZ\YL�[OH[�[OL�
WH[PLU[�OHZ�NP]LU�OPZ�VY�OLY�PUMVYTLK�JVUZLU[��� 

;OL�KVJ[YPUL�VM�PUMVYTLK�JVUZLU[�̂ HZ�PU[YVK\JLK�PU�:V\[O�
(MYPJH�PU��  ��PU�Castell v de Greef���^OLYL�H�WH[PLU[�Z\LK�
OLY�WSHZ[PJ� Z\YNLVU�HM[LY� OLY�KV\ISL�THZ[LJ[VT �̀� � ;OL�
:\WYLTL�*V\Y[�VM�(WWLHS�ºHKVW[LK�H�Z\IQLJ[P]L��WH[PLU[�
JLU[LYLK�[LZ[�MVY�PUMVYTLK�JVUZLU[»����5V[HIS �̀�[OL�º*V\Y[�
MV\UK�[OH[�PUMVYTLK�JVUZLU[�YLX\PYLZ�H�WH[PLU[�[V!

%� �2UV^�[OL�UH[\YL�HUK�L_[LU[�VM�[OL�YPZR�VY�OHYT�[OH[�
HJJVTWHUPLZ�H�WYVJLK\YL"

%� <UKLYZ[HUK�[OL�UH[\YL�HUK�L_[LU[�VM�[OL�YPZR�VY�OHYT"�
%� (NYLL�PU�KL[HPS�[V�[OL�WYVJLK\YL�\UKLY�KPZJ\ZZPVU"�

HUK�
%� (NYLL�PU�KL[HPS�[V�HSS�WHY[Z�VM�[OL�YPZR�VY�WVZZPISL�

OHYT»�

;OL� WYPUJPWSLZ� LZ[HISPZOLK� PU� [OPZ� JHZL�^P[O� YLNHYKZ� [V�
PUMVYTLK�JVUZLU[�̂ LYL�PTWVY[HU[�HZ�[OL`�̂ LYL�PU�SPUL�̂ P[O�
[OL�YPNO[Z�VM�ZLSM�KL[LYTPUH[PVU�HUK�PUKP]PK\HS�H\[VUVT`�
HɈVYKLK�[V�L]LY`VUL�PU�:V\[O�(MYPJH��;OL�JV\Y[�OLSK�[OH[�
H�OLHS[OJHYL�WYV]PKLY�T\Z[�ZOHYL�HSS�PUMVYTH[PVU�HUK�YPZR�
HIV\[�H�WYVJLK\YL�[OH[�H�WH[PLU[�^V\SK�ULLK�[V�RUV �̂�� 

1.3. HIV Testing for Children 
;OL�*OPSKYLU»Z�(J[�HSSV^Z�MVY�JOPSKYLU�V]LY�[OL�HNL�VM����
[V�JVUZLU[�PUKLWLUKLU[S`�[V�/0=�[LZ[PUN�PM�[OL`�OH]L�[OL�
ULJLZZHY`�JHWHJP[ �̀�/V^L]LY��P[�PZ�PTWLYH[P]L�[OH[�[OL�/0=�
[LZ[�PZ�HS^H`Z�PU�[OL�ILZ[�PU[LYLZ[Z�VM�[OL�JOPSK��HSVUN�^P[O�
[OL�YLX\PZP[L�JVUZLU[�NP]LU�V[OLY^PZL�Z\JO�[LZ[PUN�TH`�
UV[�[HRL�WSHJL��   

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�:\I�¶�*OHW[LY������

����0IPK��H[�WHYH������

�����  ������(SS�:(�����*��

���� :V\[O�(MYPJHU�3P[PNH[PVU�*LU[YL!�¸7YV[LJ[PUN�9PNO[Z!�3P[PNH[PUN�*HZLZ�VM�/0=�;LZ[PUN�HUK�*VUMPKLU[PHSP[`�VM�:[H[\Z¹������H[����

����6W�JP[�UV[L�����H[�WHYH����

� ��*OPSKYLU»Z�(J[����VM�� ����Z�� �Z\I�Z�����(�JOPSK�TH`�JVUZLU[�[V�OPZ�VY�OLY�V^U�TLKPJHS�[YLH[TLU[�VY�[OL�TLKPJHS�[YLH[TLU[�VM�OPZ�VY�OLY�
JOPSK�PM��
�H�� ;OL�JOPSK�PZ�V]LY����`LHYZ"�HUK�
�I�� ;OL�JOPSK�PZ�VM�Z\MMPJPLU[�TH[\YP[`�HUK�OHZ�[OL�TLU[HS�JHWHJP[`�[V�\UKLYZ[HUK�[OL�ILULMP[Z��YPZRZ��ZVJPHS�HUK�V[OLY�PTWSPJH[PVUZ�VM�[OL�

[YLH[TLU[��

�����,TWSV`TLU[�,X\P[`�(J[����VM��  ��

���� �6W�JP[�UV[L� ��

��� +LWHY[TLU[�VM�4PULYHSZ�HUK�,ULYN`!�¸.\PKHUJL�UV[L�MVY�VJJ\WH[PVUHS�TLKPJHS�WYHJ[P[PVULYZ��[\ILYJ\SVZPZ�JVU[YVS�WYVNYHTTLZ¹������H[���

��� 0IPK�

�����>VYSK�/LHS[O�6YNHUPZH[PVU�¸7YPUJPWSLZ�HUK�9LJVTTLUKH[PVUZ�MVY�[OL�:`Z[LTH[PJ�ZJYLLUPUN�MVY�HJ[P]L�[\ILYJ\SVZPZ¹������H[����

1.4. HIV Testing in Employment 
;OL� ,TWSV`TLU[� ,X\P[`� (J[��� KVLZ� UV[� WLYTP[� [OL�
[LZ[PUN� VM� LTWSV`LLZ� MVY� [OL� W\YWVZL� VM� HZJLY[HPUPUN�
[OLPY� /0=� Z[H[\Z� \USLZZ� [OL� 3HIV\Y� *V\Y[� KLJPKLZ� [OH[�
Z\JO� [LZ[PUN� PZ� ºQ\Z[PÄHISL� PU� [LYTZ� VM� ZLJ[PVU� ��� ���� VM�
the Act’��‘However, anonymous or voluntary HIV testing is 
permitted without the need for an order from the Labour 
Court»��� 

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�*OHW[LY���

2. TB Screening
2.1. Principles Relating to Active TB 

Screening
+PHNUVZPZ��VM�WH[PLU[Z�^OV�OH]L�JVU[YHJ[LK�;)�[OH[�HYL�
KLSH`LK�VY�TPZZLK�PU�HKKP[PVU�[V�H�SHJR�VM�HJJLZZ�[V�OPNO�
X\HSP[`�JHYL�ºLZWLJPHSS`�^OLYL�WVW\SH[PVU�KLUZP[`�PZ�OPNO�
HUK�SP]PUN�JVUKP[PVUZ�HYL�WVVY»��JHU�SLHK�[V�H�SVUNLY�JOHUJL�
VM�PUMLJ[PV\ZULZZ��[YHUZTPZZPVU�HUK�[O\Z��H�OPNOLY�YPZR�VM�
KLH[O�HUK�Z\ɈLYPUN�HZ�H�YLZ\S[�VM�[OL�KPZLHZL��º(�WLYZVU�
^OV�PZ�HJ[P]LS`�PSS�^P[O�[OL�KPZLHZL�PZ�HISL�[V�[YHUZTP[�[OL�
KPZLHZL��ILJH\ZL�IHJ[LYPH�JHU�IL�L_WLSSLK�MYVT�[OL�IVK`�
K\YPUN�ZULLaPUN��JV\NOPUN��VY�ZWP[[PUN����;OL�IHJ[LYP\T�PZ�
]\SULYHISL�[V�Z\USPNO[�HUK�MYLZO�HPY��I\[�PM�P[�PZ�L_WLSSLK�PU�H�
JSVZLK�LU]PYVUTLU[��MVY�L_HTWSL��I`�ZVTLVUL�JV\NOPUN�
PU�H�WVVYS`�]LU[PSH[LK�YVVT��P[�JHU�KYPM[�HYV\UK�MVY�OV\YZ���  
/LUJL��[OL�ULLK�HYPZLZ�[V�PUJYLHZL�OPNO�X\HSP[`�KPHNUVZPZ�
VM�;)�PU�ZL]LYHS�^H`Z�PUJS\KPUN�ZJYLLUPUN�^OPJO�OHZ�[O\Z�
MHY��ºNYLH[S`�JVU[YPI\[LK�[V�[OL�KLJSPUPUN�YH[L�VM�[OL�NSVIHS�
WYL]HSLUJL�VM�;)»��� 
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(JJVYKPUN�[V�[OL�WYPUJPWSLZ�HUK�YLJVTTLUKH[PVUZ�VM�[OL�
>/6��º:`Z[LTH[PJ�ZJYLLUPUN�MVY�HJ[P]L�;)�PZ�KLÄULK�HZ�
[OL� Z`Z[LTH[PJ� PKLU[PÄJH[PVU� VM� WLVWSL� ^P[O� Z\ZWLJ[LK�
HJ[P]L�;)��PU�H�WYLKL[LYTPULK�[HYNL[�NYV\W��\ZPUN�[LZ[Z��
L_HTPUH[PVUZ� VY� V[OLY� WYVJLK\YLZ� [OH[� JHU� IL� HWWSPLK�
YHWPKS`»���� ;OLZL� [LZ[Z� T\Z[� IL� HISL� [V� Z\JJLZZM\SS`�
KL[LYTPUL�̂ OV�PZ�TVZ[�SPRLS`�[V�OH]L�HJ[P]L�;)��;OL�Z[H[\Z�
VM� H� WLYZVU�T\Z[� IL� LZ[HISPZOLK� I`� ZL]LYHS� [LZ[Z� HUK�
HZZLZZTLU[Z� [V� LUZ\YL� OPNO� HJJ\YHJ`� PU� [OL� KPHNUVZPZ�
VM�;)�WH[PLU[Z���

;OL�RL`�WYPUJPWSLZ�VM� Z`Z[LTH[PJ�;)�ZJYLLUPUN� PUJS\KL��
ºOPNO�X\HSP[`�;)�KPHNUVZPZ��[YLH[TLU[��JHYL��THUHNLTLU[�
HUK� Z\WWVY[� MVY� WH[PLU[Z»� WYPVY� [V� ZJYLLUPUN� HZ�^LSS� HZ�
H�TLHUZ� [V� PUJYLHZL�Z\WWVY[����6UJL� [OL� YLZ\S[Z�VM� [OL�
ZJYLLUPUN�OH]L�ILLU�KPZJSVZLK�� [OLYL� PZ�H�NYLH[LY�ULLK�
MVY�;)�[YLH[TLU[�HUK�Z\WWVY[���:PTPSHY�[V�/0=�[LZ[PUN��;)�
ZJYLLUPUN�T\Z[�HKOLYL�[V�L[OPJHS�Z[HUKHYKZ�MVY�ZJYLLUPUN�
HUK� [V�VIZLY]L�O\THU� YPNO[Z�^OPJO�HPT� PZ� [V�TPUPTPaL�
º[OL�YPZR�VM�KPZJVTMVY[��WHPU��Z[PNTH�HUK�KPZJYPTPUH[PVU���

>OLU�ZJYLLUPUN�JOPSKYLU�\UKLY�[OL�HNL�VM����HUK�JOPSKYLU�
SP]PUN�^P[O�/0=�VY�[OPU�JVU[HJ[�^P[O�ZVTLVUL�^OV�OHZ�;)��
[OL`�OH]L�[V�\UKLYNV�Z`TW[VT�IHZLK�ZJYLLUPUN��HUK�PM�
HU`� VM� [OL� YLSL]HU[� Z`TW[VTZ� HYL� MV\UK�� [OL`� OH]L� [V�
IL� PU]LZ[PNH[LK� MVY�;)�� � 0U�HKKP[PVU��JOLZ[� YHKPVNYHWO`�
TH`�IL�HKKLK�[V�[OL�PUP[PHS�ZJYLLUPUN����;O\Z��[OL�WYPTHY`�
VIQLJ[P]L�VM� Z`Z[LTH[PJ� ZJYLLUPUN� PZ� [V�KL[LJ[�;)�LHYS`�
PU� VYKLY� [V� YLK\JL� YPZR� VM� [YHUZTPZZPVU�� ;OL� ZLJVUKHY`�
VIQLJ[P]L�PZ�[V�Y\SL�V\[�[OL�WYLZLUJL�VM�HJ[P]L�KPZLHZL�PU�
WLYZVUZ�^OPSL�HSZV�PKLU[PM`PUN�WLVWSL�^OV�HYL�H[�H�OPNO�
YPZR�VM�KL]LSVWPUN�[OL�KPZLHZL�PU�M\[\YL��� 

�����0IPK�H[���

����0IPK�H[���

���� 0IPK�H[� �

����0IPK�H[� �

� ��0IPK�H[����

����0IPK�H[����

���� 0IPK�H[�� 

���� >VYSK�/LHS[O�6YNHUPZH[PVU�¸:`Z[LTH[PJ�ZJYLLUPUN�MVY�HJ[P]L�[\ILYJ\SVZPZ�7YPUJPWSLZ�HUK�YLJVTTLUKH[PVUZ¹�HJJLZZLK�MYVT�O[[WZ!��HWWZ�̂ OV�PU[�PYPZ�
IP[Z[YLHT�OHUKSL��������� ��� �� ���������FLUN�WKM"QZLZZPVUPK$��(���*�(-)����--�-,� , -�)����)&ZLX\LUJL$��VU����(WYPS������

����*HYS�L[�HS�¸;OL�YVSL�VM�PUMVYTLK�JVUZLU[�PU�[\ILYJ\SVZPZ�[LZ[PUN�HUK�ZJYLLUPUN�,\YVWLHU�9LZWPYH[VY`�1V\YUHS������� !��������� "�
]VS\TL�� �H[������

����(�5PLUHILY�HUK�2�5�)HPSL`�º;OL�YPNO[�[V�WO`ZPJHS�PU[LNYP[`�HUK�PUMVYTLK�YLM\ZHS!�1\Z[�OV^�MHY�KVLZ�H�WH[PLU[»Z�YPNO[�[V�YLM\ZL�TLKPJHS�
[YLH[TLU[�NV&»�:V\[O�(MYPJHU�1V\YUHS�VM�)PVL[OPJZ�HUK�3H^�=VS\TL� �5V������������

����6W�JP[�UV[L����

����0IPK�

2.2. Informed Consent in TB Screening 
3PRL� /0=�� LHYS`� KL[LJ[PVU� VM� ;)� PZ� LZZLU[PHS� [V� M\Y[OLY�
PTWYV]L�OLHS[O�V\[JVTLZ� MVY�7>;)��HUK� [V� YLK\JL�;)�
[YHUZTPZZPVU� TVYL� LɈLJ[P]LS �̀� ;OL� >/6� PU[YVK\JLK�
Z`Z[LTH[PJ� ZJYLLUPUN� PU� OPNO� YPZR� NYV\WZ� HZ� H�WVZZPISL�
JVTWSLTLU[� [V� LɈVY[Z� [V� PTWYV]L� [OL� WH[PLU[�PUP[PH[LK�
WH[O^H`� [V� ;)� KPHNUVZPZ���� HUK� LUKVYZLK� [OL� \ZL�
VM� H� UL^�+5(�IHZLK� [LZ[� MVY� ;)�� � ;OL�.LUL�?WLY[� ;)�
:JYLLUPUN� THJOPUL� PZ� L_WLJ[LK� [V� YL]VS\[PVUPZL� [OL�
JHYL� VM� ;)�� LZWLJPHSS`�T\S[PKY\N�YLZPZ[HU[� �4+9��;)�I`�
WYV]PKPUN�HJJ\YH[L�KPHNUVZLZ�PU�SLZZ�[OHU�[^V�OV\YZ��;OL�
X\LZ[PVU� HYPZLZ� HZ� [V�^OL[OLY� PUMVYTLK� JVUZLU[� [V� ;)�
[LZ[PUN�HUK�ZJYLLUPUN�I`�OLHS[O�WYVMLZZPVUHS�PZ�YLX\PYLK��� 

0U� [OL� :V\[O� (MYPJHU� *VUZ[P[\[PVU�� PUMVYTLK� JVUZLU[� PZ�
NYV\UKLK�PU�[OL�WYPUJPWSL�VM�IVKPS`� PU[LNYP[`�HUK�HJJLZZ�
[V�PUMVYTH[PVU����;OLYLMVYL��HS[OV\NO�P[�OHZ�ILLU�HYN\LK�
[OH[�º;)�PZ�KPɈLYLU[�MYVT�ZP[\H[PVUZ�Z\JO�HZ�YV\[PUL�ISVVK�
HUHS`ZPZ�� ^OLYL� [LZ[PUN� JHU� SLNP[PTH[LS`� IL� WLYMVYTLK�
^P[OV\[�L]LU�UV[PM`PUN�[OL�WH[PLU[��¯�ºPUKP]PK\HSZ�ZOV\SK�
IL�UV[PÄLK�[OH[�[OL�[LZ[�̂ PSS�IL�WLYMVYTLK�HUK�NP]LU�IHZPJ�
PUMVYTH[PVU�»���;OL�>/6�OHZ�HSZV�LTWOHZPZLK� [OH[� º;)�
ZJYLLUPUN�ZOV\SK�MVSSV^�LZ[HISPZOLK�L[OPJHS�WYPUJPWSLZ�MVY�
ZJYLLUPUN�MVY�PUMLJ[PV\Z�KPZLHZLZ��VIZLY]L�O\THU�YPNO[Z��
HUK�IL�KLZPNULK�[V�TPUPTPaL�[OL�YPZR�VM�KPZJVTMVY[��WHPU��
Z[PNTH�HUK�KPZJYPTPUH[PVU�»�� 
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2.3. TB Screening in Employment 
:LJ[PVU���������I��VM�[OL�7\ISPJ�:LY]PJL�(J[���̂ OPJO�WYV]PKLZ�
MVY� [OL� HKTPUPZ[YH[PVU� VM� [OL� W\ISPJ� ZLY]PJL� ZLJ[VY� ;)�
ZJYLLUPUN��Z[H[LZ� [OH[� [OL�OLHK�VM�KLWHY[TLU[�^PSS� [HRL�
HSS�Z[LWZ�[V�LUZ\YL�HUK�HJJVTTVKH[L�;)�ZJYLLUPUN�HUK�
Z\WWVY[� VM� HKLX\H[L� [YLH[TLU[� MVY� HSS� LTWSV`LLZ�� ;OPZ�
THUKH[L�PZ�HSZV�WYV]PKLK�MVY�PU�[OL�:V\[O�(MYPJHU�7VSPJL�
:LY]PJL� (J[� ��� VM� �  ���� ^OPJO� YLX\PYLZ� [OL� UH[PVUHS�
JVTTPZZPVULY�[V�LUZ\YL�HUK�HJJVTTVKH[L�;)�ZJYLLUPUN�
HUK�Z\WWVY[�� �;OL�+LWHY[TLU[�VM�4PULYHS�9LZV\YJLZ�HUK�
,ULYN`� OHZ� WYV]PKLK� H� N\PKHUJL� UV[L� MVY� VJJ\WH[PVUHS�
TLKPJHS�WYHJ[P[PVULYZ�MVY�;)�JVU[YVS�WYVNYHTTLZ��P[�Z[H[LZ�
[OH[�̂ OLYL�YPZR�HZZLZZTLU[�PUKPJH[LZ�[OH[�̂ VYRLYZ�YLX\PYL�
HUU\HS�ZJYLLUPUN�PU�[OL�MVYT�VM�JOLZ[�?�YH`Z��P[�ZOV\SK�IL�
KVUL�I`�H�JVTWL[LU[�WYVMLZZPVUHS����-\Y[OLYTVYL��[OLYL�
ZOV\SK�IL�JVUJLYU�HIV\[�TPULYZ�^OV�ZOHYL�H�YVVT�^P[O�
ZVTLVUL�KPHNUVZLK�^P[O�;)�

2.4. TB Screening in Prison 
0U� Lee v Minister of Correctional Services���� 3LL� ^HZ�
PTWYPZVULK� MVY� MV\Y�HUK�H�OHSM�`LHYZ�K\YPUN�^OPJO� [PTL�OL�
^HZ�KPHNUVZLK�^P[O�;)��>OLU� [OL�WYPZVULY�^HZ� YLSLHZLK��
OL�PUZ[P[\[LK�HJ[PVU�HNHPUZ[�[OL�Z[H[L�HYN\PUN�[OH[�[OL�Z[H[LZ»�
LTWSV`LLZ� OHK� JH\ZLK� OPT� [V� ILJVTL� PUMLJ[LK�^P[O� ;)��
^OL[OLY� ULNSPNLU[S`� VY� PU[LU[PVUHSS �̀� 3LL� HYN\LK� [OH[� HZ�
WYPZVULYZ��[OL`�^LYL�RLW[�PU�JSVZL�WYV_PTP[`�[V�VUL�HUV[OLY�
HUK�HSZV�JVTWSHPULK�VM�PUHKLX\H[L�U\[YP[PVU�HUK�[YLH[TLU[��
º;OL�JV\Y[�MV\UK�[OH[�[OL�JVUK\J[�VM�[OL�Z[H[L�HUK�P[Z�VɉJPHSZ�
MHPSPUN�[V�[HRL�Z[LWZ�[V�WYV[LJ[�HNHPUZ[�[OL�ZWYLHK�VM�;)�PU�
WYPZVU�^HZ�\USH^M\S�HUK�[O\Z��[OL�Z[H[L�^HZ�SPHISL�PU�KLSPJ[�[V�
[OL�WSHPU[PɈ»����0U�HKKP[PVU�[V�JVU[YH]LUPUN�]HYPV\Z�ZLJ[PVUZ�VM�
[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[���VM�� � ��[OL�KLMLUKHU[�HSZV�
PUMYPUNLK�[OL�WYPZVULY»Z�YPNO[�[V�WO`ZPJHS�PU[LNYP[ �̀�� 

����(J[�����VM��  ��

����:LJ[PVU��������

� ��(J[����VM��  ��Z���(4)�

��� +LWHY[TLU[�VM�4PULYHS��9LZV\YJLZ�HUK�,ULYN`!�9LW\ISPJ�VM�:V\[O�(MYPJH�º�.\PKHUJL�5V[L�MVY�6JJ\WH[PVUHS�4LKPJHS�7YHJ[P[PVULYZ�
;)�*VU[YVS�7YVNYHTTLZ»�HJJLZZ�MYVT�VU����1HU\HY`������O[[WZ!��^^^�KTY�NV]�aH�7VY[HSZ���9LZV\YJL���*LU[LY�.\PKLSPULZ���
MVY���[OL���4HUKH[VY`���*VKLZ���VM���7YHJ[PJL�.\PKHUJL���5V[LF;\ILYJ\SVZPZ���*VU[YVS���7YVNYHTTL�
WKM&]LY$���������������������

����3LL�]�4PUPZ[LY�VM�JVYYLJ[PVUHS�:LY]PJLZ����������:(������:*(��

����6W�JP[�UV[L����

����*VYYLJ[PVUHS�:LY]PJLZ�(J[�����VM��  ��

��� NM and others v Smith and others �Freedom of Expression Institute HZ�HTPJ\Z�J\YPHL�����������:(������**��H[�WHYH�����

����0IPK��H[�WHYH�����

����0IPK��H[�WHYH�����

���� 0IPK��H[�WHYH�����

����:LJ[PVU����K��VM�[OL�*VUZ[P[\[PVU�

3. The Right to Privacy and 
Confidentiality 

3.1. General Legal Principles Relating 
to the Right to Privacy 

;OL� /0=� VY� (0+:� Z[H[\Z� VM� HU� PUKP]PK\HS� PZ� NLULYHSS`�
JVUZPKLYLK� H� WYP]H[L� MHJ[� [V�^OPJO� [OL� YPNO[� [V� WYP]HJ`�
H[[HJOLZ��(�WYP]H[L� MHJ[� PZ�JVUZPKLYLK�I`�:V\[O�(MYPJHU�
JV\Y[Z�HZ�H�MHJ[�º[OL�KPZJSVZ\YL�VM�̂ OPJO�̂ PSS�JH\ZL�TLU[HS�
KPZ[YLZZ� HUK� PUQ\Y`� [V� HU`VUL� WVZZLZZLK� VM� VYKPUHY`�
MLLSPUNZ� HUK� PU[LSSPNLUJL� PU� [OL� ZHTL� JPYJ\TZ[HUJLZ�
HUK�PU�YLZWLJ[�VM�^OPJO�[OLYL�PZ�H�^PSS�[V�RLLW�B[OL�MHJ[D�
WYP]H[L»����7YP]HJ �̀�PU�[\YU��PZ�ZHPK�[V�LUJVTWHZZ�º[OL�YPNO[�
VM�H�WLYZVU�[V�SP]L�OPZ�VY�OLY�SPML�HZ�OL�VY�ZOL�WSLHZLZ»��� 
;OL�MVSSV^PUN�PZ�HSZV�UV[L^VY[O`�PU�[OL�JVU[L_[�VM�WYP]H[L�
MHJ[Z!� º7YP]H[L� HUK� JVUÄKLU[PHS� TLKPJHS� PUMVYTH[PVU�
JVU[HPUZ� OPNOS`� ZLUZP[P]L� HUK� WLYZVUHS� PUMVYTH[PVU�
HIV\[� PUKP]PK\HSZ�� ;OL� WLYZVUHS� HUK� PU[PTH[L� UH[\YL� VM�
HU� PUKP]PK\HS»Z�OLHS[O� PUMVYTH[PVU��\USPRL�V[OLY� MVYTZ�VM�
KVJ\TLU[H[PVU�� YLÅLJ[Z�KLSPJH[L�KLJPZPVUZ�HUK�JOVPJLZ�
YLSH[PUN�[V�PZZ\LZ�WLY[HPUPUN�[V�IVKPS`�HUK�WZ`JOVSVNPJHS�
PU[LNYP[`� HUK� WLYZVUHS� H\[VUVT �̀»��� -\Y[OLYTVYL�� º[OL�
KPZJSVZ\YL� VM� HU� PUKP]PK\HS»Z� /0=� Z[H[\Z�� WHY[PJ\SHYS`�
^P[OPU� [OL� :V\[O� (MYPJHU� JVU[L_[�� KLZLY]LZ� WYV[LJ[PVU�
HNHPUZ[� PUKPZJYPTPUH[L�KPZJSVZ\YL�K\L� [V� [OL�UH[\YL�HUK�
ULNH[P]L�ZVJPHS�JVU[L_[�[OL�JVUKP[PVU�OHZ��HZ�^LSS�HZ�[OL�
WV[LU[PHS� PU[VSLYHUJL�HUK�KPZJYPTPUH[PVU�[OH[�YLZ\S[� MYVT�
P[Z�KPZJSVZ\YL»��� 

:LJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� L]LY`�
PUKP]PK\HS� PU� :V\[O� (MYPJH� LUQV`Z� H� YPNO[� [V� WYP]HJ �̀�
;OPZ� PUJS\KLZ� [OL� YPNO[�UV[� [V�OH]L� [OL�WYP]HJ`�VM�VUL»Z�
JVTT\UPJH[PVUZ�PUMYPUNLK��� 
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;OL� 7YV[LJ[PVU� VM� 7LYZVUHS� 0UMVYTH[PVU� (J[� �� VM� �����
�770��� ��OHZ�Z[YLUN[OLULK�WYV[LJ[PVU�HUK�LUMVYJLTLU[�VM�
[OL� YPNO[� [V�WYP]HJ �̀�;OL�770�(J[�WYV]PKLZ� MVY� Q\Z[PÄHISL�
SPTP[H[PVUZ�HPTLK�H[�IHSHUJPUN�[OL�YPNO[�[V�WYP]HJ`�HNHPUZ[�
V[OLY� YPNO[Z��WHY[PJ\SHYS`� [OL�YPNO[�VM�HJJLZZ�[V�WLYZVUHS�
PUMVYTH[PVU�PUJS\KPUN�TLKPJHS�PUMVYTH[PVU��� 

0[�PZ�HWWHYLU[�[OH[�:V\[O�(MYPJHU�SH^�WYV[LJ[Z�PUMVYTH[PVU�
VU�VUL»Z�/0=�VY�(0+:�Z[H[\Z�HZ�H�YPNO[�[V�WYP]HJ`�[OYV\NO�
JVTTVU� SH �̂� HUK� SLNPZSH[PVU��;OLZL� SLNHS� YLNPTLZ�TH`�
IL�\ZLK�[V�W\YZ\L�IV[O�JP]PS�HUK�JYPTPUHS�HJ[PVUZ�HNHPUZ[�
HSSLNLK�]PVSH[VYZ�VM�[OH[�YPNO[��

<UKLY� PU[LYUH[PVUHS� SH �̂� ^OPJO� PZ� HWWSPJHISL� PU� :V\[O�
(MYPJH��(Y[PJSL����VM�[OL�0U[LYUH[PVUHS�*V]LUHU[�VU�:VJPHS�
HUK� 7VSP[PJHS� 9PNO[Z� WYV]PKLZ� [OH[!� º5V� VUL� ZOHSS� IL�
Z\IQLJ[LK� [V� HYIP[YHY`� VY� \USH^M\S� PU[LYMLYLUJL� ^P[O� OPZ�
WYP]HJ �̀� MHTPS`�OVTL�VY�JVYYLZWVUKLUJL��VY� [V�\USH^M\S�
H[[HJRZ� VU� OPZ� OVUV\Y� HUK� YLW\[H[PVU"� HUK� L]LY`VUL�
OHZ� [OL� YPNO[� [V� [OL�WYV[LJ[PVU�VM� [OL� SH^�HNHPUZ[� Z\JO�
PU[LYMLYLUJL�VY� H[[HJRZ�»��� 0U� [OL�:V\[O�(MYPJHU� JVU[L_[��
[OL� WYV[LJ[PVU� VM� [OL� WYP]HJ`� VM� HU� PUKP]PK\HS»Z� WYP]H[L�
TLKPJHS� PUMVYTH[PVU� PZ� JY\JPHS� ILJH\ZL� VM� [OL� ULNH[P]L�
ZVJPHS� LɈLJ[Z� [OH[� JV\SK� [HRL� WSHJL� HZ� H� YLZ\S[� VM� [OL�
KPZJSVZ\YL��Z\JO�HZ�KPZJYPTPUH[PVU���  

(�SHUKTHYR�JHZL�VU�[OL�YPNO[�[V�7YP]HJ`�PZ�NM and Others 
v Smith and Others��� ^OLYL� [OL� HWWSPJHU[Z�� [OYLL� /0=�
WVZP[P]L�^VTLU»Z�UHTLZ�^LYL�W\ISPZOLK�PU�H�IPVNYHWO`�
^P[OV\[� [OLPY� JVUZLU[�� (Z� H� YLZ\S[�� [OL`� JSHPTLK� [OLPY�
YPNO[Z�[V�WYP]HJ �̀�KPNUP[`�HUK�WZ`JOVSVNPJHS�PU[LNYP[`�OHK�
ILLU�PUMYPUNLK»����;OL�HWWSPJHU[Z�ÄYZ[�ZV\NO[�HU�PU[LYKPJ[�
HNHPUZ[� [OL�JVU[PU\LK�W\ISPJH[PVU�VM� [OL�IVVR�HUK� SH[LY�
^P[OKYL^� [OL� HWWSPJH[PVU�� ;OL`� YLX\LZ[LK� [OL� YLTV]HS�
VM� [OLPY� UHTLZ� MYVT� [OL� IVVR� HUK� [OL� YLZWVUKLU[Z�
KLJSPULK�[V�KV�ZV��;OL�HWWSPJHU[Z�Z\LK�[OL�YLZWVUKLU[Z�
MVY�KHTHNLZ�PU�[OL�1VOHUULZI\YN�/PNO�*V\Y[��;OL�/PNO�
*V\Y[�OLSK�[OH[�[OL�KPZJSVZ\YL�VM�[OL�HWWSPJHU[Z»�UHTLZ�
PU� [OL�IVVR�^HZ�UV[�\USH^M\S�ILJH\ZL�[OL�YLZWVUKLU[Z�
^LYL�UV[�ULNSPNLU[� PU�HZZ\TPUN� [OH[�JVUZLU[�OHK�ILLU�

� ��([�[OL�[PTL�VM�^YP[PUN��WHY[Z�VM�[OL�(J[�OHK�JVTL�PU[V�LMMLJ[�¶�THPUS`�ZLJ[PVUZ�YLSH[PUN�[V�[OL�LZ[HISPZOTLU[�VM�[OL�0UMVYTH[PVU�9LN\SH[VY�
HUK�YLSH[LK�VWLYH[PVUHS�TH[[LYZ�¶�I\[�UV[�[OL�Z\IZ[HU[P]L�WHY[Z�VM�[OL�(J[�

����:LL�Z���VM�[OL�770�(J[�Z�]��ºWLYZVUHS�PUMVYTH[PVU»�

����(KVW[LK�I`�[OL�.LULYHS�(ZZLTIS`�VM�[OL�<UP[LK�5H[PVUZ�PU�+LJLTILY�� ���

��� (IV]L�H[�U��WHYH������

�� 2007�����:(������**��

����(IV]L�H[�U��WHYH�����

��� NM and Others v Smith and Others����������:(������**��H[�WHYH����

NP]LU�[V�[OL�<UP]LYZP[`�VM�7YL[VYPH�HUK�KPK�UV[�HJ[�̂ P[O�[OL�
YLX\PZP[L�PU[LU[�[V�YL]LHS�WYP]H[L�TLKPJHS�MHJ[Z��;OL�/PNO�
*V\Y[�OLSK��OV^L]LY��[OH[�MHPS\YL�[V�Z[VW�[OL�KPZ[YPI\[PVU�
VM�JVWPLZ�VM�[OL�IVVR�HM[LY�P[�OHK�ILJVTL�HWWHYLU[�[OH[�
JVUZLU[�OHK�UV[�ILLU�NP]LU��]PVSH[LK�[OL�HWWSPJHU[Z»�YPNO[�
[V� WYP]HJ`� HUK� VYKLYLK� [OL� W\ISPZOLY� [V� WH`� [OLT�9���
���� LHJO� PU� KHTHNLZ�� ;OL� HWWSPJHU[Z� \UZ\JJLZZM\SS`�
HWWLHSLK�[V�[OL�:\WYLTL�*V\Y[�VM�(WWLHS��6U�(WWLHS�H[�
[OL�*VUZ[P[\[PVUHS�*V\Y[��[OL�HWWSPJHU[Z�HYN\LK�[OH[�[OL�
/PNO�*V\Y[�MHPSLK�[V�NP]L�Z\ɉJPLU[�^LPNO[�[V�[OL�ºW\ISPJ�
WLYJLW[PVU� VM� Z[PNTH�� KLNYHKH[PVU� HUK� KPZJYPTPUH[PVU�
[OH[�NVLZ�^P[O�/0=�(0+:»��;OL�KLJPZPVU�VM�[OL�/PNO�*V\Y[�
^HZ� ZL[� HZPKL� I`� [OL� *VUZ[P[\[PVUHS� *V\Y[�� 0[� OLSK� [OH[�
[OL�YLZWVUKLU[Z�^LYL�H^HYL�[OH[�[OL�HWWSPJHU[Z�OHK�UV[�
NP]LU� [OLPY� L_WYLZZ� JVUZLU[� I\[� OHK� NVUL� HOLHK� HUK�
W\ISPZOLK�[OLPY���UHTLZ��]PVSH[PUN�[OLPY�WYP]HJ`�HUK�KPNUP[`�
YPNO[Z���;OL�\ZL�VM�WZL\KVU`TZ�PUZ[LHK�VM�[OL�HWWSPJHU[Z»�
YLHS�UHTLZ�^V\SK�UV[�OH]L�YLUKLYLK�[OL�IVVR�HU`� SLZZ�
H\[OLU[PJ�HUK�UV^OLYL�JV\SK�P[�IL�ZOV^U�[OH[�[OL�W\ISPJ�
PU[LYLZ[�KLTHUKLK�V[OLY^PZL���

;OL� YPNO[� [V� WYP]HJ`� PU� YLZWLJ[� VM� 73/=� HUK� 7>;)��
^HYYHU[Z�JVUZ[P[\[PVUHS�WYV[LJ[PVU�K\L�[V�[OL�UH[\YL�HUK�
ULNH[P]L�ZVJPHS�JVU[L_[�Z\YYV\UKPUN�[OL�PSSULZZ�HZ�^LSS�HZ�
[OL� WV[LU[PHS� PU[VSLYHUJL� HUK� KPZJYPTPUH[PVU� [OH[� YLZ\S[�
MYVT�P[Z�KPZJSVZ\YL����73/0=�HUK�7>;)�OH]L�[OL�YPNO[�[V�
JVUÄKLU[PHSP[`�HUK�WYP]HJ`�JVUJLYUPUN�[OLPY�OLHS[O�Z[H[\Z��
0UMVYTH[PVU�YLNHYKPUN�H�WLYZVU»Z�/0=�HUK�;)�Z[H[\Z�TH`�
UV[�IL�KPZJSVZLK�^P[OV\[�[OLPY�JVUZLU[�VY��PU�[OL�L]LU[�VM�
OPZ�VY�OLY�KLH[O��[OL�JVUZLU[�VM�[OLPY�UL_[�VM�RPU��L_JLW[�
^OLU�YLX\PYLK�I`�SH �̂��

0U�SPNO[�VM�[OL�HIV]L�HUK�PU�:V\[O�(MYPJHU�SH �̂�H�WLYZVU»Z�
/0=�VY�(0+:�Z[H[\Z�PZ�H�WYP]H[L��TLKPJHS��MHJ[�MHSSPUN�\UKLY�
[OL�YPNO[�[V�WYP]HJ �̀�

0U�HKKP[PVU��[OL�YPNO[�[V�WYP]HJ`�PZ�H�JVTTVU�SH^�WLYZVUHSP[`�
YPNO[�HPTLK�H[�WYV[LJ[PUN�H�WLYZVU»Z�KPNUP[ �̀� 0[�LTIVKPLZ�
JVUÄKLU[PHSP[`� ^OPJO�� \USLZZ� V[OLY^PZL� LZ[HISPZOLK� HZ�
H�K\[`�I`�^H`�VM�Z[H[\[L��NLULYHSS`�L_PZ[Z�VUS`� PU�ZWLJPHS�
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YLSH[PVUZOPWZ�Z\JO�HZ�[OVZL�IL[^LLU�HU�H[[VYUL`�HUK�OPZ�
VY�OLY�JSPLU[�VY�H�KVJ[VY�HUK�OPZ�VY�OLY�WH[PLU[��0U�HKKP[PVU��
[OL� YPNO[� [V� WYP]HJ`� PZ� H� M\UKHTLU[HS� YPNO[� LUZOYPULK� PU�
[OL� )PSS� VM� 9PNO[Z� VM� [OL� :V\[O� (MYPJHU�*VUZ[P[\[PVU���� 0U�
[OL� JVU[L_[� VM� /0=� HUK� (0+:�� P[� PZ� PTWVY[HU[� [OH[� SLNHS�
WYHJ[P[PVULYZ��VU�ILOHSM�[OLPY�JSPLU[Z�[HRL�PU[V�HJJV\U[�inter 
alia�[OL�MVSSV^PUN!�

%� ;OL� JVUZ[P[\[PVUHS� YPNO[� LUQV`LK� I`� L]LY`VUL� º[V�
IVKPS`� HUK� WZ`JOVSVNPJHS� PU[LNYP[ �̀� ^OPJO� PUJS\KLZ�
[OL�YPNO[�UV[�[V�IL�Z\IQLJ[LK�[V�TLKPJHS�VY�ZJPLU[PMPJ�
L_WLYPTLU[Z�^P[OV\[�PUMVYTLK�JVUZLU[»"��  

%� 7YV]PZPVUZ�VM�[OL�5/("�HUK��  
%� ,[OPJHS�Y\SLZ�VY�N\PKLSPULZ�YLN\SH[PUN�OLHS[OJHYL�

WYV]PKLYZ�

The NM and others v Smith and others�� � JHZL�
OPNOSPNO[LK�[OH[�[OL�YPNO[�[V�WYP]HJ`�YLZ\S[Z�PU�[OL�]PVSH[PVU�
VM� O\THU�KPNUP[ �̀�.P]LU� [OL� Z[PNTH� [OH[� PZ� H[[HJOLK� [V�
/0=��KPZJSVZ\YL�VM�H�WLYZVU»Z�/0=�Z[H[\Z�TH`�SLHK�[V�[OH[�
WLYZVU�ILPUN�VZ[YHJPZLK�I`�MHTPS`�VY�I`�[OL�JVTT\UP[ �̀�

3.2. General Legal Principles Relating 
[V�[OL�9PNO[�[V�*VUÄKLU[PHSP[`�

;OL� 5/(� KLJSHYLZ� HZ� JVUÄKLU[PHS� HSS� PUMVYTH[PVU�
JVUJLYUPUN� ^OH[� P[� KLZJYPILZ� HZ� H� º\ZLY»�� PUJS\KPUN�
PUMVYTH[PVU�YLSH[PUN�[V�H�\ZLY»Z�OLHS[O�Z[H[\Z�VY�[YLH[TLU[�
�ºTLKPJHS�PUMVYTH[PVU»�� PU�H�ºOLHS[O�LZ[HISPZOTLU[»��� The 
(J[�KLÄULZ� º\ZLY»� HZ�H�WLYZVU� YLJLP]PUN� [YLH[TLU[� PU� H�
OLHS[O�LZ[HISPZOTLU[�VY�\ZPUN�H�OLHS[O�ZLY]PJL��� �MVY�[OL�
W\YWVZLZ� VM� [OPZ� JOHW[LY�� H� \ZLY� PZ� H� WH[PLU[��� º/LHS[O�

����:LL�*OHW����VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��

����:����VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH�

����(J[����VM�������;OPZ�(J[�^HZ�HTLUKLK�I`�[OL�5H[PVUHS�/LHS[O�(TLUKTLU[�(J[����VM������I\[�UV[�[OL�ZLJ[PVUZ�YLMLYYLK�[V�PU�[OPZ�
JOHW[LY�

� �����������:(������**��

����:���������

����:���Z�]��º\ZLY»�

����:LL�Z���Z�]��ºOLHS[O�LZ[HISPZOTLU[»��ºOVZWP[HS»�HUK�ºOLHS[O�ZLY]PJLZ»�

����.\PKLSPULZ�MVY�.VVK�7YHJ[PJL�PU�[OL�/LHS[O�*HYL�7YVMLZZPVUZ��)VVRSL[���!�º,[OPJHS�N\PKLSPULZ�MVY�NVVK�WYHJ[PJL�^P[O�YLNHYK�[V�/0=»��4H`�
������H[�WHYH�������H]HPSHISL�H[�O[[W!��^^^�OWJZH�JV�aH�*VUK\J[�,[OPJZ�

����0IPK��WHYHZ�����HUK�����

�����  ������:(������(��

����0IPK��H[�WHYH����

LZ[HISPZOTLU[Z»� PUJS\KL� OVZWP[HSZ� HUK� V[OLY� WYP]H[L�
VY� W\ISPJ� PUZ[P[\[PVUZ� ^OLYL� OLHS[OJHYL� ZLY]PJLZ� HUK�
TLKPJHS� [YLH[TLU[� HYL� WYV]PKLK���� 0[� PZ� \UJSLHY�^OL[OLY�
HSS� [`WLZ�VM�[LZ[PUN�JLU[YLZ�HYL� PUJS\KLK�PU�[OL�TLHUPUN�
VM�OLHS[O�LZ[HISPZOTLU[��/V^L]LY��HSS�[LZ[PUN�JLU[YLZ�HYL�
UVUL[OLSLZZ�IV\UK�I`�[OL�*VUZ[P[\[PVU�HUK�I`�JVTTVU�
SH^�WYPUJPWSLZ�VM�[OL�YPNO[�[V�WYP]HJ �̀

;OL� [LZ[� YLZ\S[Z� VM� /0=�WVZP[P]L� WH[PLU[Z� JVUZ[P[\[L�
TLKPJHS� PUMVYTH[PVU� HUK� HZ� Z\JO�T\Z[� IL� [YLH[LK�^P[O�
[OL� OPNOLZ[� Z[HUKHYK� VM� JVUÄKLU[PHSP[ �̀��� ;OL� /LHS[O�
7YVMLZZPVUZ� *V\UJPS� VM� :V\[O� (MYPJH»Z� .\PKLSPULZ� MVY�
.VVK�7YHJ[PJL� PU� [OL�/LHS[OJHYL�7YVMLZZPVUZ� �/7*:((�
N\PKLSPULZ��WYV]PKL�[OH[��̂ P[O�YLNHYK�[V�/0=��JVUÄKLU[PHSP[`�
L_[LUKZ�[V�YLWVY[PUN�VM�/0=�[LZ[�YLZ\S[Z�I`�H�SHIVYH[VY �̀�� 
;OPZ�PTWSPLZ�[OH[��MVY�[OL�W\YWVZLZ�VM�/7*:(�N\PKLSPULZ��
SHIVYH[VYPLZ�HUK�V[OLY�[LZ[PUN�JLU[YLZ�TH`�IL�[YLH[LK�HZ�
ºOLHS[O�LZ[HISPZOTLU[Z»�HZ�JVU[LTWSH[LK�PU�[OL�5/(��

;OL� YPNO[� [V� WYP]HJ`� �HUK� [OL� JVUJVTP[HU[� K\[`� VM�
JVUÄKLU[PHSP[`��IPUKZ�PUKP]PK\HSZ�UV[�VUS`�PU�[OLPY�WYP]H[L�
JHWHJP[`� I\[� HSZV� PU� [OLPY� JHWHJP[`� HZ� WYVMLZZPVUHSZ� PU�
ÄLSKZ� Z\JO� HZ�TLKPJPUL� HUK� [OL�TLKPH�� 0U� Jansen van 
Vuuren and another NNO v Kruger����H�KVJ[VY�KPZJ\ZZLK�
[OL� /0=� Z[H[\Z� VM� OPZ� WH[PLU[� ^P[O� JVSSLHN\LZ� K\YPUN� H�
NHTL�VM�NVSM��;OL�UL^Z�VM�[OL�WH[PLU[»Z�TLKPJHS�JVUKP[PVU�
ZWYLHK� [OYV\NOV\[� [OL� ZTHSS� JVTT\UP[ �̀� ;OL� WH[PLU[�
SVKNLK�H�JP]PS�JSHPT�MVY�JVTWLUZH[PVU�MYVT�OPZ�KVJ[VY�MVY�
]PVSH[PUN�OPZ�YPNO[�[V�JVUÄKLU[PHSP[ �̀�;OL�JV\Y[�JVUÄYTLK�
[OH[�º;OL�K\[`�VM�H�WO`ZPJPHU�[V�YLZWLJ[�[OL�JVUÄKLU[PHSP[`�
VM�OPZ�WH[PLU[�PZ�UV[�TLYLS`�L[OPJHS�I\[�PZ�HSZV�H�SLNHS�K\[`�
YLJVNUPZLK�I`�[OL�JVTTVU�SH^»���   
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4. Legal and Ethical Duty of 
*VUMPKLU[PHSP[`!�/LHS[OJHYL�
Providers

(JJVYKPUN� [V� [OL� ,[OPJHS� 9\SLZ� VM� *VUK\J[� MVY�
7YHJ[P[PVULYZ���[OH[�^LYL�KL]LSVWLK�[V�NP]L�LɈLJ[�[V�[OL�
/LHS[O�7YVMLZZPVUHSZ�(J[�� ������H�OLHS[OJHYL�WYHJ[P[PVULY�
ZOV\SK�OVUV\Y�H�WH[PLU[»Z�H\[VUVT`�I`�YLZWLJ[PUN�[OLPY�
YPNO[�[V�ZLSM�KL[LYTPUH[PVU�HUK�THRPUN�PUMVYTLK�JOVPJLZ�
YLNHYKPUN�[OLPY�OLHS[O�� �9\SL����VM�[OL�(J[�WYV]PKLZ�[OH[�
H�OLHS[OJHYL�WYHJ[P[PVULY�PZ�IYVHKS`�WLYTP[[LK�[V�KP]\SNL�
PUMVYTH[PVU�YLNHYKPUN�H�WH[PLU[�VUS`!

%� 0U�[LYTZ�VM�H�Z[H[\[VY`�WYV]PZPVU��Z\JO�HZ�[OVZL�PU�
[OL�5/(�"

%� ([�[OL�PUZ[Y\J[PVU�VM�H�JV\Y[�VYKLY"
%� 0U�[OL�W\ISPJ�PU[LYLZ[�VY"�
%� >P[O�[OL�L_WYLZZ�JVUZLU[�VM�[OL�WH[PLU[�

0U�[OL�JHZL�VM�TPUVYZ��[OL�^YP[[LU�JVUZLU[�VM�H�WHYLU[�VY�
N\HYKPHU�PZ�YLX\PYLK��0U�[OL�JHZL�VM�H�KLJLHZLK�WH[PLU[��
[OL�^YP[[LU�JVUZLU[�VM�[OL�UL_[�VM�RPU�VY�L_LJ\[VY�VM�[OL�
KLJLHZLK�LZ[H[L�PZ�HSZV�YLX\PYLK����;OL�:L_\HS�6ɈLUJLZ�
HUK� 9LSH[LK� 4H[[LYZ� (J[� ��� VM� ����� HSZV� LTWOHZPaLZ�
[OL�JVUÄKLU[PHSP[`�VM�[OL�/0=�HUK�;)�Z[H[\Z�VM�WYPZVULYZ�
Z[H[PUN� [OH[� ¸;OL� YLZ\S[Z� VM� [OL� /0=� HUK� ;)� [LZ[Z�
WLYMVYTLK�VU�HU�HSSLNLK�VɈLUKLY�PU�[LYTZ�VM�[OPZ�*OHW[LY�
TH �̀�Z\IQLJ[�[V�Z\IZLJ[PVU�����IL�JVTT\UPJH[LK�VUS`�[V!

%� (�]PJ[PT�VM�PU[LYLZ[LK�WLYZVUZ�YLMLYYLK�[V�PU�Z���"
%� (SSLNLK�VMMLUKLY"�VY
%� (U�PU]LZ[PNH[PUN�VMMPJLY»���

:LJ[PVU� ���� VM� [OL� 7OHYTHJ`� (J[��� WYV]PKLZ� [OH[� H�
WOHYTHJPZ[�T\Z[�YLZWLJ[�[OL�JVUÄKLU[PHSP[`�VM�PUMVYTH[PVU�
HJX\PYLK�PU�[OL�JV\YZL�VM�WYVMLZZPVUHS�WYHJ[PJL�YLSH[PUN�[V�
H�WH[PLU[�HUK�TH`�UV[�KPZJSVZL�Z\JO�PUMVYTH[PVU�L_JLW[�
\UKLY�JLY[HPU�WYLZJYPILK�JPYJ\TZ[HUJLZ�

��� �.5�9����PU�.V]LYUTLU[�.HaL[[L�� �� �VM���(\N\Z[������

����(J[����VM�� ���

� ��;OL�/LHS[OJHYL�7YVMLZZPVUHSZ�*V\UJPS�VM�:V\[O�(MYPJH�¸.\PKLSPULZ�MVY�.VVK�7YHJ[PJL�PU�[OL�/LHS[OJHYL�7YVMLZZPVUZ¹�)VVRSL[��������
7YL[VYPH��(]HPSHISL�H[�O[[W!��^^^�OWJZH�JV�aH�

��� 9\SL��������I��HUK��J��VM�,[OPJHS�9\SLZ�VM�*VUK\J[�MVY�7YHJ[P[PVULYZ�

����:L_\HS�6MMLUJLZ�HUK�9LSH[LK�4H[[LYZ�(TLUKTLU[�(J[����VM�������Z���

����5V����VM�� ����Z����

����6W�JP[�UV[L����H[��� �

��� NM and others v Smith and others (Freedom of Expression Institute HZ�HTPJ\Z�J\YPHL���MU����HIV]L��H[�WHYHZ����HUK��� �

��� Tshabalala-Msimang and another v Makhanya and others��MU�����HIV]L��H[�WHYHZ���¶���

5. Disclosure to Partners by 
Healthcare Practitioners

0[�PZ�PTWVY[HU[�[V�UV[L�[OH[�[OL�5H[PVUHS�7VSPJ`�LX\HSPaLZ�
[OL� JVUJLYU� MVY� WYP]HJ`� ^P[O� [OL� JVUJLYU� MVY� [OL�
NLULYHS� W\ISPJ� ^LSMHYL�� 0[� KVLZ� [OPZ� I`� OPNOSPNO[PUN� [OL�
YLZWVUZPIPSP[`�[OH[�PZ�HZZPNULK�[V�H�WLYZVU�^P[O�/0=�HUK�
;)�[V�WYV[LJ[�V[OLY�WLVWSL� MYVT�PUMLJ[PVU�HUK�ZVJPL[`»Z�
YPNO[� [V� [OH[� WYV[LJ[PVU�� º;OL� N\PKLSPULZ� YLJVTTLUK�
[OH[�OLHS[OJHYL�WYHJ[P[PVULYZ�KV�[OL�MVSSV^PUN�[V�WYV[LJ[�
ZL_\HS�WHY[ULYZ�VM�/0=��WVZP[P]L�WH[PLU[Z!�

%� *V\UZLS�[OL�WH[PLU[�VU�[OL�ULLK�[V�PUMVYT�[OPYK�
WHY[PLZ�H[�YPZR"

%� ([[LTW[�[V�VI[HPU�[OL�WH[PLU[»Z�PUMVYTLK�JVUZLU[�
HUK�VMMLY�[V�HZZPZ[�PU�[OL�WYVJLZZ�VM�KPZJSVZ\YL"

%� 7VPU[�[V�[OL�SLNHS�HUK�V[OLY�YPZR�HZZVJPH[LK�^P[O�
ULNSPNLU[�ZL_\HS�ILOH]PVY"�HUK�

%� 0M�HU�PKLU[PMPLK�[OPYK�WHY[`�PZ�JSLHYS`�H[�YPZR��PUMVYT�[OL�
WH[PLU[�HIV\[�H�WSHUULK�KPZJSVZ\YL»��� 

6.� *VUMSPJ[�VM�9PNO[Z!�9PNO[�
to Privacy and the Public 
Interest

0U� [LYTZ� VM� :V\[O� (MYPJHU� JHZL� SH^� HU� V]LY^OLSTPUN�
W\ISPJ� PU[LYLZ[� TH`� Q\Z[PM`� [OL� W\ISPJH[PVU� VM� TLKPJHS�
PUMVYTH[PVU� PUJS\KPUN� H� WLYZVU»Z� /0=�(0+:� Z[H[\Z���  
,]LU� PM� [OL� PUP[PHS�KPZJSVZ\YL�VM�TLKPJHS� PUMVYTH[PVU�^HZ�
\USH^M\S�ILJH\ZL��MVY� PUZ[HUJL�� P[�JVU[YH]LULK�[OL�5/(�
HUK�WV[LU[PHSS`�JVUZ[P[\[LZ�H�JYPTL�PU�[LYTZ�VM�[OH[�(J[��
P[� TH`� UV[� IL� WVZZPISL� [V� WYL]LU[� M\Y[OLY� KPZJSVZ\YL�
PM� Z\JO� KPZJSVZ\YL� ^V\SK� IL� PU� [OL� W\ISPJ� PU[LYLZ[��� 
0U� [OPZ� YLNHYK�� W\ISPJ� PU[LYLZ[� TH`� IL� YLNHYKLK� HZ� HU�
HKKP[PVUHS� KLMLUJL� MVY� KPZJSVZPUN�WYP]H[L�TLKPJHS� MHJ[Z��
0U� [OL� JHZL� VM�NM v Smith�� 4HKHSH� 1� Z[H[LK� [OH[� [OL�
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PZZ\L�ILMVYL�[OL�JV\Y[�PU]VS]LK�ºH�U\HUJLK�HUK�ZLUZP[P]L�
HWWYVHJO� [V� IHSHUJPUN� [OL� PU[LYLZ[Z� VM� [OL� TLKPH�� PU�
HK]VJH[PUN� MYLLKVT� VM� L_WYLZZPVU�� WYP]HJ`� HUK� KPNUP[`�
VM� [OL� HWWSPJHU[Z� PYYLZWLJ[P]L� VM� ^OL[OLY� P[� PZ� IHZLK�
VU� [OL� JVUZ[P[\[PVUHS� SH^� VY� JVTTVU� SH^»���� ;OL� JV\Y[�
UV[LK� [OH[� PU� \UKLYZ[HUKPUN� [OL� ZJVWL� VM� WYP]HJ �̀� P[� PZ�
PTWVY[HU[�[V�YLJVNUPaL�[OH[��H[�[PTLZ��[OL�YPNO[�[V�WYP]HJ`�
TPNO[�Z\NNLZ[�[OH[�JLY[HPU�MHJ[Z�ZOV\SK�UV[�IL�W\ISPZOLK�
^OPSL�H[�[OL�ZHTL�[PTL�[OL�YPNO[�[V�MYLLKVT�VM�L_WYLZZPVU�
TPNO[�Z\NNLZ[�[OH[�[OVZL�ZHTL�MHJ[Z�ZOV\SK�IL�HSSV^LK�
[V�IL�W\ISPZOLK��-YLLKVT�VM�L_WYLZZPVU�PZ�LUZOYPULK�PU�
Z���VM�:V\[O�(MYPJH»Z�*VUZ[P[\[PVU���� HUK� P[� LUHISLZ� [OL�
MYLL�HUK�VWLU�L_JOHUNL�VM�PKLHZ�^OPJO�PZ�PTWVY[HU[�MVY�H�
KLTVJYH[PJ�ZVJPL[ �̀���-\Y[OLYTVYL��MYLLKVT�VM�L_WYLZZPVU�
LUJV\YHNLZ� [OL�KL]LSVWTLU[�VM� PUKP]PK\HSZ�HZ� [OL`�HYL�
HISL�[V�MVYT\SH[L�HUK�KL]LSVW�TVYL�PUKP]PK\HS�HUK�JYP[PJHS�
[OV\NO[Z�HUK�VWPUPVUZ�VU�ZVJPHS�PZZ\LZ��^OPJO�ZLY]LZ�[OL�
W\ISPJ�PU[LYLZ[��

*VKLZ�VM�TLKPH�L[OPJZ�^PSS�VM[LU�IL�\ZLM\S�PU�JVUZPKLYPUN�
[OL�X\LZ[PVU�VM�OV^�WYP]HJ`�HUK�MYLLKVT�VM�L_WYLZZPVU�
ZOV\SK� IL� IHSHUJLK� PU� V\Y� SH �̂� ;OL� JVKLZ� VM� JVUK\J[�
VU�[OL�YLJVYK�LTWOHZPaL�[OL�PTWVY[HUJL�VM�WYP]HJ �̀�I\[�
HSZV� YLJVNUPaL� [OL� WVZZPIPSP[`� VM� V]LYYPKPUN� WYP]HJ`� PU�
[OL�W\ISPJ� PU[LYLZ[�VY�^OLYL� [OLYL� PZ� PUMVYTLK�JVUZLU[�»�
/V^L]LY��PU�[OPZ�JHZL�ULP[OLY�VM�[OLZL�KLMLUZLZ�^HZ�\ZLK�
HZ�[OL�YLZWVUKLU[Z�KPK�UV[�HZZLY[�[OH[�[OL�W\ISPJH[PVU�VM�
[OL�UHTLZ�VM� [OL�HWWSPJHU[Z�^HZ� PU� [OL�W\ISPJ� PU[LYLZ[��
;OL� JV\Y[� JVUJS\KLK� [OH[� [OL� YPNO[Z� VM� [OL� HWWSPJHU[Z�
^LYL�PUMYPUNLK�HUK�[OH[�[OLYL�^HZ�UV�L]PKLUJL�[OH[�[OPZ�
^HZ� KVUL� PU� [OL� W\ISPJ� PU[LYLZ[»�� � 0[� HSZV� JVU[PU\LK� [V�
OVSK� [OH[� WLVWSL� ]HS\L� [OLPY� YPNO[� [V� WYP]HJ`� PU� YLZWLJ[�
VM� [OLPY� TLKPJHS� PUMVYTH[PVU� ILJH\ZL� VM� [OL� WV[LU[PHS�
OHYTM\S� LɈLJ[Z� [OH[� JV\SK� YLZ\S[� MYVT� [OL�KPZJSVZ\YL�VM�
Z\JO�PUMVYTH[PVU���  

����0IPK�H[�WHYH����

����;OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH��  ��

����(IV]L�H[�U��WHYH�(154).

� ��(IV]L�H[�U��WHYH (54).

����(IV]L�H[�U��WHYH�(41).

��� Mtsimang and Another v Makhanya and Others ���������:(������>��

����:LJ[PVU����Z\I�Z�����VM�5H[PVUHS�/LHS[O�(J[����VM������¶�º;OL�WLYZVU�PU�JOHYNL�VM�H�OLHS[O�LZ[HISPZOTLU[�PU�WVZZLZZPVU�VM�H�OLHS[O�
\ZLY»Z�YLJVYK�T\Z[�ZL[�\W�JVU[YVS�TLHZ\YLZ�[V�WYL]LU[�\UH\[OVYPZLK�HJJLZZ�[V�[OVZL�YLJVYKZ�HUK�[V�[OL�Z[VYHNL�MHJPSP[`�PU�^OPJO��VY�
Z`Z[LT�I`�^OPJO��YLJVYKZ�HYL�RLW[»�

�����:�5V�����VM��  ��

����:����VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH�

����:����

����:����

0U� HUV[OLY� JHZL�� Tshabalala-Msimang and another 
v Makhanya and others�� ^OLYL� H� WLYZVU� HJX\PYLZ�
RUV^SLKNL� VM� WYP]H[L� MHJ[Z� [OYV\NO� H� ^YVUNM\S� HJ[� VM�
PU[Y\ZPVU��HU`�KPZJSVZ\YL�VM�Z\JO�MHJ[Z�I`�Z\JO�H�WLYZVU�
VY�I`�HU`�WLYZVU��PU�WYPUJPWSL��JVUZ[P[\[LZ�HU�PUMYPUNLTLU[�
VM�[OL�YPNO[�[V�WYP]HJ �̀�[OL�ÄYZ[�HWWSPJHU[�HYN\LK�[OH[�HU�
HY[PJSL�JVU[HPULK�HSSLNH[PVUZ�º^OPJO�^LYL�KLMHTH[VY`�HUK�
PU]HZP]L�[V�OLY�YPNO[�[V�WYP]HJ`�HUK�KPNUP[`»����;OL�:\UKH`�
;PTLZ� OHK� HJJLZZ� HUK� WVZZLZZPVU� VM� [OL� HWWSPJHU[»Z�
TLKPJHS� YLJVYKZ� L]LU� [OV\NO� [OL� HWWSPJHU[� OHK� UL]LY�
H\[OVYPaLK� W\ISPJH[PVU� VM� Z\JO� KVJ\TLU[Z�� ;O\Z�� [OL�
HWWSPJHU[»Z�JVU[LU[PVU�^HZ� [OH[� [OL�:\UKH`�;PTLZ�^HZ�
JVU[YH]LUPUN�Z���VM�[OL�5H[PVUHS�/LHS[O�(J[�����VM������� 
ºHUK�^HZ�[OLYLMVYL�\USH^M\S»���

7. Legal Remedies to 
Individuals whose Privacy 
has been Unlawfully 
Infringed

7.1. Judicial Remedies 
(Z� [OL� Z\WYLTL� SH^� VM� [OL� JV\U[Y �̀� [OL� :V\[O� (MYPJHU�
*VUZ[P[\[PVU�YLX\PYLZ�HSS�JVUK\J[�HUK�SH^�[V�IL�PU[LYWYL[LK�
PU� H�THUULY� [OH[� PZ� JVUZPZ[LU[� ^P[O� P[Z� WYV]PZPVUZ�� 0[� PZ�
[OLYLMVYL�ULJLZZHY`�MVY�[OL�SH^�VM�KLSPJ[�[V�IL�PU[LYWYL[LK�
PU� Z\JO� H� THUULY�� ;OL� YPNO[� [V� WYP]HJ`� PZ� VUL� VM� [OL�
M\UKHTLU[HS� YPNO[Z� LU[YLUJOLK� PU� [OL� *VUZ[P[\[PVU��� 
Z[HUKPUN� HSVUNZPKL� V[OLY� YPNO[Z� Z\JO� HZ� [OL� YPNO[� [V�
KPNUP[ �̀���[OL�YPNO[�[V�MYLLKVT�VM�L_WYLZZPVU���HUK�[OL�YPNO[�
[V�MYLLKVT�VM�ILSPLM�HUK�VWPUPVU����3PRL�V[OLY�YPNO[Z�PU�[OL�
)PSS�VM�9PNO[Z��[OL�YPNO[�[V�WYP]HJ`�JHU�IL� SPTP[LK�I`�[OL�
SH^�VM�NLULYHS�HWWSPJH[PVU�º[V�[OL�L_[LU[�[OH[�[OL�SPTP[H[PVU�
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PZ�YLHZVUHISL�HUK�Q\Z[PÄHISL�PU�HU�VWLU�HUK�KLTVJYH[PJ�
ZVJPL[`�IHZLK�VU�O\THU�KPNUP[ �̀�LX\HSP[`�HUK�MYLLKVT»�� 
HUK� PZ� [OLYLMVYL�UV[�HIZVS\[L�� 0[�TH`�L]LU�JVUÅPJ[�^P[O�
V[OLY�M\UKHTLU[HS�YPNO[Z�PU�^OPJO�JHZL�P[�^PSS�OH]L�[V�IL�
^LPNOLK�HNHPUZ[�[OVZL�V[OLY�YPNO[Z�

7.1.1. Civil Claim 
The actio iniuriarum� HYPZLZ� MYVT� KLSPJ[Z� [OH[� JH\ZL�
PUQ\Y`� [V� WLYZVUHSP[`� (iniuria)�� 0[� PZ� HPTLK� H[� solatium� VY�
ZH[PZMHJ[PVU� VY� ZLU[PTLU[HS� KHTHNLZ� MVY� ^YVUNM\S� HUK�
PU[LU[PVUHS� PUQ\Y`� [V�WLYZVUHSP[ �̀� 0U]HZPVU�VM�WYP]HJ`� PZ�H�
MVYT�VM�iniuria��(Z�PZ�[OL�JHZL�^P[O�V[OLY�KLSPJ[\HS�JSHPTZ��
[OL�actio iniuriarum�YLX\PYLZ�[OL�WYLZLUJL�VM�[OL�MVSSV^PUN�
Ä]L�LSLTLU[Z!��

%� *VUK\J["
%� >YVUNM\SULZZ"
%� -H\S[��ZWLJPMPJHSS �̀�PU[LU[PVU��
%� /HYT"�HUK�
%� *H\ZH[PVU�

(U`�JVUK\J[�[OH[� PZ�HSSLNLK�T\Z[�OH]L�ILLU�WLYMVYTLK�
]VS\U[HYPS`�ILMVYL�HU�LUX\PY`�PU[V�P[Z�^YVUNM\SULZZ�JHU�IL�
\UKLY[HRLU»���

0U� [OL� JHZL� VM� Jansen van Vuuren and another NNO v 
Kruger [OL�KPZJSVZ\YL�VM�WYP]H[L�MHJ[Z�^HZ�JVUZPKLYLK�HU�
PU]HZPVU�VM�WYP]HJ �̀� �0U�[OL�JHZL�VM�NM v Smith��ºWYP]H[L�
MHJ[Z� OH]L� ILLU� KLÄULK� HZ� [OVZL� TH[[LYZ� [OH[� [OL�
KPZJSVZ\YL�VM�^OPJO�^PSS�JH\ZL�TLU[HS�KPZ[YLZZ�HUK�PUQ\Y`�
[V�HU`VUL�WVZZLZZLK�VM�VYKPUHY`�MLLSPUNZ�HUK�PU[LSSPNLUJL�
PU�[OL�ZHTL�JPYJ\TZ[HUJLZ�HUK�PU�YLZWLJ[�VM�^OPJO�[OLYL�
PZ�H�^PSS� [V�RLLW� [OLT�WYP]H[L»� ��;OPZ�JHZL�HSZV�WYV]LK�
[V�IL�PUMVYTH[P]L�ILJH\ZL�[OL�PKLU[P[PLZ�VM�[OYLL�^VTLU�
SP]PUN�^P[O�/0=�^LYL�W\ISPZOLK�PU�H�IPVNYHWO �̀�;OL�JV\Y[�
Y\SLK� PU� MH]VY� VM� [OL� HWWSPJHU[Z� Z[H[PUN� [OLPY� YPNO[Z� [V�
WYP]HJ`�^HZ�PUMYPUNLK� �  

>YVUNM\SULZZ�PZ�H�RL`�LSLTLU[�PU�MV\UKPUN�SPHIPSP[`�MVY�[OL�
PU]HZPVU�VM�HUV[OLY»Z�WYP]HJ �̀ �� 0[� PU]VS]LZ�H�X\LZ[PVU�VM�

���� 0IPK�H[�ZLJ[PVU��������

����6W�JP[�UV[L� �H[����

� � Jansen van Vuuren�HUK�HUV[OLY�556�]�2Y\NLY��  ������:(������(��H[����

 ���0IPK�H[�WHYH����

 ��� 0IPK�H[�WHYH����

 ���6W�JP[�UV[L� �H[����

 ���0IPK

 ���0IPK�H[����

 ���0IPK�

 ���0IPK�H[����

^OL[OLY�H�SLNHS�YPNO[�OHZ�ILLU�PUMYPUNLK�VY�H�SLNHS�K\[`�OHZ�
ILLU�IYLHJOLK��0U�[OL�Jansen�JHZL�[OL�JV\Y[�OHK�[V�SVVR�
H[�^OL[OLY� [OL�KPZJSVZ\YL� VM� [OL� HWWSPJHU[»Z�/0=� Z[H[\Z�
^HZ� Q\Z[PÄLK�� THRPUN� Z\YL� [V� [HRL� PU[V� JVUZPKLYH[PVU�
[OL� ZVJPHS� JVU[L_[� Z\YYV\UKPUN� /0=�� [OL� Z[PNTH� HZ�^LSS�
HZ� [OL�L[OPJHS�K\[`�WSHJLK�VU�OLHS[OJHYL�WYVMLZZPVUHSZ��
;OL�JV\Y[�MV\UK�[OH[�[OL�WH[PLU[�OHK�[OL�YPNO[�[V�L_WLJ[�
JVUÄKLU[PHSP[`�MYVT�[OLPY�OLHS[OJHYL�WYHJ[P[PVULY�HUK�[O\Z�
[OLYL�^HZ�\UQ\Z[PÄLK�IYLHJO�VM�HU�L[OPJHS�HUK�SLNHS�K\[`�
VU�[OL�WHY[�VM�[OL�OLHS[OJHYL�WYHJ[P[PVULY� ��;OPZ�^HZ�HSZV�
MV\UK�[V�IL�[OL�JHZL�PU�NM v Smith�

-VY�[OL�W\YWVZLZ�VM�[OL�actio iniuriarum�[OL�[`WL�VM�MH\S[�
YLX\PYLK�PZ�PU[LU[PVU»� ��;OL�JV\Y[Z�MV\UK�PU�[OL�[^V�JHZLZ�
TLU[PVULK� HIV]L� [OH[� /0=� PUMLJ[LK� WLYZVUZ� YLX\PYL� H�
ZWLJPHS�WYV[LJ[PVU�VM�JVUÄKLU[PHSP[`�PU�SPNO[�VM�[OL�OHYTM\S�
JVUZLX\LUJLZ� [OH[� W\ISPJ� KPZJSVZ\YL� VM� [OL� HWWSPJHU[Z�
/0=� HUK� Z[H[\Z� JHU� WYVK\JL�� (JJVYKPUNS �̀� [OL� JV\Y[Z�
MV\UK�[OH[�[OL�YLZWVUKLU[Z�OHK�ILLU�H^HYL�VM�[OL�MHJ[�
[OH[� [OL�HWWSPJHU[Z�OHK�UV[�NP]LU�[OLPY�JVUZLU[�[V�OH]L�
[OLPY�/0=�HUK�(0+:�Z[H[\Z�KPZJSVZLK�HUK�HZ�Z\JO�^LYL�
OLSK�SPHISL� � 

º;OL�PUQ\Y`�ZV\NO[�[V�IL�JVTWLUZH[LK�[OYV\NO�[OL�actio 
iniuriarum�PZ�PUQ\Y`�[V�WLYZVUHSP[ �̀�ZWLJPÄJHSS`�PU]HZPVU�VM�
WYP]HJ �̀� ;OL� [`WL� VM� JVTWLUZH[PVU� HɈVYKLK� [V� ]PJ[PTZ�
PZ� UVU�WH[YPTVUPHS� PU� UH[\YL� HUK� YLJVNUPaLZ� [OH[� [OLYL�
OHZ�ILLU� ºHU� PTWHPYTLU[�VY�KPZ[\YIHUJL�VM� PU[LYLZ[Z�VM�
WLYZVUHSP[`� ^OPJO� JH\ZLZ� H� YLK\J[PVU� PU� [OLPY� X\HSP[`�
VY� \[PSP[`»�� ;OLZL� PU[LYLZ[Z� HYL� JVTWLUZH[LK� [OYV\NO�
ºZH[PZMHJ[PVU»�^OPJO�IYVHKS`�YLSH[LZ�[V�ºYL[YPI\[PVU�MVY�[OL�
^YVUN� Z\ɈLYLK� I`� [OL� WSHPU[PɈ»� HUK� ZH[PZMHJ[PVU� VM� [OL�
WSHPU[PɈ»Z�VY�JVTT\UP[`»Z�ºZLUZL�VM�Q\Z[PJL»��

0U� Jansen van Vuuren and another NNO v Kruger� [OL�
OHYT� HSSLNLK� ^HZ� [OL� PU]HZPVU� VM� WYP]HJ`� ^OLYLHZ� PU�
NM and others v Smith and others� [OL� OHYT� HSSLNLK�
^HZ� [OL� ]PVSH[PVU� VM� [OL� YPNO[Z� [V� WYP]HJ �̀� KPNUP[`� HUK�
WZ`JOVSVNPJHS� PU[LNYP[`»� �� >OLU� [OL� JV\Y[� PZ� [Y`PUN� [V�
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X\HU[PM`�[OL�KHTHNLZ�[OH[�[OL�]PJ[PT�OHZ�Z\ɈLYLK�HUK�[OL�
YLTLK`�[OH[�^PSS�IL�H^HYKLK�HZ�H�YLZ\S[�� P[�^PSS�JVUZPKLY�
[OL�ºUH[\YL�HUK�L_[LU[�VM�]PVSH[PVU��[OL�ZVJPHS�Z[HUKPUN�VM�
[OL�WHY[PLZ��UH[\YL�HUK�L_[LU[�VM�[OL�KPZJSVZ\YL�HUK�HU`�
V[OLY�HNNYH]H[PUN�MHJ[VYZ�^OPJO�TH`�IL�YLSL]HU[»� �  

(UV[OLY�JHZL�^OPJO�JHU�WYV]L�PUZ[Y\J[P]L�^OLU�SVVRPUN�
H[�[OL�SLNHS�YLTLKPLZ�H]HPSHISL�[V�HWWSPJHU[Z�^OVZL�YPNO[Z�
[V� WYP]HJ`� OH]L� ILLU� PU]HKLK� PZ� [OL� JHZL� VM�Msimang 
and another v Makhanya and Others� �� 0U� [OPZ� JHZL�
HU� HWWSPJHU[� JVU[LUKLK� [OH[� [OL� :\UKH`� ;PTLZ� OHK�
W\ISPZOLK�KL[HPSZ�HIV\[�OLY�Z[H`�H[�H�TLKPJHS�OLHS[O�MHJPSP[`�
HUK�^LYL�PU�WVZZLZZPVU�VM�OLY�OVZWP[HS�TLKPJHS�YLJVYKZ�
HUK�JVUZLX\LU[S �̀�OHK�]PVSH[LK��OLY�YPNO[�[V�WYP]HJ`�HUK�
KPNUP[ �̀�;OL�JV\Y[�Y\SLK� PU�MH]VY�VM�[OL�HWWSPJHU[�Z[H[PUN�
[OH[�[OL�5H[PVUHS�/LHS[O�(J[�HZ�^LSS�HZ�[OL�*VUZ[P[\[PVU�
LU[YLUJOLK�OLY�YPNO[Z�[V�WYP]HJ`�HUK�KPNUP[`�HUK�HZ�Z\JO�
[OL�YLZWVUKLU[�^HZ�VYKLYLK�[V�ZH[PZM`�[OL�YLSPLM�ZV\NO[��

7.2. Non Judicial Remedies 
7.2.1. Complaints Against a Health 

Professional or Health Establishment 
:LJ[PVU����VM�[OL�5/(  �WYV]PKLZ�MVY�WLYZVUZ�^OV�^V\SK�
SPRL� [V� SH`� H� JVTWSHPU[� HNHPUZ[� H� OLHS[O�WYVMLZZPVUHS� VY�
OLHS[OJHYL� LZ[HISPZOTLU[� K\L� [V� [OL� ^H`� [OL`� ^LYL�
[YLH[LK�� ,]LY`� WH[PLU[� ^OV� PZ� HNNYPL]LK� OHZ� [OL� YPNO[�
[V� SH`�H�JVTWSHPU[�HUK�[OL�YPNO[� [V�OH]L� [OH[�JVTWSHPU[�
PU]LZ[PNH[LK�� 0[�HSZV�Z[H[LZ� [OH[� [OPZ�WYVJLK\YL�T\Z[�IL�
THKL�]PZPISL�H[�HSS�W\ISPJ�OLHS[O�LZ[HISPZOTLU[Z�PU�H�WSHJL�
^OLYL�HSS�WLYZVUZ�JHU�ZLL�P[���

7.2.2. Complaints to the Health Professionals 
Council of  South Africa

;OL�/LHS[O�7YVMLZZPVUHSZ�*V\UJPS�VM�:V\[O�(MYPJH� �/7*:(��
PZ� H� ºZLSM�YLN\SH[VY`� IVK`�^OPJO� OHZ� HU� PU[LYUHS� JVTWSHPU[�
TLJOHUPZT�^OLYLI`�VUL�JHU� SVKNL�H�JVTWSHPU[�^OLU�[OL�
N\PKLSPULZ� OH]L� ILLU� ]PVSH[LK� I`� H� YLNPZ[LYLK� OLHS[OJHYL�

 ��� 0IPK�H[����

 ��� 4ZPTHUN�HUK�(UV[OLY�]�4HROHU`H�HUK�6[OLYZ����������:(������>��

  �� 5V�����M�������:LJ[PVU�����Z\I�Z�����(U`�WLYZVU�TH`�SH`�H�JVTWSHPU[�HIV\[�[OL�THUULY�PU�^OPJO�OL�VY�ZOL�^HZ�[YLH[LK�H[�H�OLHS[O�
LZ[HISPZOTLU[�HUK�OH]L�[OL�JVTWSHPU[�PU]LZ[PNH[LK������[OL�YLSL]HU[�TLTILY�VM�[OL�,_LJ\[P]L�*V\UJPS�HUK�L]LY`�T\UPJPWHS�TLTILY�
T\Z[�LZ[HISPZO�H�WYVJLK\YL�MVY�[OL�SH`PUN�VM�JVTWSHPU[�^P[OPU�[OVZL�HYLHZ�VM�[OL�UH[PVUHS�OLHS[O�Z`Z[LT�MVY�^OPJO�[OL`�HYL�YLZWVUZPISL�

���� 6W�JP[�H[����

�����6W�JP[�U���H[��� �

�����;OL�/LHS[OJHYL�7YVMLZZPVUHSZ�*V\UJPS�VM�:V\[O�(MYPJH!�3LNHS�HUK�9LN\SH[VY`�(MMHPYZ��HJJLZZLK�MYVT� 
O[[WZ!��^^^�OWJZH�JV�aH�&JVU[LU[0K$���
HJ[PVU5HTL$3LNHS���HUK���9LN\SH[VY`���(MMHPYZ�VU�� �1\UL�����

�����0IPK�

�����0IPK�

�����0IPK�

WYHJ[P[PVULY»�����0[�PZ�PTWVY[HU[�[V�UV[L�[OH[�/7*:(�N\PKLSPULZ�
HYL� UV[� IPUKPUN� I\[� [OLYL� PZ� H� *VTTP[[LL� VM� 7YLSPTPUHY`�
,UX\PY`�^OPJO� PZ� YLZWVUZPISL� MVY� PU]LZ[PNH[PUN�HU`�]PVSH[PVU�
^OPJO��PM�MV\UK�[V�IL�[Y\L��JV\SK�SLHK�[V�[OL�Z\ZWLUZPVU�VM�
[OL� OLHS[OJHYL� WYVMLZZPVUHS� VY� WYHJ[P[PVULY� PU]VS]LK� VY� [OL�
WH`TLU[� VM� H� ÄUL�� ;V� LUZ\YL� [OH[� JVTWSHPU[�TLJOHUPZTZ�
HNHPUZ[� OLHS[OJHYL� WYHJ[P[PVULYZ� HYL� SLZZ� IPHZLK� PU� [OLPY�
MH]VY��[OL�7YL[VYPH�/PNO�*V\Y[� PU�[OL�JHZL�VM�VRM v Health 
Professionals Council of South Africa MV\UK� [OH[� [OL�
*VTTP[[LL� VM� 7YLSPTPUHY`� ,UX\PY`� VM� [OL� /7*:(� JHUUV[�
KLJPKL�VU�TH[[LYZ�VY�JVTWSHPU[Z�[OH[�YHPZL�KPZW\[LZ�VM�MHJ[��
;OPZ� PZ� ILJH\ZL� VM� [OL� PUÅ\LUJL� [OL� *VTTP[[LL� PZ� SPRLS`�
[V� OH]L� VU� V\[JVTLZ� YLNHYKPUN� [OL� HJJ\ZLK� OLHS[OJHYL�
WYHJ[P[PVULYZ���� 

;OL� /7*:(� WYV]PKLZ� [OH[� [OL� WYVJLZZ� VM� SVKNPUN� H�
JVTWSHPU[�PZ�[OL�MVSSV^PUN!�

%� *VTTLUJL� I`� SVKNPUN� H� JVTWSHPU[� PU� ^YP[PUN�
HKKYLZZLK� [V� [OL� 9LNPZ[YHY�� LP[OLY� VUSPUL� VY� I`�
JVTWSL[PUN� H� JVTWSHPU[� MVYT� HUK� LTHPSPUN� P[� [V�
SLNHSTLK'OWJZH�JV�aH�VY�I`�JV\YPLY�VY�OHUK�KLSP]LY`�
[V�����4HKPIH�:[YLL[��(YJHKPH��7YL[VYPH�������VY�I`�
WVZ[�[V�76�)V_������7YL[VYPH�����"���  

%� 0M�`V\Y�JVTWSHPU[�PZ�YLSH[LK�[V�H�OVZWP[HS��º(U`�WLYZVU�
TH`� SVKNL� H� JVTWSHPU[� ^P[O� [OL� 6MMPJL� VM� /LHS[O�
:[HUKHYKZ� *VTWSPHUJL� �6/:*�� MVY� IYLHJO� VM� HU`�
UVYTZ�VY�Z[HUKHYKZ�I`�IV[O�W\ISPJ�HUK�WYP]H[L�OLHS[O�
LZ[HISPZOTLU[Z»"��� 

%� 0M�`V\Y�JVTWSHPU[�PZ�YLSH[LK�[V�H�U\YZL��º0M�`V\�MLLS�[OH[�
H� U\YZL� HJ[LK� ULNSPNLU[S`� VY� \UL[OPJHSS �̀� PUKP]PK\HS�
U\YZLZ�JHU�IL�YLWVY[LK�[V�[OL�:V\[O�(MYPJHU�5\YZPUN�
*V\UJPS��:(5*��[V�PU]LZ[PNH[L�[OL�JVTWSHPU[»"����HUK

%� 0M�̀ V\Y�JVTWSHPU[�PZ�YLSH[LK�[V�ºHU�HS[LYUH[P]L�OLHS[OJHYL�
WYHJ[P[PVULY»��º0M�`V\�MLLS�[OH[�HU�HS[LYUH[P]L�OLHS[OJHYL�
WYHJ[P[PVULY�HJ[LK�ULNSPNLU[S`�VY�\UL[OPJHSS �̀�YLWVY[�[V�
[OL�(SSPLK�/LHS[O�7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�(MYPJH�
�(/7*:(��[V�PU]LZ[PNH[L�[OL�JVTWSHPU[»����
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7.2.3. How to Lodge a Complaint to the 
HPCSA 

;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�
VM� [OL� 6ɉJL� VM� /LHS[O� :[HUKHYKZ� *VTWSPHUJL� HUK�
/HUKSPUN� VM� *VTWSHPU[Z� I`� [OL�6TI\K� HYL� YLN\SH[PVUZ�
THKL�I`�[OL�4PUPZ[LY�VM�/LHS[O�̂ OPJO�JHTL�PU[V�VWLYH[PVU�
VU� 5V]LTILY� ��� ������ (JJVYKPUN� [V� [OL� /7*:(�� HU�
VTI\K� VY� VTI\KZTHU� PZ� H� WLYZVU� HWWVPU[LK� I`� [OL�
JV\UJPS� [V�TLKPH[L� PU� [OL�JHZL�VM�TPUVY� [YHUZNYLZZPVUZ�
YLMLYYLK�[V�OPT�VY�OLY�I`�[OL�9LNPZ[YHY�MVY�TLKPH[PVU���� 

(�JVTWSHPU[�[V�[OL�VTI\KTHU�JHU�IL�SHPK�PU�[OL�MVSSV^PUN�
^H`Z!�

%� 6YHSS`��PUJS\KPUN�I`�[LSLWOVUL��VY�PU�^YP[PUN��I`�LTHPS�
VY�V[OLY�LSLJ[YVUPJ�TLHUZ"

%� ;OL�6TI\KZTHU�T\Z[�THRL�Z\YL�[V�THRL�YLJVYK�
VM�[OL�JVTWSHPU[�HUK�T\Z[�JVUMPYT�HJJ\YHJ`�VM�
JVTWSHPU[�^P[O�[OL�JVTWSHPUHU["

%� 6TI\KZTHU�T\Z[�WYV]PKL�[OL�JVTWSHPUHU[�^P[O�
YLHZVUHISL�HZZPZ[HUJL�^OLYL�ULJLZZHY`�HUK�LUZ\YL�
YLHZVUHISL�HJJLZZ�[V�[OL�VTI\KTHU�PZ�WYLZLU[�[V�
\ZLYZ�VM�[OL�OLHS[OJHYL�Z`Z[LT�HUK�V[OLY�JVUJLYULK�
WLYZVUZ"��� 

�����0IPK�

����� ;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�VM�[OL�6MMPJL�VM�/LHS[O�:[HUKHYKZ�*VTWSPHUJL�HUK�/HUKSPUN�VM�*VTWSHPU[Z�
I`�[OL�6TI\K��Z����/V^�[V�SH`�H�JVTWSHPU[�

�����;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�VM�[OL�6MMPJL�VM�/LHS[O�:[HUKHYKZ�*VTWSPHUJL�HUK�/HUKSPUN�VM�*VTWSHPU[Z�
I`�[OL�6TI\K��Z������

%� ;OL�6TI\K�T\Z[�HJRUV^SLKNL�YLJLPW[�VM�[OL�
JVTWSHPU[�^P[OPU����OV\YZ�VM�SH`PUN�[OL�JVTWSHPU[�
HUK�TH`�[OLU�PU]P[L�Z\ITPZZPVUZ�YLNHYKPUN�[OL�
JVTWSHPU["

%� ;OLYLHM[LY��[OL�JVTWSHPU[�^PSS�IL�ZJYLLULK�HUK�[OL�
VTI\KZTHU�^PSS�THRL�H�KLJPZPVU�HZ�[V�^OL[OLY�VY�
UV[�OL�VY�ZOL�^PSS�IL�PU]LZ[PNH[PUN�[OL�JVTWSHPU["

%� ;OL�YLSL]HU[�OLHS[O�LZ[HISPZOTLU[�T\Z[�IL�UV[PMPLK�
HIV\[�[OL�PU]LZ[PNH[PVU�ILMVYL�VY�VUJL�P[�[OL�
PU]LZ[PNH[PVU�OHZ�JVTTLUJLK�HUK�[OL�VTI\KTHU�PZ�
YLX\PYLK�[V�NP]L�WYVNYLZZ�YLWVY[Z�L]LY`�[^V�TVU[OZ�
[V�[OL�OLHS[O�LZ[HISPZOTLU[�HUK�JVTWSHPUHU["�HUK

%� ;OL�VTI\KTHU�T\Z[�JVTWSL[L�[OL�PU]LZ[PNH[PVU�PU�
��TVU[OZ�HUK�T\Z[�PUMVYT�[OL�JVTWSHPUHU[�HUK�[OL�
YLSL]HU[�OLHS[OJHYL�LZ[HISPZOTLU[�^P[OPU����KH`Z�VM�
[OL�YLZ\S[Z�VM�[OL�PU]LZ[PNH[PVU���� 
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1. Introduction
;OPZ� JOHW[LY� PZ� HU� PU[YVK\J[VY`� JOHW[LY� [V� HJJLZZ� [V�
OLHS[OJHYL� MVY� RL`� HUK� ]\SULYHISL� WVW\SH[PVU� HPTLK� [V�
LK\JH[L� SLNHS�WYHJ[P[PVULYZ�HUK�V[OLY� PU[LYLZ[LK�WHY[PLZ�
HIV\[� [OL� YLSL]HU[� SLNPZSH[PVU�� WVSPJPLZ� HUK� SHUKTHYR�
JHZLZ� YLSH[PUN� [V�HJJLZZ� [V�OLHS[OJHYL� MVY�7LVWSL� SP]PUN�
^P[O� /0=� �73/0=�� HUK� 7LVWSL� ^P[O� ;\ILYJ\SVZPZ� �;)�� PU�
:V\[O�(MYPJH��:WLJPÄJ�PZZ\LZ�[OH[�KPYLJ[S`�HɈLJ[Z�[OL�RL`�
HUK� ]\SULYHISL� WVW\SH[PVU� HYL� KPZJ\ZZLK� PU� KL[HPSLK� PU�
Z\I�JOHW[LYZ�����[V������

:V\[O�(MYPJH�JVU[PU\LZ�[V�OH]L�VUL�VM�[OL�OPNOLZ[�I\YKLUZ�
VM� /0=� NSVIHSS �̀� ;OPZ� PZ� PU� HKKP[PVU� [V� [OL� JOHSSLUNL�
VM� [OL� THUHNLTLU[� VM� ;\ILYJ\SVZPZ� �;)�� HUK� O\THU�
PTT\UVKLÄJPLUJ`� ]PY\Z� �/0=�� JV�TVYIPKP[ �̀� (S[OV\NO�
P[� PZ�THRPUN�NVVK�WYVNYLZZ� [V^HYKZ�[OL�<UP[LK�5H[PVUZ�
7YVNYHTTL�VU�(0+:�HUK�/0=� ��¶� ��¶� ��¶� ��[HYNL[Z�1 
º/0=� HUK� B;)D� YLSH[LK� Z[PNTH� HUK� KPZJYPTPUH[PVU� HYL�
YLJVNUPaLK�HZ�RL`�IHYYPLYZ�IV[O�[V�[OL�KLSP]LY`�VM�X\HSP[`�
ZLY]PJLZ� I`� OLHS[O� WYV]PKLYZ� HUK� [V� [OLPY� \[PSPaH[PVU� I`�
JVTT\UP[`�TLTILYZ�HUK�OLHS[O�WYV]PKLYZ�[OLTZLS]LZ»�� 
7\UP[P]L�SH^Z��WVSPJPLZ�HUK�WYHJ[PJLZ�HNHPUZ[�ZL_�^VYRLYZ�
HUK� WLVWSL� ^OV� \ZL� KY\NZ� �7>0+��� HZ� ^LSS� HZ� ZVJPV�
J\S[\YHS� UVYTZ� [OH[� KYP]L� WO`ZPJHS� HUK� ZL_\HS� ]PVSLUJL�
HNHPUZ[� RL`� WVW\SH[PVUZ�� WHY[PJ\SHYS`� ^VTLU� HUK�
JOPSKYLU��HSZV�ULNH[P]LS`�HɈLJ[�HJJLZZ�[V��\W[HRL�VM�HUK�
YL[LU[PVU�PU�ZLY]PJLZ���(JJLZZ�[V�ZL_\HS�HUK�YLWYVK\J[P]L�
OLHS[OJHYL� ZLY]PJLZ�� PUJS\KPUN� YLZWVUZLZ� [V� ZL_\HS� HUK�
NLUKLY�IHZLK� ]PVSLUJL� HɈLJ[Z� OV^� Z\JO� ZLY]PJLZ� HYL�
VYNHUPZLK�HUK�WYV]PKLK��  

��� ;OL�[HYNL[Z�WYV]PKLZ�H�ZL[�VM�NSVIHS�NVHSZ�VU�(0+:�HUK�/0=�^OPJO�WYV]PKLZ�[OH[�I`�������[OL�ºNVHS�PZ�[OH[�¸ ���VM�WLVWSL�SP]PUN�^P[O�
/0=�^PSS�RUV^�[OLPY�/0=�Z[H[\Z�� ���VM�[OVZL�^OV�RUV^�[OLPY�/0=�WVZP[P]L�Z[H[\Z�^PSS�IL�HJJLZZPUN�[YLH[TLU[��HUK� ���VM�WLVWSL�VU�
[YLH[TLU[�^PSS�OH]L�Z\WWYLZZLK�]PYHS�SVHKZ��:LL�:WV[SPNO[!�0U�¶�KLW[O��W\ISPJ�PU[LYLZ[�OLHS[O�QV\YUHSPZT�HJJLZZLZ�VU!�O[[WZ!��^^^�
ZWV[SPNO[UZW�JV�aH���� �������NYHWOZ�[OH[�[LSS�[OL�Z[VY`�VM�OP]�PU�ZV\[O�HMYPJHZ�WYV]PUJLZ��

��� 3�5`ISHKL��(�:[HUNS��,�>LPZZ�HUK�2�(ZOI\YU�º*VTIH[PUN�/0=�Z[PNTH�PU�OLHS[O�JHYL�ZL[[PUNZ!�>OH[�^VYRZ&»�Journal of the International 
AIDS Society�������� �!����

��� ;OL�.SVIHS�-\UK�¸)HZLSPUL�(ZZLZZTLU[�¶�:V\[O�(MYPJH!�:JHSPUN�\W�7YVNYHTZ�[V�9LK\JL�/\THU�9PNO[Z�HUK�9LSH[LK�
)HYYPLYZ�[V�/0=�HUK�;)�:LY]PJLZ¹�5V]LTILY������H[�P_��SHZ[�HJJLZZLK�MYVT�O[[WZ!��^^^�[OLNSVIHSM\UK�VYN�TLKPH������JYNF
O\THUYPNO[ZIHZLSPULHZZLZZTLU[ZV\[OHMYPJHFYLWVY[FLU�WKM&\$�������������������VU����1\UL������

��� 0IPK�

��� ���<5;:������HKVW[LK�I`�[OL�0U[LYUH[PVUHS�/LHS[O�*VUMLYLUJL�OLSK�PU�5L^�@VYR��� �1\UL�[V����1\S`�� ����HUK�ZPNULK�VU����1\S`�� ���
I`�[OL�YLWYLZLU[H[P]LZ�VM����Z[H[LZ��;OL�JVUZ[P[\[PVU�JHTL�PU[V�LMMLJ[�VU���(WYPS�� ���

��� (Y[�����VM�[OL�<UP]LYZHS�+LJSHYH[PVU�VM�/\THU�9PNO[Z�WYV]PKLZ�[OH[�ºBLD]LY`VUL�OHZ�[OL�YPNO[�[V�H�Z[HUKHYK�VM�SP]PUN�HKLX\H[L�MVY�[OL�
OLHS[O�HUK�^LSS�ILPUN�VM�OPTZLSM�HUK�VM�OPZ�MHTPS`��PUJS\KPUN�MVVK��JSV[OPUN��OV\ZPUN�HUK�TLKPJHS�JHYL�HUK�ULJLZZHY`�ZVJPHS�ZLY]PJLZ»��
(Y[��������VM�[OL�0U[LYUH[PVUHS�*V]LUHU[�VU�,JVUVTPJ��:VJPHS�HUK�*\S[\YHS�9PNO[Z�WYV]PKLZ�[OH[�WHY[PLZ�[V�[OL�*V]LUHU[�ºYLJVNUPaL�[OL�
YPNO[�VM�L]LY`VUL�[V�[OL�LUQV`TLU[�VM�[OL�OPNOLZ[�H[[HPUHISL�Z[HUKHYK�VM�WO`ZPJHS�HUK�TLU[HS�OLHS[O»"�HY[��������Z[H[LZ�[OH[�[OL�Z[LWZ�
[OVZL�WHY[PLZ�T\Z[�[HRL�[V�HJOPL]L�[OL�M\SS�YLHSPZH[PVU�VM�[OPZ�YPNO[�PUJS\KL�[OVZL�ULJLZZHY`�MVY�º�J��;OL�WYL]LU[PVU��[YLH[TLU[�HUK�JVU[YVS�
VM�LWPKLTPJ��LUKLTPJ��VJJ\WH[PVUHS�HUK�V[OLY�KPZLHZLZ"��K��;OL�JYLH[PVU�VM�JVUKP[PVUZ�^OPJO�^V\SK�HZZ\YL�[V�HSS�TLKPJHS�ZLY]PJL�
HUK�TLKPJHS�H[[LU[PVU�PU�[OL�L]LU[�VM�ZPJRULZZ»��(Y[�����VM�[OL�(MYPJHU�*OHY[LY�VU�/\THU�HUK�7LVWSLZ»�9PNO[Z�WYV]PKLZ�[OH[�º���,]LY`�
PUKP]PK\HS�ZOHSS�OH]L�[OL�YPNO[�[V�LUQV`�[OL�ILZ[�H[[HPUHISL�Z[H[L�VM�WO`ZPJHS�HUK�TLU[HS�OLHS[O�����:[H[L�7HY[PLZ�[V�[OL�WYLZLU[�*OHY[LY�
ZOHSS�[HRL�[OL�ULJLZZHY`�TLHZ\YLZ�[V�WYV[LJ[�[OL�OLHS[O�VM�[OLPY�WLVWSL�HUK�[V�LUZ\YL�[OH[�[OL`�YLJLP]L�TLKPJHS�H[[LU[PVU�^OLU�[OL`�
HYL�ZPJR�»�:LL�HSZV�HY[�����VM�[OL�*VU]LU[PVU�VU�[OL�9PNO[Z�VM�[OL�*OPSK�HUK�HY[�����VM�[OL�*VU]LU[PVU�VU�[OL�,SPTPUH[PVU�VM�(SS�-VYTZ�VM�
+PZJYPTPUH[PVU�HNHPUZ[�>VTLU�

.VHS���VM� [OL�:V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU� MVY�
/0=��;)�HUK�:;0Z�������������ZLLRZ�[V�HKKYLZZ�O\THU�
YPNO[Z�HUK�NLUKLY�YLSH[LK�IHYYPLYZ�[OH[�PUJYLHZL�YPZR�HUK�
WYL]LU[� WLVWSL� MYVT� HJJLZZPUN� ZLY]PJLZ�� PU� WHY[PJ\SHY�
^VTLU�� `V\[O�� ZL_� ^VYRLYZ�� WLVWSL� ^OV� \ZL� KY\NZ��
PUTH[LZ�� 3.);0� WLYZVUZ� HUK� WLYZVUZ� ^P[O� KPZHIPSP[PLZ�
[OYV\NO!

%� 9LK\JPUN�Z[PNTH�HUK�KPZJYPTPUH[PVU�HTVUNZ[�WLVWSL�
SP]PUN�^P[O�/0=�VY��[OVZL�^P[O�;)"

%� -HJPSP[H[PUN�HJJLZZ�[V�Q\Z[PJL�HUK�YLKYLZZ�MVY�WLVWSL�
SP]PUN�^P[O��HUK�]\SULYHISL�[V�/0=�HUK�;)"�HUK

%� 7YVTV[PUN�HU�LU]PYVUTLU[�[OH[�LUHISLZ�HUK�WYV[LJ[Z�
O\THU�HUK�SLNHS�YPNO[Z�HUK�WYL]LU[Z�Z[PNTH�HUK�
KPZJYPTPUH[PVU�

2. The Right to Access 
Healthcare

;OL�WYLHTISL�[V�[OL�>/6»Z�JVUZ[P[\[PVU��KLÄULZ�OLHS[O�
HZ�ºH�Z[H[L�VM�JVTWSL[L�WO`ZPJHS��TLU[HS�HUK�ZVJPHS�^LSS�
ILPUN�� UV[� TLYLS`� [OL� HIZLUJL� VM� KPZLHZL� VY� PUÄYTP[`»�
HUK�NVLZ�VU�[V�ZH`�[OH[�ºB[DOL�LUQV`TLU[�VM�[OL�OPNOLZ[�
H[[HPUHISL�Z[HUKHYK�VM�OLHS[O� PZ�VUL�VM� [OL� M\UKHTLU[HS�
YPNO[Z�VM�L]LY`�O\THU�ILPUN�^P[OV\[�KPZ[PUJ[PVU�VM�YHJL��
YLSPNPVU�� WVSP[PJHS� ILSPLM�� LJVUVTPJ� VY� ZVJPHS� JVUKP[PVU»��
;OL� YPNO[� [V� º[OL� OPNOLZ[� H[[HPUHISL� Z[HUKHYK� VM� OLHS[O»�
PZ� HSZV�HY[PJ\SH[LK� PU� ]HYPV\Z� PU[LYUH[PVUHS�O\THU� YPNO[Z�
PUZ[Y\TLU[Z� [V� ^OPJO� :V\[O� (MYPJH� PZ� WHY[ �̀�� 5V[HIS �̀�
HY[PJSL�������VM�[OL�0U[LYUH[PVUHS�*V]LUHU[�VU�,JVUVTPJ��
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:VJPHS� HUK� *\S[\YHS� 9PNO[Z� �0*,:*9�� YLX\PYLZ� TLTILY�
Z[H[LZ�[V�YLZWLJ[��WYV[LJ[�HUK�M\SÄS�[OL�YPNO[�[V�OLHS[O��

;OL� YPNO[� [V� HJJLZZ� [V� OLHS[OJHYL� UV[� VUS`� LU[HPSZ�
HJJLZZ� [V� TLKPJPULZ� HUK� OLHS[O� WYHJ[P[PVULYZ� I\[�
HSZV� ºPTWVZLZ� VISPNH[PVUZ� VU� Z[H[LZ� [V� LUZ\YL� [OL�
H]HPSHIPSP[ �̀� HJJLZZPIPSP[ �̀� HJJLW[HIPSP[`� HUK� X\HSP[`� VM�
OLHS[OJHYL� ZLY]PJLZ� MVY� HSS�� WHY[PJ\SHYS`� ]\SULYHISL� HUK�
THYNPUHSPZLK� NYV\WZ»��� ;OL� *VTTP[[LL� VU� 0*,:*9�
M\Y[OLY�HY[PJ\SH[LZ�[OPZ�YPNO[�I`�Z[H[PUN�[OH[�[OL�VISPNH[PVU�
[V�YLHSPZL�WYVNYLZZP]LS`�[OL�YPNO[�VM�HJJLZZ�[V�OLHS[OJHYL�
ZLY]PJLZ� YLX\PYLZ� Z[H[L� WHY[PLZ� [V� HKVW[�TLHZ\YLZ� [OH[�
HYL� ºKLSPILYH[L�� JVUJYL[L� HUK� [HYNL[LK� [V^HYKZ� [OL� M\SS�
YLHSPaH[PVU�VM�[OL�YPNO[»���:PTWS`�W\[��Z[H[LZ�T\Z[�LUZ\YL�
[OH[� WLVWSL� SP]L� PU� JVUKP[PVUZ� [OH[� KV� UV[� OHYT� [OLPY�
OLHS[O�I\[�WYVTV[L�HUK�M\SÄS� [OL�YPNO[�[V�OLHS[O��7YP]H[L�
WHY[PLZ� HYL� HSZV� L_WLJ[LK� [V� WYVTV[L� HUK� YLZWLJ[� [OPZ�
YPNO[� � :V\[O� (MYPJH� OHZ� H� WYVNYLZZP]L� JVUZ[P[\[PVUHS��
SLNPZSH[P]L�HUK�WVSPJ`�MYHTL^VYR�[OH[�WYV[LJ[Z�73/0=�HUK�
7>;)��HUK��PZ�JVUZPZ[LU[�^P[O�PU[LYUH[PVUHS�SH �̂�`L[�]LY`�
ML^�:V\[O�(MYPJHUZ�RUV^�HIV\[� [OL� SH^�HUK�^OH[� [OL`�
JHU�KV�[V�HZZLY[�[OLPY�YPNO[Z�[V�HJJLZZ�[V�OLHS[OJHYL��� 

2.1. Constitutional and Legislative 
Framework of the Right to 
Healthcare 

:LJ[PVU�������HUK�����VM�[OL�:V\[O�(MYPJHU�*VUZ[P[\[PVU11  
N\HYHU[LLZ� [OL� YPNO[� [V� OH]L� HJJLZZ� [V� OLHS[OJHYL�
ZLY]PJLZ��PUJS\KPUN�YLWYVK\J[P]L�OLHS[OJHYL��HUK�YLX\PYLZ�
[OL� Z[H[L� [V� [HRL� ºYLHZVUHISL� SLNPZSH[P]L� HUK� V[OLY�
TLHZ\YLZ��^P[OPU� P[Z�H]HPSHISL�YLZV\YJLZ�� [V�HJOPL]L�[OL�

��� ,�+\YVQH`L�º;OL�HWWYVHJOLZ�VM�[OL�(MYPJHU�*VTTPZZPVU�[V�[OL�YPNO[�[V�OLHS[O�\UKLY�[OL�(MYPJHU�*OHY[LY»�Law, Democracy & 
Development ���������!�� ��H[�WW��� �¶� ���:LL�HSZV�4�7PL[LYZL�Can Rights Cure? The Impact of Human Rights Litigation on South 
Africa’s Health System �7YL[VYPH!�7YL[VYPH�<UP]LYZP[`�3H^�7YLZZ��������H[�W������

��� :LL�[OL�0U[LYUH[PVUHS�*V]LUHU[�VU�,JVUVTPJ��:VJPHS�HUK�*\S[\YHS�9PNO[Z�.LULYHS�*VTTLU[����H[�WHYH�����

 �� 7�/\U[��9�:[L^HYK��1�)\LUV�KL�4LZX\P[H�HUK�3�6SKYPUN�5LNSLJ[LK�+PZLHZLZ!�(�/\THU�9PNO[Z�(UHS`ZPZ��:WLJPHS�;VWPJZ�PU�:VJPHS��
,JVUVTPJ�HUK�)LOH]PV\YHS��:,)��9LZLHYJO�9LWVY[�:LYPLZ�5V�����.LUL]H!�;+9�>VYSK�/LHS[O�6YNHUPZH[PVU��H[�W�����

����4�KVZ�:HU[VZ��7�2Y\NLY��:,�4LSSVYZ��.�>VS]HHYK[�HUK�,�]HU�KLY�9`Z[�º(U�L_WSHUH[VY`�Z\Y]L`�TLHZ\YPUN�Z[PNTH�HUK�KPZJYPTPUH[PVU�
L_WLYPLUJLK�I`�WLVWSL�SP]PUN�^P[O�/0=�(0+:�PU�:V\[O�(MYPJH!�;OL�7LVWSL�3P]PUN�^P[O�/0=�:[PNTH�0UKL_»�)4*�7\ISPJ�/LH[O���!�����������
+60��������������������������H[�W����

���� ;OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��

����6[OLY�SLNPZSH[PVU�PUJS\KLZ�[OL�*OVPJL�VU�;LYTPUH[PVU�VM�7YLNUHUJ`�(J[� ��VM��  ���^OPJO�SLNHSPZLZ�HIVY[PVU�HUK�HSSV^Z�MVY�ZHML�HJJLZZ�
[V� P[� PU�W\ISPJ� HUK�WYP]H[L�OLHS[O� MHJPSP[PLZ�� [OL�5\YZPUN�(J[� ���VM� ������^OPJO� PU[YVK\JLZ�THUKH[VY`� JVTT\UP[`� ZLY]PJL� MVY� U\YZLZ��
[OL�4LU[HS�/LHS[O�*HYL�(J[����VM�������^OPJO�WYV]PKLZ�MVY�H�WYVJLZZ�MVY�[OL�KL]LSVWTLU[�HUK�YLKLZPNU�VM�TLU[HS�OLHS[O�ZLY]PJLZ� PU�
YLJVNUP[PVU�VM�[OL�O\THU�YPNO[Z�VM�WLVWSL�^P[O�TLU[HS�PSSULZZLZ��ZLL�HSZV�[OL�4LU[HS�/LHS[O�(TLUKTLU[�)PSS��������[OL�:[LYPSPZH[PVU�(J[�
���VM��  ���^OPJO�WYV]PKLZ�MVY�[OL�YPNO[�[V�Z[LYPSPZH[PVU��HUK�[OL�/LHS[O�7YVMLZZPVUZ�(J[����VM�� ����HZ�HTLUKLK��^OPJO�YLN\SH[LZ�[OL�
TLKPJHS��KLU[HS�HUK�YLSH[LK�WYVMLZZPVUZ��(UV[OLY�PTWVY[HU[�KL]LSVWTLU[�PU�OLHS[O�JHYL�WVSPJ`�HUK�SLNPZSH[PVU�PZ�[OL�;YHKP[PVUHS�/LHS[O�
7YHJ[P[PVULYZ�(J[����VM�������^OPJO�YLN\SH[LZ�[YHKP[PVUHS�OLHS[O�WYHJ[PJLZ�HUK�[YHKP[PVUHS�OLHS[O�WYHJ[P[PVULYZ�

����(J[����VM�������HZ�HTLUKLK

����:LL�[OL�THUKH[L�VM�[OL�:V\[O�(MYPJHU�6MMPJL�VM�/LHS[O�:[HUKHYKZ�*VTWSPHUJL�HJJLZZLK�MYVT�O[[W!��^^^�VOZJ�VYN�aH�PUKL_�WOW�^OV�
^L�HYL�THUKH[L�VU�����1\UL������

WYVNYLZZP]L�YLHSPZH[PVU»�VM� [OPZ�YPNO[�� 0U� [LYTZ�VM�ZLJ[PVU�
������� UV� VUL� TH`� IL� YLM\ZLK� HJJLZZ� [V� LTLYNLUJ`�
OLHS[OJHYL�ZLY]PJLZ��:LJ[PVU�������J��VM� [OL�*VUZ[P[\[PVU�
WYV]PKLZ�[OH[�L]LY`�JOPSK�OHZ�[OL�YPNO[�[V�IHZPJ�OLHS[OJHYL�
ZLY]PJLZ�� :LJ[PVU� ����� YLX\PYLZ� [OL� Z[H[L� [V� ºYLZWLJ[��
WYV[LJ[��WYVTV[L�HUK�M\SÄS�[OL�YPNO[Z�PU�[OL�)PSS�VM�9PNO[Z»�
PUJS\KPUN�[OL�YPNO[Z�ZL[�V\[�PU�ZLJ[PVUZ����HUK����

;OL� MVSSV^PUN� WPLJLZ� VM� SLNPZSH[PVU� HK]HUJL� [OL�
JVUZ[P[\[PVUHS�YPNO[Z�[V�OLHS[OJHYL!��

2.1.1. The National Health Act�� 

;OL�5H[PVUHS�/LHS[O�(J[��5/(��WYV]PKLZ�[OL�MYHTL^VYR�MVY�
H�ZPUNSL�UH[PVUHS�OLHS[O�Z`Z[LT��;OPZ�Z`Z[LT�JVTWYPZLZ�
IV[O� W\ISPJ� HUK� WYP]H[L�ZLJ[VY� LU[P[PLZ� JVUJLYULK�^P[O�
[OL�ÄUHUJPUN��WYV]PZPVU�VY�KLSP]LY`�VM�OLHS[O� ZLY]PJLZ��� 
:LJ[PVU���VM�[OL�5/(�KLÄULZ�H�OLHS[O�LZ[HISPZOTLU[�HZ�
º[OL�^OVSL�VY�WHY[�VM�H�W\ISPJ�VY�WYP]H[L�PUZ[P[\[PVU��MHJPSP[ �̀�
I\PSKPUN�VY�WSHJL��̂ OL[OLY�MVY�WYVÄ[�VY�UV[��[OH[�PZ�VWLYH[LK�
VY�KLZPNULK�[V�WYV]PKL�PUWH[PLU[�VY�V\[WH[PLU[�[YLH[TLU[��
KPHNUVZ[PJ� VY� [OLYHWL\[PJ� PU[LY]LU[PVUZ�� U\YZPUN��
YLOHIPSP[H[P]L�� WHSSPH[P]L�� JVU]HSLZJLU[�� WYL]LU[H[P]L� VY�
V[OLY�OLHS[O�ZLY]PJLZ»�

;OL� 5/(� WYV]PKLZ� MVY� H� U\TILY� VM� IHZPJ� OLHS[OJHYL�
YPNO[Z� ^OPJO� PUJS\KL� [OL� YPNO[� [V� LTLYNLUJ`� [YLH[TLU[ 
PU� HU�LU]PYVUTLU[� [OH[� PZ� UV[�OHYTM\S� [V�^LSS�ILPUN��(SS�
WYV]PUJLZ� HYL� YLX\PYLK� [V� HSPNU� [OLPY� WYV]PUJPHS� OLHS[O�
SLNPZSH[PVU�^P[O�[OL�5/(��

:LJ[PVU���VM�[OL�5/(�YLX\PYLZ�[OH[�WYLNUHU[�HUK�SHJ[H[PUN�
^VTLU��HUK�JOPSKYLU�ILSV^�[OL�HNL�VM�ZP_��^OV�HYL�UV[�
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TLTILYZ� VY� ILULÄJPHYPLZ� VM� TLKPJHS� HPK� ZJOLTLZ� IL�
WYV]PKLK� ^P[O� MYLL� OLHS[O� ZLY]PJLZ"� [OH[� ºHSS� WLYZVUZ��
L_JLW[� TLTILYZ� VM� TLKPJHS� HPK� ZJOLTLZ� HUK� [OLPY�
KLWLUKHU[Z� HUK� WLYZVUZ� YLJLP]PUN� JVTWLUZH[PVU� MVY�
JVTWLUZHISL� VJJ\WH[PVUHS� KPZLHZLZ»� IL� WYV]PKLK� ^P[O�
MYLL� WYPTHY`� OLHS[OJHYL� ZLY]PJLZ"� HUK� [OH[� ^VTLU��
Z\IQLJ[� [V� [OL� *OVPJL� VU� ;LYTPUH[PVU� VM� 7YLNUHUJ`�
(J[����IL�NP]LU�HJJLZZ�[V�MYLL�[LYTPUH[PVU�VM�WYLNUHUJ`�
ZLY]PJLZ�

:LJ[PVU� �� VM� [OL� 5/(� WYV]PKLZ� [OH[� UV� ºOLHS[OJHYL�
WYV]PKLY�� OLHS[O� ^VYRLY� VY� OLHS[O� LZ[HISPZOTLU[»� JHU�
YLM\ZL� [V� WYV]PKL� LTLYNLUJ`� TLKPJHS� [YLH[TLU[��
(S[OV\NO�[OPZ�PUQ\UJ[PVU�HSZV�HWWSPLZ�[V�WYP]H[L�OVZWP[HSZ��
PU�WYHJ[PJL�[OLPY�ºWH`�UV �̂�VWLYH[L�SH[LY»�WVSPJPLZ�JV\SK�IL�
ZHPK�[V�JVU[YH]LUL�P[�

2.1.2. Medicines and Related Substances 
Control Act�� 

;OL� 4LKPJPULZ� HUK� 9LSH[LK� :\IZ[HUJLZ� *VU[YVS� (J[�
�4LKPJPULZ� (J[�� [VNL[OLY� ^P[O� [OL� NLULYHS� YLN\SH[PVUZ�
PZZ\LK� \UKLY� [OL� (J[���� NV]LYU� [OL� THU\MHJ[\YL��
KPZ[YPI\[PVU��ZHSL�HUK�THYRL[PUN�VM�TLKPJPULZ�\UKLY�[OL�
YLZWVUZPIPSP[`�VM�[OL�4LKPJPULZ�*VU[YVS�*V\UJPS��4**����  

2.1.3. The Medical Schemes Act�  

;OL�4LKPJHS� :JOLTLZ� (J[� �4:(�� YLN\SH[LZ� [OL� WYP]H[L�
TLKPJHS�ZJOLTLZ�PUK\Z[Y �̀�

2.2. Statutory Bodies that Regulate 
the Health Services Professions 
in South Africa

;OLYL� HYL� ZL]LYHS� Z[H[\[VY`� IVKPLZ� [OH[� YLN\SH[LZ� [OL�
OLHS[O� ZLY]PJLZ� WYVMLZZPVUZ� PU� :V\[O� (MYPJH�� ;OL� TVZ[�
YLSL]HU[�VM�[OLZL�HYL!

����(J[� ��VM��  �

����(J[�����VM�� ��

���� 0ZZ\LK�\UKLY�.5�9����PU�Government Gazette ������VM����(WYPS������

����-VY�M\Y[OLY�KL[HPSZ�HIV\[�[OL�4LKPJPULZ�*VU[YVS�*V\UJPS��ZLL�O[[W!��^^^�TJJaH�JVT�HIV\[�KLMH\S[�HZW�

� ��(J[�����VM��  �

����(J[����VM�� ���

����(J[����VM�� ���

����.\PKLSPULZ�PUJS\KPUN��MVY�L_HTWSL��N\PKLSPULZ�VU�[OL�YLNPZ[YH[PVU�VM�TLKPJPULZ�JHU�IL�HJJLZZLK�H[�O[[W!��^^^�TJJaH�JVT�
7\ISPJH[PVUZ�0UKL_���

����:LL�[OL�:V\[O�(MYPJHU�5H[PVUHS�*SPUPJHS�;YPHSZ�9LNPZ[LY»Z�^LIZP[L�H[�O[[W!��^^^�ZHUJ[Y�NV]�aH�

%� ;OL�(SSPLK�/LHS[O�7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�
(MYPJH�^HZ�LZ[HISPZOLK�PU�[LYTZ�VM�[OL�(SSPLK�
/LHS[O�7YVMLZZPVUZ�(J[���[V�JVU[YVS�HSS�HSSPLK�OLHS[O�
WYVMLZZPVUZ�^OPJO�WYV]PKL�JVTWSLTLU[HY`�HUK�
HS[LYUH[P]L�OLHS[OJHYL�PUJS\KPUN��MVY�L_HTWSL��
*OPULZL�TLKPJPUL��HJ\W\UJ[\YL�HUK�OVTLVWH[O �̀

%� ;OL�/LHS[O�7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�(MYPJH�
�/7*:(���LZ[HISPZOLK�PU�[LYTZ�VM�[OL�/LHS[O�
7YVMLZZPVUZ�(J[����N\PKLZ�HUK�YLN\SH[LZ�[OL�OLHS[O�
WYVMLZZPVU�PU�HSS�HZWLJ[Z�PUJS\KPUN�YLNPZ[YH[PVU��
LK\JH[PVU�HUK�[YHPUPUN��WYVMLZZPVUHS�JVUK\J[�HUK�
L[OPJHS�ILOH]PV\Y�VM�OLHS[O�WYHJ[P[PVULYZ��;OL�*V\UJPS�
HSZV�ZLLRZ�[V�LUZ\YL�[OL�KL]LSVWTLU[�VM�HUK�MVZ[LY�
JVTWSPHUJL�^P[O�OLHS[OJHYL�Z[HUKHYKZ��

%� ;OL�*V\UJPS�MVY�4LKPJHS�:JOLTLZ��*4:���
LZ[HISPZOLK�PU�[LYTZ�VM�[OL�4LKPJHS�:JOLTLZ�(J[��
Z\WLY]PZLZ�TLKPJHS�ZJOLTLZ��

%� ;OL�4**�^HZ�LZ[HISPZOLK�PU�[LYTZ�VM�[OL�4LKPJPULZ�
HUK�9LSH[LK�:\IZ[HUJLZ�*VU[YVS�(J[�[V�YLN\SH[L�
[OL�WLYMVYTHUJL�VM�JSPUPJHS�[YPHSZ�HUK�YLNPZ[YH[PVU�
VM�TLKPJPULZ�HUK�TLKPJHS�KL]PJLZ��;OL�4**�PZ�
YLZWVUZPISL�MVY�LUZ\YPUN�[OH[�HSS�JSPUPJHS�[YPHSZ�VM�
\UYLNPZ[LYLK�TLKPJPULZ�HUK�VM�UL^�PUKPJH[PVUZ�VM�
YLNPZ[LYLK�TLKPJPULZ�JVTWS`�^P[O�[OL�ULJLZZHY`�
YLX\PYLTLU[Z�MVY�ZHML[ �̀�X\HSP[`�HUK�LMMPJHJ �̀���0U�
[OPZ�YLNHYK��[OL�:V\[O�(MYPJHU�5H[PVUHS�*SPUPJHS�
;YPHSZ�9LNPZ[LY��\UKLY�[OL�H\ZWPJLZ�VM�[OL�5H[PVUHS�
+LWHY[TLU[�VM�/LHS[O��WYV]PKLZ�[OL�W\ISPJ�^P[O�
\WKH[LK�PUMVYTH[PVU�VU�JSPUPJHS�[YPHSZ�ILPUN�
JVUK\J[LK�VU�O\THU�WHY[PJPWHU[Z�PU�:V\[O�(MYPJH��
;OL�9LNPZ[LY�WYV]PKLZ�PUMVYTH[PVU�Z\JO�HZ�[OL�[YPHS»Z�
W\YWVZL��^OV�JHU�WHY[PJPWH[L��^OLYL�[OL�[YPHS�PZ�
ILPUN�JVUK\J[LK�HUK�[OL�JVU[HJ[�KL[HPSZ�VM�WLVWSL�
YLZWVUZPISL�MVY�[OL�[YPHS��0[�HSZV�PUMVYTZ�[OL�W\ISPJ�
HIV\[�[OLPY�JVUZ[P[\[PVUHS�YPNO[Z�ZOV\SK�HU`VUL�^PZO�
[V�WHY[PJPWH[L�PU�JSPUPJHS�[YPHSZ���  



ACCESS TO HEALTH CARE FOR KEY AND VULNERABLE POPULATION

HIV/TB AND THE LAW - A LEGAL RESOURCE

��

%� ;OL�6MMPJL�VM�/LHS[O�:[HUKHYKZ�HUK�*VTWSPHUJL�
�6/:*��^HZ�LZ[HISPZOLK�I`�[OL�5/(���[V�WYV[LJ[�
HUK�WYVTV[L�[OL�OLHS[O�HUK�ZHML[`�VM�\ZLYZ�VM�OLHS[O�
ZLY]PJLZ�PU�:V\[O�(MYPJH��;OL�6/:*�PZ�KPZJ\ZZLK�PU�
KL[HPS�PU�WHYHNYHWO�����ILSV �̂

(SS�[OL�HIV]L�Z[H[\[LZ�HUK�Z[H[\[VY`�IVKPLZ�HYL�HPTLK�H[�
LUZ\YPUN�[OH[�OLHS[OJHYL�ZLY]PJLZ�HYL�WYV]PKLK�LɈLJ[P]LS`�
HUK� [OH[� OLHS[OJHYL� WYVMLZZPVUHSZ� WYV[LJ[�� YLZWLJ[��
WYVTV[L�HUK�M\SÄS�[OL�YPNO[�[V�OLHS[OJHYL�

3. Landmark Cases which 
have given Meaning to the 
Constitutional and Legislative 
Framework Relating to Health 
in South Africa 

;OL� ÄYZ[� PTWVY[HU[� JHZL� KLHSPUN�^P[O� ZLJ[PVU� ��� PZ� [OL�
TH[[LY�IL[^LLU�Soobramoney v Minister of Health�����4Y�
:VVIYHTVUL`� H� K`PUN� KPHIL[PJ� THU� HZRLK� [OL� JV\Y[Z�
[V� VYKLY� H� W\ISPJ� OVZWP[HS� [V� WYV]PKL� OPT� ^P[O� KPHS`ZPZ�
[YLH[TLU[��6^PUN�[V�SPTP[LK�YLZV\YJLZ��[OL�OVZWP[HS�NH]L�
KPHS`ZPZ� [YLH[TLU[� VUS`� [V� [OVZL� ^OVZL� JVUKP[PVU� ^HZ�
J\YHISL�VY�^OV��HM[LY�JOYVUPJ� YLUHS� MHPS\YL��^LYL�LSPNPISL�
MVY�H�RPKUL`� [YHUZWSHU[��4Y�:VVIYHTVUL`�KPK�UV[�TLL[�
HU`�VM�[OLZL�JYP[LYPH��/L�JVU[LUKLK�[OH[�[OL�NV]LYUTLU[»Z�
KLJPZPVU�OHK�PUMYPUNLK�OPZ�YPNO[�[V�SPML�PU�[LYTZ�VM�ZLJ[PVU�
��� VM� [OL� *VUZ[P[\[PVU� HUK� OPZ� YPNO[� UV[� [V� IL� YLM\ZLK�
LTLYNLUJ`�TLKPJHS�[YLH[TLU[�PU�[LYTZ�VM�ZLJ[PVU���������

;OL�*VUZ[P[\[PVUHS�*V\Y[�KLJPKLK�[OH[�4Y�:VVIYHTVUL`»Z�
JVUKP[PVU� ^HZ� UV[� VUL� YLX\PYPUN� LTLYNLUJ`� TLKPJHS�
[YLH[TLU[� ^P[OPU� [OL� TLHUPUN� VM� ZLJ[PVU� ������ HUK�
[OLYLMVYL�H�KPYLJ[�VISPNH[PVU�KPK�UV[�YLZ[�VU�[OL�Z[H[L� PU�
[OPZ� YLNHYK�� ;OL� JVZ[Z� VM� WYV]PKPUN� 4Y� :VVIYHTVUL`�
HUK� L]LY`VUL� PU� H� ZPTPSHY� WVZP[PVU� [V� OPZ� ^P[O� KPHS`ZPZ�
[YLH[TLU[�^LYL�WYVOPIP[P]L�MVY�H�WYV]PUJPHS�OLHS[O�Z`Z[LT�
^OPJO�^HZ�PU�KLI[��;OL�JV\Y[�[OLYLMVYL�KLJPKLK�[V�KLMLY�
[V�[OL�KPɉJ\S[�WVSPJ`�KLJPZPVUZ�[OL�L_LJ\[P]L�OHK�THKL�
HUK�MV\UK�[OH[�[OL�L_LJ\[P]L�^HZ�PU�MHJ[�JVTWS`PUN�^P[O�
P[Z�VISPNH[PVU�[V�WYV]PKL�WYVNYLZZP]L�HJJLZZ�[V�OLHS[OJHYL���

�����5H[PVUHS�/LHS[O�(TLUKTLU[�(J[����VM������

�����  ������:(������**��

����0IPK��H[�WHYH��� �

����*�5N^LUH�º;OL�OPZ[VYPJHS�KL]LSVWTLU[�VM�[OL�TVKLYU�:V\[O�(MYPJHU�OLHS[O�JHYL�Z`Z[LT!�-YVT�WYP]PSLNL�[V�LNHSP[HYPHUPZT»�+L�1\YL�������
������!�� ��H[�W���� �

����������������"�����������)*39�������**��

;OL�JV\Y[�KYL^�H�KPZ[PUJ[PVU�IL[^LLU�[OL�Z[H[L»Z�VISPNH[PVU�
[V�M\SÄS�[OL�YPNO[�[V�TLKPJHS�[YLH[TLU[�VM�[LYTPUHS�PSSULZZLZ�
HUK� P[Z�VISPNH[PVUZ� PU�YLZWLJ[�VM�V[OLY� MVYTZ�VM�TLKPJHS�
JHYL��0[�OLSK�[OH[�

BPDU�V\Y�*VUZ[P[\[PVU�[OL�YPNO[�[V�TLKPJHS�[YLH[TLU[�
KVLZ�UV[�OH]L� [V�IL� PUMLYYLK� MYVT� [OL�UH[\YL�VM�
[OL� :[H[L� LZ[HISPZOLK� I`� [OL� *VUZ[P[\[PVU� VY�
MYVT� [OL� YPNO[� [V� SPML� ^OPJO� P[� N\HYHU[LLZ�� 0[� PZ�
KLHS[�^P[O�KPYLJ[S`� PU�ZLJ[PVU����� 0M� ZLJ[PVU�������
^LYL� [V� IL� JVUZ[Y\LK� PU� HJJVYKHUJL� ^P[O� B4Y�
:VVIYHTVUL`»ZD� JVU[LU[PVU� P[� ^V\SK� THRL� P[�
Z\IZ[HU[PHSS`�TVYL�KPɉJ\S[�MVY�[OL�:[H[L�[V�M\SÄS�P[Z�
WYPTHY`�VISPNH[PVUZ�\UKLY�ZLJ[PVUZ�BZPJD�������HUK�
���� [V� WYV]PKL� OLHS[OJHYL� ZLY]PJLZ� [V� ºL]LY`VUL»�
^P[OPU�P[Z�H]HPSHISL�YLZV\YJLZ��0[�^V\SK�HSZV�OH]L�
[OL�JVUZLX\LUJL�VM�WYPVYP[PZPUN� [OL� [YLH[TLU[�VM�
[LYTPUHS� PSSULZZLZ� V]LY� V[OLY� MVYTZ� VM� TLKPJHS�
JHYL� HUK� ^V\SK� YLK\JL� [OL� YLZV\YJLZ� H]HPSHISL�
[V� [OL� :[H[L� MVY� W\YWVZLZ� Z\JO� HZ� WYL]LU[H[P]L�
OLHS[OJHYL� HUK� TLKPJHS� [YLH[TLU[� MVY� WLYZVUZ�
Z\ɈLYPUN�MYVT�PSSULZZLZ�VY�IVKPS`�PUÄYTP[PLZ�^OPJO�
HYL�UV[�SPML�[OYLH[LUPUN��� 

4Y�:VVIYHTVUL`�KPLK�ZOVY[S`�HM[LY�[OL�JV\Y[»Z�KLJPZPVU�
^HZ� OHUKLK� KV^U�� ;OL� \ZL� VM� ZLJ[PVU� ��� HZ� H� [VVS�
[V� MVYJL� HJJLZZ� [V� OLHS[OJHYL� ZLLTLK� [V� OH]L� KPLK��
[VV�� PU� [OH[� [OL� JV\Y[� ZLLTLK� [V� OH]L� HJJLW[LK� [OL�
NV]LYUTLU[»Z�JVU[LU[PVU�[OH[�YLZV\YJLZ�̂ LYL�\UH]HPSHISL�
^P[OV\[�LUX\PYPUN�^OL[OLY�[OL�Z[H[L�^HZ�HJJVYKPUN�ºK\L�
WYPVYP[`� [V� [OL� YLHSPZH[PVU� VM� [OL� YPNO[� ZV\NO[� BP�L�� [OL�
YPNO[�[V�HJJLZZ�OLHS[OJHYL�ZLY]PJLZD�I`�THRPUN�H]HPSHISL�
YLZV\YJLZ� [OH[� V\NO[� [V� IL� H]HPSHISL� HUK� \[PSPZPUN� Z\JO�
YLZV\YJLZ�LɈLJ[P]LS`»���  

0U� HUV[OLY� SHUKTHYR� JHZL� VM� Minister of Health and 
others v Treatment Action Campaign and others (No. 
2)���� JVTTVUS`� RUV^U� HZ� [OL� 5L]PYHWPUL� JHZL�� [OL�
NV]LYUTLU[� ZV\NO[� HU� VYKLY� YL]LYZPUN� [OL� /PNO� *V\Y[�
KLJPZPVU� [OH[� [OL� NV]LYUTLU[� OHK� HJ[LK� \UYLHZVUHIS`�
PU� YLM\ZPUN� [V� THRL� 5L]PYHWPUL� H]HPSHISL� PU� [OL� W\ISPJ�
OLHS[O� ZLJ[VY� ^OLU� [OL� H[[LUKPUN� KVJ[VY� JVUZPKLYLK� P[�
TLKPJHSS`� PUKPJH[LK�HUK� PU�UV[�ZL[[PUN�V\[�H� [PTL� MYHTL�
MVY�H�UH[PVUHS�WYVNYHTTL�MVY�[OL�WYL]LU[PVU�VM�TV[OLY�[V�
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JOPSK� [YHUZTPZZPVU�VM�/0=��;OL�*VUZ[P[\[PVUHS�*V\Y[�OHK�
[V�KLJPKL�^OL[OLY� [OL�NV]LYUTLU[�^HZ�JVUZ[P[\[PVUHSS`�
VISPNLK�PU�[LYTZ�VM�ZLJ[PVUZ����HUK����VM�[OL�*VUZ[P[\[PVU�
[V�WSHU�HUK�PTWSLTLU[�Z\JO�H�WYVNYHTTL�[OYV\NOV\[�[OL�
JV\U[Y �̀�

0U� H� \UHUPTV\Z� Q\KNTLU[�� [OL� JV\Y[� VYKLYLK� [OL�
NV]LYUTLU[� [V� WYV]PKL� 5L]PYHWPUL�� 0[� MV\UK� [OH[� [OL�
JVUZ[P[\[PVUHS� VISPNH[PVUZ� VU� [OL� Z[H[L� YLX\PYLK� P[� [V� HJ[�
YLHZVUHIS`� [V� WYV]PKL� HJJLZZ� [V� OLHS[OJHYL� ZLY]PJLZ�
HUK� [OH[� [OL� Z[H[L»Z� WVSPJ`� VM� UV[� WYV]PKPUN� 5L]PYHWPUL�
^HZ�JVU[YHY`� [V� [OL�*VUZ[P[\[PVU� PU� [OH[� P[�^HZ� PUÅL_PISL��
\UYLHZVUHISL�HUK�KLUPLK�TV[OLYZ�HUK�JOPSKYLU�HJJLZZ�[V�
H�WV[LU[PHSS`�SPML�ZH]PUN�KY\N��;OL�JV\Y[�HSZV�OLSK�[OH[�[OL�
NV]LYUTLU[� ^HZ� JVUZ[P[\[PVUHSS`� VISPNLK� º[V� KL]PZL� HUK�
PTWSLTLU[�^P[OPU�P[Z�H]HPSHISL�YLZV\YJLZ�H�JVTWYLOLUZP]L�
HUK�JV�VYKPUH[LK�WYVNYHTTL�[V�YLHSPZL�WYVNYLZZP]LS`�[OL�
YPNO[Z�VM�WYLNUHU[�^VTLU�HUK�[OLPY�UL^IVYU�JOPSKYLU�[V�
OH]L�HJJLZZ�[V�OLHS[O�ZLY]PJLZ�[V�JVTIH[�TV[OLY�[V�JOPSK�
[YHUZTPZZPVU�VM�/0=�»�  

6U� � � 5V]LTILY� ������ [OL� :V\[O� (MYPJHU� *HIPUL[�
HWWYV]LK� [OL�6WLYH[PVUHS� 7SHU� MVY�*VTWYLOLUZP]L�/0=�
HUK�(0+:�*HYL��4HUHNLTLU[� HUK� ;YLH[TLU[� MVY� :V\[O�
(MYPJH� ^OPJO� KL[HPSLK�� HTVUNZ[� V[OLY� [OPUNZ�� H� W\ISPJ�
ZLJ[VY� (9=� [YLH[TLU[� WYVNYHTTL� MVY� [OL� WYV]PZPVU� VM�
HWWYVWYPH[L� JHYL� PU� WYPZVUZ���� +LZWP[L� [OPZ�� PUTH[LZ�
PUMLJ[LK�^P[O�/0=� HUK�^OVZL�/0=� PUMLJ[PVU�TL[� JSPUPJHS�
N\PKLSPULZ� MVY� (9=� [YLH[TLU[� ^LYL� UV[� WYV]PKLK� ^P[O�
(9=Z��0U�N v Government of Republic of South Africa �5V��
������[OL�(0+:�3H^�7YVQLJ[��UV^�WHY[�VM�[OL�VYNHUPZH[PVU�
:LJ[PVU� ���� IYV\NO[� HU� HWWSPJH[PVU� [V� MVYJL� WYPZVU�
H\[OVYP[PLZ�[V�WYV]PKL�(9;�[V�PUTH[LZ�VM�>LZ[]PSSL�WYPZVU�
^OV�^LYL�ILPUN�KLUPLK�[OPZ� SPML�ZH]PUN�TLKPJH[PVU��;OL�
JV\Y[� OLSK� [OH[� [OL� KLUPHS� VM� HJJLZZ� [V� (9=� ]PVSH[LK�
WYPZVULYZ»�JVUZ[P[\[PVUHS�YPNO[Z�[V�TLKPJHS�[YLH[TLU[����

;OL�YPNO[Z�VM� PUTH[LZ�SP]PUN�^P[O�/0=�HUK�[OVZL�^P[O�;)�
HYL�KPZJ\ZZLK�PU�KL[HPS�PU�Z\I�¶�JOHW[LY������

� ��0IPK��H[�WHYH������

����:LL�1�)LYNLY�º0TWSLTLU[PUN�[OL�6WLYH[PVUHS�7SHU�PU�WYPZVUZ»�PU�º(0+:�3H^�7YVQLJ[!����4VU[O�9L]PL^!�1HU\HY`������[V�1\UL�����»��
HJJLZZLK�MYVT��O[[W!��^^^�[HJ�VYN�aH�+VJ\TLU[Z�*V\Y[F*HZLZ�>LZ[]PSSLF7YPZVULYZ�(SW�����WKM�VU����1\UL������

�������������:(������+��

����B����D�A(3*���������� �����031� ����3*��

����B����D�A(**����������������:(��**��

����0IPK��H[�WHYH�����

����0IPK��H[�WHYH�������;OPZ�^HZ�ZV�L]LU�[OV\NO�HU�\YNLU[�OLSPJVW[LY�YPKL�TPNO[�OH]L�ILLU�YLX\PYLK�[V�[YHUZWVY[�[OL�PUQ\YLK�Y\NI`�WSH`LY�[V�
[OL�JVYYLJ[�OVZWP[HS�MVY�[YLH[TLU[��

(UV[OLY�ZLTPUHS�JHZL�PZ�[OH[�VM�Naude v Member of the 
Executive Council Department of Health Mpumalanga32 
^OPJO�KLHS[�^P[O�[OL�KPZTPZZHS�VM�H�KVJ[VY�ILJH\ZL�VM�OPZ�
Z\WWVY[�MVY�[OL�WYV]PZPVU�VM�WVZ[�L_WVZ\YL�WYVWO`SH_PZ�[V�
YHWL�Z\Y]P]VYZ�H[�H�W\ISPJ�OVZWP[HS�PU�4W\THSHUNH�^OPJO�
WYV]PZPVU�̂ HZ�JVU[YHY`�[V�WVSPJ`�H[�[OL�[PTL��;OL�KPZTPZZHS�
^HZ�MV\UK��OHYKS`�Z\YWYPZPUNS �̀�[V�IL�H\[VTH[PJHSS`�\UMHPY�

>P[O� YLNHYK� [V� [OL� YPNO[� [V� LTLYNLUJ`� [YLH[TLU[�� [OL�
*VUZ[P[\[PVUHS�*V\Y[�YLJVUZPKLYLK�ZLJ[PVU����PU�H�JHZL�VM�
Oppelt v Head: Health, Department of Health Provincial 
Administration: Western Cape���̂ OPJO�H�Y\NI`�WSH`LY�̂ HZ�
WHYHS`ZLK�^OLU�H�ZJY\T�JVSSHWZLK��/L�^HZ�Y\ZOLK�[V�H�
W\ISPJ�OVZWP[HS�I\[��HM[LY�ZVTL�KLSH`Z��TV]LK�[V�HUV[OLY�
OVZWP[HS��-PUHSS �̀�OL�^HZ�[HRLU�[V�H�[OPYK�OVZWP[HS�^OLYL�
OL� YLJLP]LK� [YLH[TLU[�ZVTL����OV\YZ�HM[LY�OPZ� PUQ\Y �̀� 0[�
^HZ�HYN\LK�[OH[�OHK�OL�YLJLP]LK�[OPZ�[YLH[TLU[�^P[OPU���
OV\YZ�VM�OPZ�PUQ\Y �̀�OL�^V\SK�UV[�IL�WHYHS`ZLK��;OL�JV\Y[�
^HZ� ZWSP[� VU� [OL� PZZ\L�� ;OL�THQVYP[`� Q\KNTLU[� KLJPKLK�
[OH[�[OL!�

ºSH^� YLX\PYLZ� OVZWP[HSZ� [V� WYV]PKL� \YNLU[� HUK�
HWWYVWYPH[L� LTLYNLUJ`� TLKPJHS� [YLH[TLU[� [V�
H�WLYZVU� PU� [OL�WVZP[PVU�VM� [OL�HWWSPJHU[�� ;OLYL�
PZ� UV� KV\I[� [OH[� [OL� SLNHS� JVU]PJ[PVUZ� VM� [OL�
JVTT\UP[`�KLTHUK�[OH[�OVZWP[HSZ�HUK�OLHS[OJHYL�
WYHJ[P[PVULYZ� T\Z[� WYV]PKL� WYVÄJPLU[� OLHS[OJHYL�
ZLY]PJLZ� [V� TLTILYZ� VM� [OL� W\ISPJ�� ;OLZL�
JVU]PJ[PVUZ� HSZV� KLTHUK� [OH[� [OVZL�^OV� MHPS� [V�
KV�ZV�T\Z[�PUJ\Y�SPHIPSP[ �̀»�� 

0U� JVU[YHZ[� [V� [OL� :VVIYHTVUL`� JHZL�� [OL� Z[H[L� KPK�
UV[� JSHPT� [OH[� P[� KPK�UV[� OH]L� [OL� YLZV\YJLZ� [V�WYV]PKL�
[OL� [YLH[TLU[� YLX\PYLK���� (M[LY� HUHS`ZPUN� [OL� MHJ[Z�� [OL�
THQVYP[`�KLJPKLK�[OH[�[OL�OVZWP[HS�WYV[VJVS�^OPJO�SLK�[V�
[OL�Y\NI`�WSH`LY»Z�UV[�ILPUN�ZLU[�WYVTW[S`�[V�[OL�JVYYLJ[�
OVZWP[HS� MVY� [OL� JVYYLJ[� [YLH[TLU[� ^HZ� \UYLHZVUHISL�
HUK� JVUZ[P[\[LK� H� ºJVUZ[Y\J[P]L� YLM\ZHS»� [V� WYV]PKL� [OL�
HWWYVWYPH[L� [YLH[TLU[� HUK� [OLYLMVYL� MV\UK� [OL� Z[H[L�
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SPHISL�MVY�[OL�WHYHS`ZPZ����;OL�TPUVYP[`�KLJPZPVU�[VVR�[OL�
]PL^� [OH[� [OL� KVJ[VYZ�� NP]LU� [OL� JVU[L_[� PU�^OPJO� [OL`�
^VYRLK�� [OL� YLZV\YJLZ� H]HPSHISL� [V� [OLT� HUK� [OL� Z[H[L�
VM�RUV^SLKNL�HIV\[�Z\JO�PUQ\YPLZ�H[�[OL�[PTL��OHK�HJ[LK�
YLHZVUHIS`�HUK�[OH[�P[�[OLYLMVYL�̂ V\SK�UV[�OH]L�MV\UK�[OL�
Z[H[L�SPHISL��� 

4. People Living with HIV and 
PWTB on Private Medical 
Aid Schemes

;OL� :V\[O� (MYPJHU� )PSS� VM� 9PNO[Z� WSHJLZ� JVUZ[P[\[PVUHS�
VISPNH[PVUZ� VU� IV[O� Z[H[L� HUK� WYP]H[L� PUZ[P[\[PVUZ�� 0U�
[OL�W\ISPJ�ZLJ[VY��[OL�Z[H[L�HJ[Z�HZ�H�WYV]PKLY�VM�NVVKZ�
HUK� ZLY]PJLZ� ^OPSL� PU� [OL� WYP]H[L� ZLJ[VY� P[� T\Z[� [HRL�
YLHZVUHISL�Z[LWZ�[V�W\[�PU�WSHJL�H�SLNHS�MYHTL^VYR�[OH[�
MHJPSP[H[LZ� HJJLZZ� [V� OLHS[OJHYL�� ;OL� OLHS[OJHYL� ZLJ[VY�
PU� :V\[O� (MYPJH� JVTWYPZLZ� IV[O� W\ISPJ� HUK� WYP]H[L�
OLHS[OJHYL�� 0U� ��� �� VUL�ÄM[O� �������� VM� :V\[O� (MYPJHU�
OV\ZLOVSKZ�OHK�H[�SLHZ[�VUL�TLTILY�^OV�ILSVUNLK�[V�H�
TLKPJHS�HPK�ZJOLTL��� 

;OL� 4LKPJHS� :JOLTLZ� (J[� HUK� YLN\SH[PVUZ� � YLN\SH[L�
TLKPJHS� HPK� ZJOLTLZ� PU� :V\[O� (MYPJH�� ;OL� 4:(�
LZ[HISPZOLK� [OL� *V\UJPS� MVY� 4LKPJHS� :JOLTLZ� �*4:��
^OPJO�PZ�HPTLK�H[�WYV[LJ[PUN�[OL�PU[LYLZ[Z�VM�TLTILYZ�VM�
TLKPJHS�HPK�ZJOLTLZ��;OL�M\UJ[PVUZ�VM�[OL�*V\UJPSZ�HYL�
JVUZ\TLY�VYPLU[LK�HUK�PUJS\KL!�� 

%� JVU[YVSSPUN�HUK�JV�VYKPUH[PUN�[OL�M\UJ[PVUPUN�VM�
TLKPJHS�ZJOLTLZ�PU�H�THUULY�[OH[�PZ�JVUZPZ[LU[�^P[O�
[OL�5H[PVUHS�/LHS[O�7VSPJ`

%� PU]LZ[PNH[PUN�JVTWSHPU[Z�HUK�ZL[[SPUN�KPZW\[LZ�
YLSH[LK�[V�[OL�HJ[P]P[PLZ�VM�[OL�TLKPJHS�ZJOLTLZ�HZ�
WYV]PKLK�MVY�PU�[OL�4:(

%� THRPUN�Y\SLZ�[OH[�HYL�JVUZPZ[LU[�^P[O�[OL�
*VUZ[P[\[PVU�HUK�WYV]PZPVUZ�VM�[OL�4:(

����0IPK��H[�WHYH�����

����:LL�WHYH�������MVY�L_HTWSL�

����)\ZPULZZ[LJO�º�/LYL�PZ�[V�OV^�THU`�:V\[O�(MYPJHUZ�OH]L�TLKPJHS�HPK»����4H`���� �HJJLZZLK�MYVT�O[[WZ!��I\ZPULZZ[LJO�JV�aH�UL^Z�
SPMLZ[`SL��� � ��OLYLZ�OV^�THU`�ZV\[O�HMYPJHUZ�OH]L�TLKPJHS�HPK��VU����1\UL������

� ��0ZZ\LK�\UKLY�.5�9�����PU�.V]LYUTLU[�.HaL[[L�������VM����6J[VILY��   �HUK�HTLUKLK�I`�.5�9�����PU�Government Gazette�������
VM���5V]LTILY������

����:LL�ZZ���HUK���VM�[OL�4:(�

���� º>OH[�HYL�74)Z&»��O[[W!��^^^�TLKPJHSZJOLTLZ�JVT�TLKPJHSFZJOLTLZFWTI�PUKL_�O[T��HJJLZZLK����-LIY\HY`�������

����+�7LHYTHPU�º0TWHJ[�VM�JOHUNLZ�[V�[OL�4LKPJHS�:JOLTLZ�(J[»�PU�(�5[\SP��5�*YPZW��,�*SHYRL�HUK�7�)HYYVU��LKZ��South African Health 
Review 2008��+\YIHU!�/LHS[O�:`Z[LTZ�;Y\Z[��������H[�W��� ��

%� JVSSLJ[PUN�HUK�KPZZLTPUH[PUN�WYP]H[L�OLHS[OJHYL�
PUMVYTH[PVU�

%� THRPUN�ULJLZZHY`�YLJVTTLUKH[PVUZ�[V�[OL�4PUPZ[LY�
HUK�WLYMVYTPUN�HU`�V[OLY�M\UJ[PVU�ºJVUMLYYLK»�VU�P[�
I`�[OL�4PUPZ[LY�VY�I`�[OL�4:(�

;OL� YLN\SH[PVUZ� \UKLY� [OL� 4:(� WYV]PKL� MVY� VISPNH[VY`�
7YLZJYPILK�4PUPT\T�)LULÄ[Z��74)Z��[OH[�L]LY`�TLKPJHS�
HPK� ZJOLTL� PU� :V\[O� (MYPJH� T\Z[� VɈLY� P[Z� TLTILYZ�
PUJS\KPUN� TLTILYZ� SP]PUN� ^P[O� /0=�� 74)Z� PUJS\KL� ����
TLKPJHS� JVUKP[PVUZ� HUK� ��� JOYVUPJ� PSSULZZLZ� ^OPJO�
PUJS\KL�/0=�HUK�;)��;OL�*4:�KLZJYPILZ�74)Z�HZ�ºH�ZL[�
VM� KLÄULK� ILULÄ[Z� [V� LUZ\YL� [OH[� HSS� TLKPJHS� ZJOLTL�
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I`�ZJOLTLZ�PZ�VISPNH[VY`�YLNHYKSLZZ�VM�^OLYL�[YLH[TLU[�
PZ� YLJLP]LK���� (Z� Z[H[LK� HIV]L�� /0=�(0+:� HUK� ;)� HYL�
JSHZZPÄLK� HZ� 74)� JVUKP[PVUZ"� [OLYLMVYL�� TLKPJHS� HPK�
ZJOLTLZ
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TLTILYZ"
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%� (SS�JVTWSHPU[Z�T\Z[�IL�PU�^YP[PUN�HUK�YLNPZ[LYLK�^P[O�
[OL�ZJOLTL�JVUJLYULK��<UYLZVS]LK�JVTWSHPU[Z�JHU�
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5. General Complaints 
Procedure
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PU�WVSPJ`�HUK� SLNPZSH[PVU�^V\SK�IL�TLHUPUNSLZZ� PM� º[OLYL�
^HZ�UV�HJJLZZPISL�^H`�[V�LUZ\YL�[OH[�[OVZL�^OV�KV�UV[�
YLZWLJ[� [OLT� HYL� OLSK� [V� HJJV\U[»���� /V^L]LY�� YPNO[Z�
HSZV�JVTL�^P[O�JLY[HPU�YLZWVUZPIPSP[PLZ�[OH[�\ZLYZ�VM�[OL�
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7H[PLU[Z� OH]L� HU� VISPNH[PVU� [V� YLZWLJ[� [OL� Y\SLZ� VM�
[OL� OLHS[OJHYL� LZ[HISPZOTLU[� JVUJLYULK�� YLZWLJ[�
HUK� JV�VWLYH[L� ^P[O� OLHS[OJHYL� WYV]PKLYZ� I`� NP]PUN�
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HJJ\YH[L� PUMVYTH[PVU� HIV\[� [OLPY� OLHS[O� Z[H[\Z�� HUK�
ZPNU�HUK�KPZJOHYNL�JLY[PÄJH[LZ� YLSLHZPUN� [OL�OLHS[OJHYL�
LZ[HISPZOTLU[� MYVT� SPHIPSP[`� PM� [OL`� YLM\ZL� [V� HJJLW[� [OL�
YLJVTTLUKLK�[YLH[TLU[��� 

(U`� WLYZVU� JHU� OVSK� OLHS[OJHYL� LZ[HISPZOTLU[Z� HUK�
OLHS[OJHYL�WYV]PKLYZ� [V�HJJV\U[�I`�ÄSPUN�JVTWSHPU[Z�HZ�
ZL[�V\[�PU�SLNPZSH[PVU��I`�JV\UJPSZ�HUK�PU�[LYTZ�VM�[OL�OLHS[O�
LZ[HISPZOTLU[�JVTWSHPU[Z�WYVJLK\YL��0U�[LYTZ�VM�ZLJ[PVU�
���VM� [OL�5/(��HU`�WLYZVU� ºTH`� SH`�H�JVTWSHPU[�HIV\[�
[OL�THUULY� PU�^OPJO�OL�VY�ZOL�^HZ� [YLH[LK�H[�H�OLHS[O�
LZ[HISPZOTLU[� HUK� OH]L� [OL� JVTWSHPU[� PU]LZ[PNH[LK»��� 
(U� VISPNH[PVU� YLZ[Z� VU� [OL� YLSL]HU[� TLTILY� VM� L]LY`�
WYV]PUJPHS� ,_LJ\[P]L� *V\UJPS� HUK� VU� L]LY`� T\UPJPWHS�
JV\UJPS� [V� LZ[HISPZO� H� JVTWSHPU[Z� WYVJLK\YL�� � ,]LY`�
OLHS[O� LZ[HISPZOTLU[� T\Z[� KPZWSH`� [OL� WYVJLK\YL� ZV�
[OH[� HU`VUL� LU[LYPUN� [OL� LZ[HISPZOTLU[� JHU� ZLL� P[��� 
*VTWSHPU[Z� HIV\[� WYP]H[L� OLHS[O� LZ[HISPZOTLU[Z� HYL� [V�
IL�SVKNLK�^P[O�[OL�OLHK�VM�[OL�LZ[HISPZOTLU[�JVUJLYULK��
;OLYLMVYL��HU`VUL�^PZOPUN�[V�JVTWSHPU�HIV\[�H�YLM\ZHS�[V�
PUP[PH[L�(9;�HUK�;)�[YLH[TLU[���MVY�L_HTWSL��V\NO[�HS^H`Z�
PU�[OL�ÄYZ[�PUZ[HUJL�[V�MVSSV^�[OL�JVTWSHPU[Z�WYVJLK\YL�H[�
[OL�YLSL]HU[�OVZWP[HS��

*VTWSHPU[Z� YLSH[LK� [V�TLTILYZ� VM� [OL�/7*:(� JHU� IL�
SVKNLK� ^P[O� [OL� /7:*(� P[ZLSM�� ;OL� *V\UJPS� WYV]PKLZ�
H� SPZ[� VM� OLHS[OJHYL� WYV]PKLYZ� [OH[� HYL�TLTILYZ� VM� [OL�
*V\UJPS�� *VTWSHPU[Z� HIV\[� U\YZLZ� ^OV� HJ[� ULNSPNLU[S`�
VY� \UL[OPJHSS`� VY� ZPTWS`� YLM\ZL� [V� [YLH[� HU� /0=�WVZP[P]L�
WH[PLU[� JHU� IL� SVKNLK� ^P[O� [OL� :V\[O� (MYPJHU� 5\YZPUN�
*V\UJPS� MVY� PU]LZ[PNH[PVU�� *VTWSHPU[Z� HIV\[� HS[LYUH[P]L�
OLHS[O�WYHJ[P[PVULYZ�JHU�IL�YLWVY[LK�[V�[OL�(SSPLK�/LHS[O�
7YVMLZZPVUZ� *V\UJPS� VM� :V\[O� (MYPJH� MVY� PU]LZ[PNH[PVU��
(SS� JV\UJPSZ� WYV]PKL� N\PKLSPULZ� VU� HUK� WYVJLK\YLZ� MVY�
SVKNPUN�JVTWSHPU[Z�HNHPUZ[�OLHS[O�JHYL�^VYRLYZ��

*VTWSHPU[Z� JHU� HSZV� IL� SVKNLK� ^P[O� [OL� 6/:*�^OPJO�
^HZ�LZ[HISPZOLK�[V�WYV[LJ[�HUK�WYVTV[L�[OL�OLHS[O�HUK�
ZHML[`� VM� \ZLYZ� VM� OLHS[O� ZLY]PJLZ�� ;OL�THUKH[L� VM� [OL�
6/:*� PZ� [V�TVUP[VY� HUK�LUMVYJL�JVTWSPHUJL�I`�OLHS[O�

�����0IPK��H[�W������

����:�������
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����:������(a).
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����:LL�O[[W!��^^^�VOZJ�VYN�aH�PUKL_�WOW�V]LY]PL^�VU�JVTWSHPU[Z�THUHNLTLU[����JVTWSHPU[Z����VOZJ�JVTWSHPU[Z�THUHNLTLU[�\UP[�

LZ[HISPZOTLU[Z�^P[O�UVYTZ�HUK�Z[HUKHYKZ�WYLZJYPILK�I`�
[OL�4PUPZ[LY� VM�/LHS[O� PU� YLSH[PVU� [V� [OL� UH[PVUHS� OLHS[O�
Z`Z[LT� HUK� [V� LUZ\YL� ºJVUZPKLYH[PVU�� PU]LZ[PNH[PVU�
HUK� KPZWVZHS� VM� JVTWSHPU[Z� YLSH[PUN� [V� UVU�JVTWSPHUJL�
^P[O� WYLZJYPILK� UVYTZ� HUK� Z[HUKHYKZ� MVY� OLHS[O�
LZ[HISPZOTLU[Z� PU� H� WYVJLK\YHSS`� MHPY�� LJVUVTPJHS� HUK�
L_WLKP[PV\Z�THUULY»����;OL�6/:*�OV\ZLZ�[OL�JVTWSHPU[Z�
THUHNLTLU[�\UP[��[OL�6TI\K�^OPJO�OHZ�WV^LYZ!�

%� ;V�PU]LZ[PNH[L�HSS�JVTWSHPU[Z�YLSH[LK�[V�IYLHJOLZ�VM�
UVYTZ�HUK�Z[HUKHYKZ�MYVT�HSS�OLHS[O�LZ[HISPZOTLU[Z�
IV[O�W\ISPJ�HUK�WYP]H[L�

%� ;V�THRL�YLJVTTLUKH[PVUZ�[V�OLHS[OJHYL�
LZ[HISPZOTLU[Z�YLNHYKPUN�IYLHJOLZ�PKLU[PMPLK�

%� ;V�YLMLY�HU`�JVTWSHPU[�[OH[�[OL�6TI\KTHU�MLLSZ�
ULLKZ�[V�IL�PU]LZ[PNH[LK�HUK�THUHNLK�I`�H�
YLN\SH[VY`�IVK �̀�� 

(U`� OLHS[OJHYL� \ZLY� VM� H� OLHS[OJHYL� LZ[HISPZOTLU[� PU�
:V\[O�(MYPJH�JHU�SVKNL�H�JVTWSHPU[��(�JVTWSHPU[�JHU�HSZV�
IL� SVKNLK�VU�ILOHSM�VM�H� YLSH[P]L�VY�TPUVY�VY�HU`�V[OLY�
WLYZVU�PUJS\KPUN�^OPZ[SL�ISV^LYZ�

6.  Conclusion
;)»Z�JV�TVYIPKP[`�^P[O�/0=�WVZLZ�H�ZLYPV\Z�JOHSSLUNL�PU�
[OL�ÄNO[�HNHPUZ[�/0=�HUK�THRLZ�H�JVTWYLOLUZP]L�WSHU�
[HJRSPUN�IV[O�;)�HUK�/0=�LZZLU[PHS��;OL�5:7�����¶�����
PZ�HPTLK�H[�HKKYLZZPUN�ZVJPHS�HUK�Z[Y\J[\YHS�IHYYPLYZ�[OH[�
PUJYLHZL� ]\SULYHIPSP[`� [V� /0=� HUK� ;)� PUMLJ[PVU� HUK� H[�
WYL]LU[PUN�UL^�/0=�HUK�;)�PUMLJ[PVUZ��3LNHS�WYHJ[P[PVULYZ�
JHU�HZZPZ[�PU�YLJVYKPUN�ZVJPHS�HUK�JOHSSLUNPUN�Z[Y\J[\YHS�
IHYYPLYZ�� ^OPJO� ^PSS� OLSW� PU� OVSKPUN� HJJV\U[HISL� [OVZL�
YLZWVUZPISL�MVY�]PVSH[PVUZ�VM�[OL�YPNO[�[V�HJJLZZ�OLHS[OJHYL��
0U�HK]PZPUN�73/0=�HUK�[OVZL�PUMLJ[LK�^P[O�;)��[OL`�JHU�
YHPZL� H^HYLULZZ� VU� [OL� YPNO[� [V� HJJLZZ� OLHS[OJHYL� HUK�
LUZ\YL�HJJLZZ� [V� SLNHS�ZLY]PJLZ��;OL� YPNO[�VM�HJJLZZ� [V�
OLHS[OJHYL�ZLY]PJLZ�PZ�UV[�HIZVS\[L�I\[�YLHSPZLK�V]LY�[PTL�
[HRPUN�PU[V�HJJV\U[�[OL�H]HPSHIPSP[`�VM�YLZV\YJLZ��
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1. Introduction
>VTLU»Z� O\THU� YPNO[Z� HYL� M\UKHTLU[HS� O\THU� YPNO[Z��
;OL� WYV[LJ[PVU� VM� ^VTLU»Z� O\THU� YPNO[Z� PU� [OL� ÄNO[�
HNHPUZ[� /\THU� 0TT\UVKLÄJPLUJ`� =PY\Z� �/0=�� HUK�
;\ILYJ\SVZPZ��;)��LU[HPSZ!1 

%� KL]LSVWPUN� SH^Z� HUK� WVSPJPLZ� [OH[� KV� UV[� WYVOPIP[�
^VTLU� MYVT� LX\HS� HJJLZZ� [V� SHUK�� WYVWLY[ �̀� HUK�
OV\ZPUN"��

%� WYVTV[PUN�NLUKLY�LX\HSP[`"
%� NP]PUN�LX\HS�HJJLZZ�[V�LJVUVTPJ�HUK�ZVJPHS�

VWWVY[\UP[PLZ"�
%� LSPTPUH[PUN�NLUKLY�IHZLK�]PVSLUJL"�HUK���
%� NYHU[PUN�HJJLZZ�[V�ZL_\HS�HUK�YLWYVK\J[P]L�OLHS[O�

YPNO[Z�

.LUKLY�PULX\HSP[`�WSH`Z�H�ZPNUPÄJHU[�YVSL�PU�WLYWL[\H[PUN�
IV[O�[OL�/0=�HUK�;)�LWPKLTPJZ���;)�PZ�RUV^U�[V�HɈLJ[�TLU�
TVYL�[OHU�^VTLU��/V^L]LY��P[�OHZ�ZL]LYL�JVUZLX\LUJLZ�
MVY� ^VTLU�� LZWLJPHSS`� K\YPUN� [OLPY� YLWYVK\J[P]L� `LHYZ�
HUK�ZWLJPÄJHSS`�K\YPUN�WYLNUHUJ �̀��(U�LZ[PTH[LK�� ���VM�
HK\S[Z��HNLZ����� ��PU�:V\[O�(MYPJH�HYL�SP]PUN�^P[O�/0=�HUK�
H�SHYNL�WYVWVY[PVU�VM�[OPZ�WLYJLU[HNL�HYL�^VTLU��;OL�/0=�
LWPKLTPJ� KPZWYVWVY[PVUH[LS`� HɈLJ[Z� ^VTLU� JVTWHYLK�
[V�THSLZ��HUK� PZ�OPNOLZ[�HTVUN�ISHJR�(MYPJHU�^VTLU��  
0[� PZ� PTWVY[HU[� [V� UV[L�� OV^L]LY�� [OH[� [OL� PUMLJ[PVU� YH[L�
HTVUN� `V\UN� ^VTLU� HWWLHYZ� [V� IL� KLJYLHZPUN� ^OPSL�
[OL�WYL]HSLUJL�YH[L�HTVUN�VSKLY�^VTLU� PZ� PUJYLHZPUN��  
:HMLY� ZL_� WYHJ[PJLZ� HTVUN� `V\UN� ^VTLU� HWWLHY� [V�
IL�OH]PUN�H�WVZP[P]L� PTWHJ[�VU�[OL� PUMLJ[PVU�YH[L��^OPSL�
ZVJPHS�HUK�J\S[\YHS�JPYJ\TZ[HUJLZ�JVU[YPI\[L�[V�[OL�OPNO�
PUMLJ[PVU� YH[L�HTVUN�VSKLY�^VTLU��WHY[PJ\SHYS`�THYYPLK�
^VTLU�VY�[OVZL�PU�SVUN�[LYT�YLSH[PVUZOPWZ�� 

��� <5/9�6MMPJL�VM�[OL�/PNO�*VTTPZZPVU�¸>VTLU»Z�O\THU�YPNO[Z�HUK�NLUKLY�LX\HSP[`¹� 
O[[WZ!��^^^�VOJOY�VYN�,5�0ZZ\LZ�>VTLU�>9.:�7HNLZ�>9.:0UKL_�HZW_�

��� 4HIHZV��4���4HRVSH��3���5HPKVV��0��L[�HS��/0=�WYL]HSLUJL�PU�:V\[O�(MYPJH�[OYV\NO�NLUKLY�HUK�YHJPHS�SLUZLZ!�YLZ\S[Z�MYVT�[OL������
WVW\SH[PVU�IHZLK�UH[PVUHS�OV\ZLOVSK�Z\Y]L`��0U[�1�,X\P[`�/LHS[O������������� ���O[[WZ!��KVP�VYN���������Z�� � ��� ��������H[�WN��

��� >VYSK�/LHS[O�6YNHUPZH[PVU�¸;\ILYJ\SVZPZ�PU�>VTLU¹�O[[WZ!��^^^�^OV�PU[�[I�JOHSSLUNLZ�OP]�[IF^VTLUFMHJ[ZOLL[�WKM

��� 0IPK�

��� 0IPK�

��� (�=\RL`H��4V[ZLWL��LK��/0=�HUK�[OL�3H^!�(�7YHJ[P[PVULYZ�.\PKL��+\YIHU!�3L_PZ5L_PZ��������H[�WN�����

��� :V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU�MVY�/0=��;)�HUK�:;0»Z������������H[�����

��� 6W�JP[�UV[L���

 �� 0IPK�

����0IPK�

���� <5(0+:�º;OL�NHW�YLWVY[�����!�(KVSLZJLU[�NPYSZ�HUK�`V\UN�HJJLZZLK�VU�^VTLU»O[[W!��^^^�\UHPKZ�VYN�ZP[LZ�KLMH\S[�MPSLZ�TLKPHF
HZZL[���F(KVSLZJLU[NPYSZHUK`V\UN^VTLU�WKM�

����23�+\URSL��92�1L^RLZ��/*�)YV^U�L[�HS��º.LUKLY�IHZLK�]PVSLUJL��YLSH[PVUZOPW�WV^LY��HUK�YPZR�VM�/0=�PUMLJ[PVU�PU�^VTLU�H[[LUKPUN�
HU[LUH[HS�JSPUPJZ�PU�:V\[O�(MYPJH»�The Lancet����� �� ��������!�����¶�����

����º>VTLU�HUK�/0=�(0+:»��O[[W!��^^^�H]LY[�VYN�^VTLU�OP]�HPKZ�O[T�

2. The Relationship Between 
Gender Equality and HIV 
and TB 

.LUKLY�LX\HSP[`�ºYLÅLJ[Z�[OL�PKLH�[OH[�HSS�O\THU�ILPUNZ��
IV[O� TLU� HUK� ^VTLU�� HYL� MYLL� [V� KL]LSVW� WLYZVUHS�
HIPSP[PLZ� [V� THRL� JOVPJLZ� ^P[OV\[� HU`� SPTP[H[PVUZ� ZL[�
I`� Z[LYLV[`WLZ�� YPNPK� NLUKLY� YVSLZ� VY� WYLQ\KPJLZ�»� 
;OL� YLSH[PVUZOPW� IL[^LLU� NLUKLY� PULX\HSP[`� HUK� [OL�
ZWYLHK�VM�/0=� PZ�[OL�YLZ\S[�VM�H�ºJVTWSL_� PU[LYHJ[PVU»�VM�
MHJ[VYZ� PUJS\KPUN� [OL� LJVUVTPJ�KLWLUKLUJL�VM�^VTLU�
VU� TLU"� [OL� Z\Y]P]HS� Z[YH[LNPLZ� VM� ^VTLU� Z\JO� HZ�
PU[LYNLULYH[PVUHS� ZL_�� ZL_� ^VYR�� HUK� LHYS`� THYYPHNL� PU�
JVUKP[PVUZ� VM� WV]LY[`"� [OL� \ZL� VM� JVU[YHJLW[PVU�� HUK�
OPZ[VYPJHS�HUK�J\S[\YHS�NLUKLY�[YHKP[PVUZ�HUK�H[[P[\KLZ�[OH[�
ZOHWL�[OL�ZL_\HS�ILOH]PV\Y�VM�TLU�HUK�^VTLU���.LUKLY�
YLSH[PVUZ�� WV^LY� PTIHSHUJLZ�� OHYTM\S� ZVJPHS� NLUKLY�
UVYTZ�� ]PVSLUJL� HNHPUZ[�^VTLU� HUK�THYNPUHSPZH[PVU� VM�
^VTLU� HSS� ZLY]L� [V� PUJYLHZL� ^VTLU»Z� ]\SULYHIPSP[`� [V�
/0=�PUMLJ[PVU� �0U�HKKP[PVU��^VTLU»Z�PUJYLHZLK�IPVSVNPJHS�
]\SULYHIPSP[`� PZ�JVTWV\UKLK�I`�[OLPY�Z\IVYKPUH[L�ZVJPHS�
Z[H[\Z��� 

5\TLYV\Z� Z[\KPLZ� HSZV� KLTVUZ[YH[L� [OH[� WHY[ULY�
]PVSLUJL� PUJYLHZLZ� [OL� YPZR� VM� /0=� PUMLJ[PVU�11� >VTLU�
^OV�HYL�ILH[LU�VY�KVTPUH[LK�I`�[OLPY�WHY[ULYZ�HYL�T\JO�
TVYL�SPRLS`�[V�ILJVTL�PUMLJ[LK�̂ P[O�/0=�[OHU�̂ VTLU�̂ OV�
HYL�UV[����=PVSLUJL�HNHPUZ[�^VTLU�THRLZ� P[�KPɉJ\S[� MVY�
^VTLU�[V�ULNV[PH[L�JVUKVT�\ZL��ZHML�ZL_�VY�[OL�[PTPUN�
VM� ZL_���� 0U� THU`� JVTT\UP[PLZ�� ZVJPHS� UVYTZ� KPJ[H[L�
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[OH[��^OPSL�^VTLU�T\Z[�YLTHPU�TVUVNHTV\Z��TLU�HYL�
HSSV^LK� HUK� L]LU� LUJV\YHNLK� [V� LUNHNL� PU� ZL_� ^P[O�
T\S[PWSL�WHY[ULYZ��� 

0U�HKKP[PVU��ºBTDHYYPHNL�KVLZ�UV[�HS^H`Z�WYV[LJ[�H�^VTHU�
MYVT�ILJVTPUN� PUMLJ[LK�^P[O�/0=��4HU`�UL^� PUMLJ[PVUZ�
VJJ\Y� ^P[OPU� THYYPHNL� VY� SVUN�[LYT� YLSH[PVUZOPWZ� HZ� H�
YLZ\S[�VM�\UMHP[OM\S�WHY[ULYZ�»���;OL�ÄUHUJPHS�KLWLUKLUJL�
VM� VUL� WHY[ULY� VU� [OL� V[OLY� THRLZ� P[� KPɉJ\S[� MVY� [OL�
KLWLUKHU[� WHY[ULY�^P[O� /0=� [V� KPZJSVZL� OPZ� VY� OLY� /0=�
Z[H[\Z� HUK� LUJV\YHNL� [OL� \ZL� VM� JVUKVTZ� MVY� MLHY� VM�
YLQLJ[PVU�HUK�SVZZ�VM�ÄUHUJPHS�Z\WWVY[��;OPZ�PZ�LZWLJPHSS`�
H�WYVISLT� MVY�KLWLUKHU[�WHY[ULYZ�^OV�RUV^� [OH[� [OLPY�
WHY[ULY� PZ� OH]PUN� \UWYV[LJ[LK� ZL_� ^P[O� V[OLY� WLVWSL�
V\[ZPKL�[OL�YLSH[PVUZOPW��;OLZL�WYVISLTZ�HYL�L_HJLYIH[LK�
MVY�WLVWSL�̂ OV�HYL�PU�]PVSLU[�YLSH[PVUZOPWZ����,JVUVTPJHSS`�
]\SULYHISL� WLVWSL� HYL� SLZZ� SPRLS`� [V� [LYTPUH[L� H� ]PVSLU[�
VY�KHUNLYV\Z� YLSH[PVUZOPW�� SLZZ� SPRLS`� [V�OH]L�HJJLZZ� [V�
PUMVYTH[PVU�YLNHYKPUN�/0=��SLZZ�SPRLS`�[V�\ZL�JVUKVTZ�HUK�
TVYL� SPRLS`� [V� YLZVY[� [V�OPNO�YPZR�ILOH]PV\Y� [V� ZLJ\YL�H�
ZV\YJL�VM�PUJVTL���  

>VTLU»Z� PUZLJ\YL� LTWSV`TLU[� JPYJ\TZ[HUJLZ�
L_HJLYIH[L� [OLPY� LJVUVTPJ� KLWLUKLUJL� HUK� [O\Z�
PUJYLHZL� [OLPY� ]\SULYHIPSP[`� [V� /0=�� -VY� L_HTWSL�� ML^LY�
^VTLU� [OHU�TLU� HYL� LTWSV`LK�� HUK�^VTLU�NLULYHSS`�

����0U[LYUH[PVUHS�7SHUULK�7HYLU[OVVK�-LKLYH[PVU�º;OL�[Y\[O�HIV\[�TLU��IV`Z�HUK�ZL_!�.LUKLY�[YHUZMVYTH[P]L�WVSPJPLZ�HUK�WYVNYHTTLZ»�
���� ��H[�W����

����º>VTLU�HUK�/0=�(0+:»��O[[W!��^^^�H]LY[�VYN�^VTLU�OP]�HPKZ�O[T�

����<5(0+:�º.LUKLY�HUK�/0=�(0+:!�<5(0+:�[LJOUPJHS�\WKH[L»���  ����O[[W!��KH[H�\UHPKZ�VYN�W\ISPJH[PVUZ�PYJ�W\I���QJ�� �NLUKLY�[\FLU�WKM"�
<5(0+:�º9LWVY[�VU�[OL�NSVIHS�/0=�(0+:�LWPKLTPJ�¶�1\UL�����»���������O[[W!��KH[H�\UHPKZ�VYN�W\I�9LWVY[����������FNYFLU�WKM�

� :LL�HSZV�92�1L^RLZ��2�+\URSL��4�5K\UH�HUK�5�:OHP�º0U[PTH[L�WHY[ULY�]PVSLUJL��YLSH[PVUZOPW�WV^LY�PULX\P[`��HUK�PUJPKLUJL�VM�/0=�
PUMLJ[PVU�PU�`V\UN�^VTLU�PU�:V\[O�(MYPJH!�(�JVOVY[�Z[\K`»�The Lancet����� �����������!���¶��

���� (�)SHUJ�º;OL�LMMLJ[�VM�WV^LY�PU�ZL_\HS�YLSH[PVUZOPWZ�VU�ZL_\HS�HUK�YLWYVK\J[P]L�OLHS[O!�(U�L_HTPUH[PVU�VM�[OL�L]PKLUJL»��Studies in 
Family Planning�������������!��� ¶����

����4PUKY`��:�4HTHU��(�*OPYV^VKaH�L[�HS��º3VVRPUN�[V�[OL�M\[\YL!�:V\[O�(MYPJHU�TLU�HUK�^VTLU�ULNV[PH[PUN�/0=�YPZR�HUK�YLSH[PVUZOPW�
PU[PTHJ`»�Culture, Health & Sexuality��������4H`������!��� ¶����

� ��<5>VTLU�º*6=0+��� �HUK�P[Z�,JVUVTPJ�;VSS�VU�>VTLU!�;OL�:[VY`�)LOPUK�[OL�5\TILYZ»�W\ISPZOLK�VU���:LW[LTILY������H[� 
O[[WZ!��^^^�\U^VTLU�VYN�LU�UL^Z�Z[VYPLZ������ �MLH[\YL�JV]PK�� �LJVUVTPJ�PTWHJ[Z�VU�^VTLU�HJJLZZLK�VU����6J[VILY������

��� 7HU�(TLYPJHU�/LHS[O�6YNHUPZH[PVU�º;OL�<5.(::��NLUKLY�HUK�^VTLU»Z�]\SULYHIPSP[`�[V�/0=�(0+:�PU�3H[PU�(TLYPJH�HUK�[OL�*HYPIILHU»�
��������O[[W!��^^^��WHOV�VYN�,UNSPZO�HK�NL�NLUKLYHUKOP]�YL]PZLK� ���WKM��HJJLZZLK�-LIY\HY`�������H[�W�����

����(0+:�(JJV\U[HIPSP[`�0U[LYUH[PVUHS�º-HJ[�ZOLL[�VU�^VTLU�HUK�/0=�(0+:»��O[[W!��^^^�HPKZHJJV\U[HIPSP[`�VYN�^W�JVU[LU[�
\WSVHKZ���� ����MHJ[�ZOLL[�V�^VTLU�HUK�OP]HPKZ�WKM��H[�W�����JP[PUN�<5+7�º/0=�HUK�^VTLU»Z�PUOLYP[HUJL�HUK�WYVWLY[`�YPNO[Z»����� ���
O[[W!��JVU[LU[�\UKW�VYN�NV�UL^ZYVVT�\WKH[LZ�OP]�^^^�UL^Z�^VTLUZ�PUOLYP[HUJL�HUK�WYVWLY[`�YPNO[Z�HYLLZZLU[PHS�[V�LMMLJ[P]L�
HPKZ�YLZWVUZL�LU&ZYJ$WYPU[�

����<5(0+:�º.SVIHS�YLWVY[!�<5(0+:�YLWVY[�VU�[OL�NSVIHS�(0+:�LWPKLTPJ�����»��O[[W!��^^^�\UHPKZ�VYN�NSVIHSYLWVY[�.SVIHSFYLWVY[�O[T�

����6WLU�:VJPL[`�-V\UKH[PVUZ��[OL�.SVIHS�-\UK�[V�-PNO[�(0+:��;\ILYJ\SVZPZ�HUK�4HSHYPH��HUK�:[VW�;)�7HY[ULYZOPW��PU�JVSSHIVYH[PVU�^P[O�
<5(0+:�
�[OL�6»5LPSS�0UZ[P[\[L�MVY�5H[PVUHS�HUK�.SVIHS�/LHS[O�3H^��º;\ILYJ\SVZPZ�HUK�/\THU�9PNO[Z!�7YLWHYLK�MVY�H�ZPKL�L]LU[�VU�
O\THU�YPNO[Z�HUK�;)�WYLJLKPUN�[OL�<5�.LULYHS�(ZZLTIS`�OPNO�SL]LS�TLL[PUN�VU�LUKPUN�;)»����:LW[LTILY��������H[�WN���

����0IPK�

OH]L�SLZZ�QVI�ZLJ\YP[`�HUK�HYL�WHPK�SLZZ�[OHU�TLU��� The 
*6=0+�� �WHUKLTPJ�OHZ�L_HJLYIH[LK�[OPZ�YLHSP[`�MVY�THU`�
^VTLU�^OV�OH]L�ILLU�KPZWYVWVY[PVUH[LS`� PTWHJ[LK�I`�
[OL�ZOYPURPUN�LJVUVT`�[OH[�YLZ\S[Z�PU�QVI�SVZZLZ�HUK�SVZZ�
VM�SP]LSPOVVKZ�� �;OLZL�WH[[LYUZ�VM�KLWLUKLUJL�WYVTV[L�
YLSH[PVUZOPWZ� PU� ^OPJO� TLU� HYL� [OL� KLJPZPVU�THRLYZ�
PU� RL`�HYLHZ� YLSH[LK� [V�/0=�WYL]LU[PVU� PUJS\KPUN� ZL_\HS�
YLSH[PVUZ��[OL�\ZL�VM�WYV[LJ[PVU��OV\ZLOVSK�ZWLUKPUN�VU�
OLHS[O��HUK�HJJLZZ�[V�OLHS[OJHYL����0U�HKKP[PVU��[OL�KLUPHS�
VM�^VTLU»Z�PUOLYP[HUJL�HUK�WYVWLY[`�YPNO[Z�JHU�PUJYLHZL�
[OLPY�]\SULYHIPSP[`�[V�/0=����5V[�ILPUN�HISL�[V�V^U�WYVWLY[`�
TLHUZ�[OH[�^VTLU�OH]L�SPTP[LK�LJVUVTPJ�Z[HIPSP[ �̀�;OPZ�
JHU�SLHK�[V�HU�PUJYLHZLK�YPZR�VM�ZL_\HS�L_WSVP[H[PVU�HUK�
]PVSLUJL� PU� [OH[� ^VTLU� TH`� OH]L� [V� LUK\YL� HI\ZP]L�
YLSH[PVUZOPWZ�VY�YLZVY[�[V�PUMVYTHS�ZL_�^VYR�MVY�LJVUVTPJ�
Z\Y]P]HS��� 

0U�[OL�JHZL�VM�;)��^VTLU�TH`�IL�\UHISL�[V�ºPUP[PH[L�[OL�
ZLLRPUN� VM� ;)� KPHNUVZPZ� VY� [YLH[TLU[� MVY� [OLTZLS]LZ�
VY� V[OLY� MHTPS`� TLTILYZ� ILJH\ZL� VM� LJVUVTPJ�
Z\IVYKPUH[PVU�PU�[OL�OV\ZLOVSK�»���>VTLU�VM[LU�JHYY`�[OL�
I\YKLU�VM�[HRPUN�JHYL�VM�JOPSKYLU�^OPJO�YLZ\S[Z�PU�TPZZPUN�
TLKPJHS� HWWVPU[TLU[Z� MVY� [YLH[TLU[� VM� ;)�� 4VYLV]LY��
OLHS[O�ZLY]PJLZ�MVY�̂ VTLU�PU�WYPZVU�VY�KL[LU[PVU�HYL�VM[LU�
PUMLYPVY�[V�[OVZL�PU�TLU»Z�MHJPSP[PLZ���HUK�[OPZ�[VV�JHU�SLHK�
[V�PUJYLHZLK�L_WVZ\YL�[V�;)�
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3. Women and the Law in 
South Africa 

;OL�*VUZ[P[\[PVU�VM�:V\[O�(MYPJH� YLJVNUPZLZ�^VTHU�HZ�
LX\HS� JP[PaLUZ� HUK� [OLYLMVYL� WYVTV[LZ� NLUKLY� LX\HSP[ �̀�
;OLYL� HYL� H� U\TILY� VM� WYV]PZPVUZ� PU� [OL� *VUZ[P[\[PVU�
[OH[�WYV[LJ[Z�[OL�YPNO[Z�VM�^VTLU��OV^L]LY��ZLJ[PVU� �VM�
[OL�*VUZ[P[\[PVU�LU[P[SLZ�^VTLU�[V�[OL�YPNO[�[V�LX\HSP[ �̀�
:WLJPÄJHSS �̀�ZLJ[PVU� ����Z[H[LZ�[OH[!�

º;OL� Z[H[L� TH`� UV[� \UMHPYS`� KPZJYPTPUH[L� KPYLJ[S`� VY�
PUKPYLJ[S`� HNHPUZ[� HU`VUL� VU� VUL� VY� TVYL� NYV\UKZ��
PUJS\KPUN� YHJL�� NLUKLY�� ZL_�� WYLNUHUJ �̀� THYP[HS� Z[H[\Z��
L[OUPJ� VY� ZVJPHS� VYPNPU�� JVSV\Y�� ZL_\HS� VYPLU[H[PVU�� HNL��
KPZHIPSP[ �̀� YLSPNPVU�� JVUZJPLUJL�� ILSPLM�� J\S[\YL�� SHUN\HNL�
HUK�IPY[O�»�;OL�ZWLJPÄJ�WYVOPIP[PVU�VM�KPZJYPTPUH[PVU�VU�
[OL�NYV\UKZ�VM�NLUKLY��ZL_��WYLNUHUJ`�HUK�THYP[HS�Z[H[\Z�
PZ�JSLHYS`� PU[LUKLK�[V�WYV[LJ[�^VTLU���� 0U� SPNO[�VM� [OLZL�
ZWLJPÄJ�NYV\UKZ�� [OL� MVSSV^PUN� SLNPZSH[PVU� PZ� YLSL]HU[� PU�
[OL�WYV[LJ[PVU�VM�[OL�YPNO[Z�VM�^VTLU!�

3.1. Protection Against Violence 
3.1.1. The Criminal Law (Sexual Offences and 

Related Matters) Amendment Act�� 
=PVSLUJL� HNHPUZ[� ^VTLU� PZ� HJRUV^SLKNLK� I`� THU`�
L_WLY[Z� HZ� OH]PUN� YLHJOLK� LWPKLTPJ� WYVWVY[PVUZ� PU�
:V\[O�(MYPJH���� ;OL�*YPTPUHS� 3H^� �:L_\HS�6ɈLUJLZ�HUK�
9LSH[LK�4H[[LYZ��(TLUKTLU[�(J[�VM��������YLMVYTLK�HUK�
JVKPÄLK�[OL�SH^�YLSH[PUN�[V�ZL_�VɈLUJLZ��;OL�(J[�YLWLHSLK�
]HYPV\Z�JVTTVU�SH^�JYPTLZ�PUJS\KPUN�YHWL�HUK�PUKLJLU[�
HZZH\S[�HUK�YLWSHJLK�[OLT�^P[O�Z[H[\[VY`�JYPTLZ�KLÄULK�
VU� H� NLUKLY�UL\[YHS� IHZPZ�� 0[� L_WHUKLK� [OL� KLÄUP[PVU�
VM� YHWL��WYL]PV\ZS`� SPTP[LK� [V�]HNPUHS�ZL_�� [V� PUJS\KL�HSS�
UVU�JVUZLUZ\HS�WLUL[YH[PVU"�HUK�P[�LX\HSPZLK�[OL�HNL�VM�
JVUZLU[�MVY�OL[LYVZL_\HS�HUK�OVTVZL_\HS�ZL_�H[�����;OL�
(J[�WYV]PKLZ�]HYPV\Z�ZLY]PJLZ�[V�[OL�Z\Y]P]VYZ�VM�ZL_\HS�
VɈLUJLZ�� PUJS\KPUN� MYLL� WVZ[�L_WVZ\YL� WYVWO`SH_PZ� MVY�
/0=��HUK�[OL�HIPSP[`�[V�VI[HPU�H�JV\Y[�VYKLY�[V�JVTWLS�/0=�

����:V\[O�(MYPJHU�/PZ[VY`�6USPUL�¸>VTLU»Z�9PNO[Z�HUK�9LWYLZLU[H[PVU¹�O[[WZ!��^^^�ZHOPZ[VY`�VYN�aH�HY[PJSL�^VTLUZ�YPNO[Z�HUK�
YLWYLZLU[H[PVU�3HZ[�<WKH[LK����(\N\Z[���� �

����(J[����VM������

���� 3�=VNLSTHU�HUK�:�3L^PZ�º.HUN�YHWL�HUK�[OL�J\S[\YL�VM�]PVSLUJL�PU�:V\[O�(MYPJH»��O[[W!��^^^�JZ]Y�VYN�aH�^P[Z�WHWLYZ�WHWS]ZS�O[T�
�HJJLZZLK���6J[VILY������"�3�=L[[LU�º=PVSLUJL�HNHPUZ[�^VTLU�PU�:V\[O�(MYPJH»�PU�:�)\OS\UN\��1�+HUPLS��9�:V\[OHSS�HUK�1�3\[JOTHU�
�LKZ��State of the Nation, South Africa 2007��*HWL�;V^U!�/:9*�7YLZZ����� ��H[�W�����"�/�4VMML[[�º¸;OLZL�^VTLU��[OL`�MVYJL�\Z�[V�YHWL�
[OLT¹!�9HWL�HZ�UHYYH[P]L�VM�ZVJPHS�JVU[YVS�PU�WVZ[�HWHY[OLPK�:V\[O�(MYPJH»�Journal of Southern African Studies�������������!��� ¶����

��� (J[����VM������

� ��(J[�����VM��  �

�����  ������:(�� ���**��

[LZ[PUN�VM�[OL�HSSLNLK�VɈLUKLY��0U�HKKP[PVU��P[�JYLH[LK�[OL�
5H[PVUHS� 9LNPZ[LY� MVY� :L_�6ɈLUKLYZ�^OPJO� YLJVYKZ� [OL�
KL[HPSZ� VM� [OVZL� JVU]PJ[LK� VM� ZL_\HS� VɈLUJLZ� HNHPUZ[�
JOPSKYLU�VY�WLVWSL�^OV�HYL�TLU[HSS`�KPZHISLK�

3.1.2. The Domestic Violence Act�   
;OL�+VTLZ[PJ�=PVSLUJL�(J[�^HZ�WYVT\SNH[LK�[V�WYV[LJ[�
WLVWSL� HNHPUZ[� ]PVSLUJL�� ;OL� SLNPZSH[PVU� IYVHKLUZ� [OL�
KLÄUP[PVU� VM� KVTLZ[PJ� ]PVSLUJL� [V� PUJS\KL� UV[� VUS`�
THYYPLK�^VTLU�HUK�JOPSKYLU��I\[�\UTHYYPLK�^VTLU�^OV�
HYL�PU]VS]LK�PU�YLSH[PVUZOPWZ�VY�SP]PUN�^P[O�[OLPY�WHY[ULYZ��
WLVWSL� PU� ZHTL�ZL_� YLSH[PVUZOPWZ�� TV[OLYZ� HUK� [OLPY�
ZVUZ��HUK�V[OLY�WLVWSL�̂ OV�ZOHYL�H�SP]PUN�ZWHJL��;OPZ�(J[�
ZL[�V\[�[OL�SH^�LUMVYJLTLU[�K\[PLZ�[V�WYVWLYS`�PU]LZ[PNH[L�
H�KVTLZ[PJ�]PVSLUJL�ZJLUL��0[�YLJVNUPZLZ�[OH[�HI\ZL�TH`�
[HRL�THU`�KPɈLYLU[�MVYTZ��UHTLS`!�

%� KVTLZ[PJ�]PVSLUJL"�
%� ZL_\HS�HI\ZL"
%� LJVUVTPJ�HI\ZL"�HUK
%� LTV[PVUHS�HUK�WZ`JOVSVNPJHS�HI\ZL��

<UKLY� [OPZ�(J[��H�Z\Y]P]VY�VM�KVTLZ[PJ�]PVSLUJL�JHU� SH`�
H�JYPTPUHS� JOHYNL�HUK�VI[HPU�H�WYV[LJ[PVU�VYKLY��(�JP]PS�
JSHPT� MVY�WHPU� HUK�Z\ɈLYPUN�HUK� MVY�TLKPJHS� JVZ[Z� JHU�
HSZV�IL� SVKNLK�HUK�H�JSHPT�THKL�HNHPUZ[� [OL�:[H[L� MVY�
MHPS\YL�[V�WYV[LJ[�[OL�YPNO[Z�VM�^VTLU�HNHPUZ[�]PVSLUJL��

(U� L_HTWSL� VM� JHZL� ^OLYL� H� JP]PS� JSHPT� ^HZ� SVKNLK�
HNHPUZ[� [OL�:[H[L�� PZ� [OL� SHUKTHYR�*VUZ[P[\[PVUHS�*V\Y[�
JHZL� VM� Carmichele v Minister of Safety and Security 
and another����[OL�HWWSPJHU[�Z\LK�[OL�Z[H[L�MVY�KHTHNLZ�
YLZ\S[PUN�MYVT�H�IY\[HS�H[[HJR�VU�OLY�I`�H�THU�^OV�^HZ�
H^HP[PUN� [YPHS� VU� JOHYNLZ� VM� OH]PUN� H[[LTW[LK� [V� YHWL�
HUV[OLY� ^VTHU�� +LZWP[L� [OL� THU»Z� OPZ[VY`� VM� ZL_\HS�
]PVSLUJL��[OL�WVSPJL�HUK�[OL�WYVZLJ\[VY�OHK�YLJVTTLUKLK�
OPZ� YLSLHZL�^P[OV\[�IHPS�� ;OL�HWWSPJHU[�HSSLNLK� [OH[� [OPZ�
OHK� ILLU� H� ^YVUNM\S� VTPZZPVU�� :OL� HSZV� YLSPLK� VU� [OL�
K\[PLZ� PTWVZLK� I`� [OL� YPNO[Z� [V� SPML�� LX\HSP[ �̀� KPNUP[ �̀�
MYLLKVT� HUK� ZLJ\YP[`� VM� [OL� WLYZVU�� HUK� WYP]HJ �̀� ;OL�
/PNO�*V\Y[�ZHPK�ZOL�OHK�UV[�LZ[HISPZOLK�[OH[�[OL�WVSPJL�VY�
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[OL�WYVZLJ\[VY�OHK�^YVUNM\SS`�MHPSLK�[V�M\SÄS�H�SLNHS�K\[`�
V^LK�ZWLJPÄJHSS`�[V�OLY��6U�HWWLHS�[OL�:\WYLTL�*V\Y[�VM�
(WWLHS�OLSK�[OH[�[OL�WVSPJL�HUK�WYVZLJ\[PVU�OHK�UV�SLNHS�
K\[`�VM�JHYL�[V^HYKZ�OLY�HUK�JV\SK�UV[�IL�OLSK�SPHISL��;OL�
*VUZ[P[\[PVUHS� *V\Y[�� OV^L]LY�� NYHU[LK� [OL� HWWSPJH[PVU�
MVY� SLH]L� [V� HWWLHS� HUK� \WOLSK� [OL� HWWLHS�� 9LNHYKPUN�
[OL� WVSPJL�� [OL� *V\Y[� OLSK� [OH[� [OL� :[H[L� ^HZ� VISPNLK�
[V� WYL]LU[� NLUKLY�IHZLK� KPZJYPTPUH[PVU� HUK� [V� WYV[LJ[�
[OL� KPNUP[ �̀� MYLLKVT� HUK� ZLJ\YP[`� VM� ^VTLU�� :PTPSHYS �̀�
[OL� *V\Y[� OLSK� [OH[� WYVZLJ\[VYZ�� \UKLY� H� NLULYHS� K\[`�
[V�WSHJL�ILMVYL� H� JV\Y[� HU`� PUMVYTH[PVU� YLSL]HU[� [V� [OL�
YLM\ZHS�VY�NYHU[PUN�VM�IHPS��TPNO[�YLHZVUHIS`�IL�OLSK�SPHISL�
MVY�ULNSPNLU[S`�MHPSPUN�[V�M\SÄS�[OH[�K\[ �̀

3.2. Gender Equality
3.2.1. Promotion of Equality and Prevention 

of Unfair Discrimination Act�� 
;OL� 7YVTV[PVU� VM� ,X\HSP[`� HUK� 7YL]LU[PVU� VM� <UMHPY�
+PZJYPTPUH[PVU� (J[� ZLLRZ� [V� HK]HUJL� LX\HSP[`� PU� W\ISPJ�
HUK� WYP]H[L� ZWOLYLZ�� 0[� WYV]PKLZ� H� MYHTL^VYR� [V� [HJRSL�
\UMHPY�KPZJYPTPUH[PVU��OHYHZZTLU[�HUK�OH[L�ZWLLJO��HUK�
^VYRZ�[V^HYKZ�[OL�[YHUZMVYTH[PVU�VM�:V\[O�(MYPJHU�ZVJPL[`�
PU� SPUL�^P[O� [OL� PKLHSZ� L_WYLZZLK� PU� [OL�*VUZ[P[\[PVU�� 0[�
WYVOPIP[Z� \UMHPY� KPZJYPTPUH[PVU� VU� HU`� NYV\UKZ� SPZ[LK� PU�
[OL�)PSS�VM�9PNO[Z��;OL�(J[�WYV]PKLZ�MVY�[OL�LZ[HISPZOTLU[�
VM�,X\HSP[`�*V\Y[Z���

3.3. Equality in Marriage
3.3.1. The Recognition of Customary 

Marriages Act���

<UKLY� HWHY[OLPK�� J\Z[VTHY`� \UPVUZ� KPK� UV[� LUQV`�
[OL� ZHTL� SLNHS� Z[H[\Z� HZ� [OH[� VM� JP]PS� THYYPHNLZ�� ;OPZ�
KPZJYPTPUH[VY`�WYHJ[PJL�^HZ�YLTLKPLK�I`�[OL�LUHJ[TLU[�

����(J[��������

����(J[�����VM��  ��

����0IPK�

����:������HUK�����
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� ��(J[����VM�� � �

�����(J[����VM�� ���

����:�����¶����VM�[OL�9*4(�

����:������

����IPK�

VM�[OL�9LJVNUP[PVU�VM�*\Z[VTHY`�4HYYPHNLZ�(J[����9*4(���
^OPJO�ILJHTL�SH^�VU����5V]LTILY�������;OL�(J[�HSZV�
YLJVNUPZLZ�WVS`NHT �̀�� 

;OL� (J[� JYLH[LZ� H� ZL[� VM� Y\SLZ� NV]LYUPUN� J\Z[VTHY`�
THYYPHNLZ� HUK� JYLH[LZ� JLY[HPU� SLNHS� VISPNH[PVUZ� HUK�
WYV[LJ[PVUZ�MVY�WHY[PLZ�[V�[OL�THYYPHNL��0[�HSZV�ZL[Z�V\[�[OL�
Y\SLZ�MVY�H�WYVWLY�J\Z[VTHY`�THYYPHNL!�IV[O�WHY[PLZ�T\Z[�
IL�V]LY�[OL�HNL�VM�����IV[O�T\Z[�JVUZLU[�[V�IL�THYYPLK�
\UKLY� J\Z[VTHY`� SH^� HUK� [OL� THYYPHNL� T\Z[� IL� ]HSPK�
\UKLY� [OL� YLSL]HU[� WYV]PZPVUZ� VM� J\Z[VTHY`� SH �̂�� The 
(J[�NP]LZ�M\SS�SLNHS�YLJVNUP[PVU�[V�J\Z[VTHY`�THYYPHNLZ�� 
HUK� NP]LZ� HSS� WHY[ULYZ� [V� H� J\Z[VTHY`� THYYPHNL� LX\HS�
Z[H[\Z�HUK� SLNHS�JHWHJP[`�^P[OPU� [OL�THYYPHNL�� PUJS\KPUN�
[OL�JHWHJP[`�[V�HJX\PYL�HUK�KPZWVZL�VM�HZZL[Z��LU[LY�PU[V�
JVU[YHJ[Z�HUK�SP[PNH[L���  

*\Z[VTHY`� THYYPHNLZ� HYL� H\[VTH[PJHSS`� PU� JVTT\UP[`�
VM�WYVWLY[`�\USLZZ�[OL�WHY[PLZ�LU[LY� PU[V�HU�HU[L�U\W[PHS�
JVU[YHJ[���� ;OL� 9*4(� HSZV� WYV]PKLZ� [OH[� J\Z[VTHY`�
THYYPHNLZ�JHU�IL�KPZZVS]LK�I`�HU�VYKLY�VM�JV\Y[�VUS`�HUK�
[OH[�[OL�WYV]PZPVUZ�VM�[OL�+P]VYJL�(J[� �HUK�[OL�4LKPH[PVU�
PU� *LY[HPU� +P]VYJL� 4H[[LYZ� (J[��� HWWS`� [V� J\Z[VTHY`�
THYYPHNLZ����(�^VTHU�^OV�^PZOLZ�[V�LUK�H�WVS`NHTV\Z�
THYYPHNL�PZ�LU[P[SLK�[V�JSHPT�OLY�ZOHYL�VM�[OL�QVPU[�WYVWLY[`�
VM�[OL�THYYPHNL�VU�KP]VYJL����>VTLU�HYL�HSZV�LU[P[SLK�[V�
JSHPT�THPU[LUHUJL�VU�KP]VYJL��I\[�[OL�JV\Y[Z�HYL�LU[P[SLK�
[V�[HRL�PU[V�HJJV\U[�HU`�lobola WH`TLU[Z�THKL��� 

;OL�YVSL�VM�[OL�9LJVNUP[PVU�VM�*\Z[VTHY`�4HYYPHNLZ�(J[�
PU�YLK\JPUN�^VTLU»Z�]\SULYHIPSP[`�[V�/0=

%� ;OL�TPUPT\T�HNL�HUK�JVUZLU[�YLX\PYLTLU[Z�MVY�
H�]HSPK�THYYPHNL�PU�[LYTZ�VM�[OL�9*4(�^PSS�OLSW�[V�
WYV[LJ[�NPYSZ�MYVT�ILPUN�MVYJLK�PU[V�LHYS`�THYYPHNLZ�
[OH[�TH`�W\[�[OLT�H[�YPZR�VM�/0=�PUMLJ[PVU��
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%� ;OL�LX\HS�SLNHS�Z[H[\Z�NYHU[LK�[V�^VTLU�THYYPLK�
\UKLY�[OL�(J[�^PSS�LUJV\YHNL�[OL�HIPSP[`�VM�^VTLU�
[V�V^U�WYVWLY[`�PU�[OLPY�V^U�UHTL�HUK�[V�LU[LY�
PU[V�JVU[YHJ[Z�^OPJO�^PSS�LUOHUJL�[OLPY�LJVUVTPJ�
PUKLWLUKLUJL�HUK�OLSW�[OLT�[V�SLH]L�YPZR`�
YLSH[PVUZOPWZ�^OPJO�W\[�[OLT�H[�YPZR�VM�/0=�PUMLJ[PVU��

%� ;OL�LJVUVTPJ�PUKLWLUKLUJL�VM�^VTLU�PZ�M\Y[OLY�
LUOHUJLK�I`�[OL�MHJ[�[OH[�J\Z[VTHY`�THYYPHNLZ�
HYL�PU�JVTT\UP[`�VM�WYVWLY[ �̀�NP]PUN�^VTLU�H�YPNO[�
[V�[OL�JVTTVU�WYVWLY[`�VM�[OL�THYYPHNL�HUK�[OL�
YPNO[�[V�PUOLYP[�MYVT�[OL�THYYPHNL�\UKLY�[OL�Y\SLZ�
VM�PU[LZ[H[L�Z\JJLZZPVU��(SSV^PUN�^VTLU�[V�JSHPT�
THPU[LUHUJL�VU�[OL�KPZZVS\[PVU�VM�H�J\Z[VTHY`�
THYYPHNL�HSZV�YLK\JLZ�[OLPY�LJVUVTPJ�]\SULYHIPSP[ �̀�

(S[OV\NO�[OL�9*4(�YLJVNUPZLZ�WVS`NHT �̀�P[�NVLZ�ZVTL�
^H`� [V^HYKZ� WYV[LJ[PUN� ^VTLU� I`� NP]PUN� [OLT� [OL�
JOVPJL�[V�LUK�[OL�WVS`NHTV\Z�YLSH[PVUZOPW��^OPJO�JV\SK�
W\[� [OLT� H[� YPZR� VM� /0=� PUMLJ[PVU�� I`� HSSV^PUN� [OLT� [V�
JSHPT�[OLPY�MHPY�ZOHYL�VM�[OL�JVTTVU�WYVWLY[`�VU�KP]VYJL�

3.3.2. Intestate Succession Act�� and 
Maintenance of Surviving Spouses 
Act�� 

;OLYL� PZ� H� SPUR� IL[^LLU� [OL� WYL]HSLUJL� VM� /0=� HTVUN�
^VTLU� HUK� ºSH^Z� [OH[� PUOPIP[� [OL� M\SS� LUQV`TLU[� VM�
^VTLU»Z� YPNO[Z� [V� SHUK� V^ULYZOPW� HUK� PUOLYP[HUJL»���  
0U� [OL� WYL�HWHY[OLPK� LYH�� MVY� L_HTWSL�� ZLJ[PVU� ��� VM�
[OL� )SHJR� (KTPUPZ[YH[PVU� (J[��� LZ[HISPZOLK� [OL� Y\SL� VM�
THSL�WYPTVNLUP[\YL��� PU� PUOLYP[HUJL�HTVUN�ISHJR�:V\[O�
(MYPJHUZ��H�TV]L�^OPJO�^HZ�KL[YPTLU[HS� [V�^VTLU�HUK�
NPYSZ��>P[O�[OL�HK]LU[�VM�[OL�/0=�WHUKLTPJ�[OL�KL[YPTLU[HS�
LɈLJ[�VM�WYPTVNLUP[\YL�ILJHTL�TVYL�THYRLK��WHY[PJ\SHYS`�
MVY�^VTLU� HUK� NPYSZ� PUMLJ[LK�^P[O�/0=��<UKLY� [OPZ� SH �̂�
^VTLU�̂ LYL�YVIILK�VM�[OLPY�THYP[HS�HZZL[Z�H[�[OL�WHZZPUN�

�����(J[����VM��  ��

����(J[�����M��  ��

����<5�*VTTPZZPVU�VU�/\THU�9PNO[Z�º>VTLU»Z�LX\HS�V^ULYZOPW��HJJLZZ�[V�HUK�JVU[YVS�V]LY�SHUK�HUK�[OL�LX\HS�YPNO[Z�[V�V^U�WYVWLY[`�
HUK�[V�HKLX\H[L�OV\ZPUN»��9LZVS\[PVU����������<5�+VJ��,�*5��������9,:��������(WYPS�������X\V[LK�PU�:�*O\�HUK�(�:`TPUN[VU�
Respect, Protect and Fulfill: Legislating for Women’s Rights in the Context of HIV/AIDS�=VS���!�-HTPS`�HUK�7YVWLY[`�0ZZ\LZ��4VK\SL��!�
7YVWLY[`�PU�4HYYPHNL��;VYVU[V!�*HUHKPHU�/0=�(0+:�3LNHS�5L[^VYR����� ��H[�W������
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����(JJVYKPUN�[V�[OPZ�Y\SL�ISHJR�(MYPJHU�^VTLU�HUK�TPUVY�JOPSKYLU�JV\SK�UV[�PUOLYP[�MYVT�[OLPY�THSL�YLSH[P]LZ�
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����(0+:�HUK�/\THU�9PNO[Z�9LZLHYJO�<UP[�/\THU�9PNO[Z�7YV[LJ[LK&�5PUL�:V\[OLYU�(MYPJHU�*V\U[Y`�9LWVY[Z�VU�/0=��(0+:�HUK�[OL�3H^�
�7YL[VYPH!�7YL[VYPH�<UP]LYZP[`�3H^�7YLZZ��������H[�W������
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VM�[OLPY�O\ZIHUKZ�I`�OPZ�YLSH[P]LZ�^OV�SLM[�[OLT�KLZ[P[\[L�
HUK�TVYL�]\SULYHISL�[V�/0=��

0U�Bhe and others v Magistrate, Khayelitsha, and others 
�*VTTPZZPVU� MVY� .LUKLY� ,X\HSP[`� HZ� HTPJ\Z� J\YPHL�"�
Shibi v Sithole and others; South Africa Human Rights 
Commission and another v President of the Republic 
of South Africa and another� � [OL�*VUZ[P[\[PVUHS� *V\Y[�
OLSK� ZLJ[PVU� ��� VM� [OL� )SHJR� (KTPUPZ[YH[PVU� (J[� HUK�
[OL� YLN\SH[PVUZ� LUHJ[LK� PU� [LYTZ� VM� [OH[� (J[�� [VNL[OLY�
^P[O� [OL� Y\SL� VM� THSL� WYPTVNLUP[\YL� PU� :V\[O� (MYPJHU�
J\Z[VTHY`� SH^� VM� Z\JJLZZPVU�� [V� IL� \UJVUZ[P[\[PVUHS��
;OL�LɈLJ[�VM� [OL�)OL�JHZL� PZ� [OH[� HSS� PU[LZ[H[L�LZ[H[LZ�
^OPJO�HYL�Z\IQLJ[�[V�:V\[O�(MYPJHU�J\Z[VTHY`�SH^�T\Z[�
IL� [YHUZMLYYLK� [V� OLPYZ� VY� ILULÄJPHYPLZ� PU� [LYTZ�VM� [OL�
0U[LZ[H[L�:\JJLZZPVU�(J[���\UKLY�^OPJO�[OL�LZ[H[L�VM�H�
KLJLKLU[�̂ PSS�ILULÄ[�H�ZWV\ZL�YLNHYKSLZZ�VM�[OL�Z\Y]P]PUN�
ZWV\ZL»Z� NLUKLY� HUK� SLNP[PTHJ`� VM� [OL� KLJLKLU[»Z�
JOPSKYLU����:\IZLX\LU[S �̀�[OL�9LMVYT�VM�*\Z[VTHY`�3H^�
VM�:\JJLZZPVU�HUK�9LN\SH[PVU�VM�9LSH[LK�4H[[LYZ�(J[�� 
^HZ�LUHJ[LK� [V�NP]L�LɈLJ[� [V� [OL� Q\KNTLU[� PU� [OL�Bhe 
JHZL�

0U� Daniels v Campbell No and Others���� [OL� HWWSPJHU[�
^HZ�THYYPLK� [V�OLY� O\ZIHUK�HJJVYKPUN� [V�4\ZSPT� YP[LZ�
PU� � ���� ;OL� THYYPHNL� ^HZ� UV[� ZVSLTUPZLK� \UKLY� [OL�
JP]PS�SH �̂�>OLU�[OL�HWWSPJHU[»Z�O\ZIHUK�KPLK�PU[LZ[H[L�PU�
�  ���[OL�OV\ZL�PU�̂ OPJO�[OL`�SP]LK�̂ HZ�[YHUZMLYYLK�[V�[OL�
KLJLHZLK�LZ[H[L��;OL�HWWSPJHU[�^HZ�[VSK�[OH[�ZOL�JV\SK�
UV[�PUOLYP[�MYVT�[OL�LZ[H[L�ILJH\ZL�ZOL�KPK�UV[�X\HSPM`�HZ�
H�¸Z\Y]P]PUN�ZWV\ZL¹��;OL�HWWSPJHU[�HWWYVHJOLK�[OL�/PNO�
*V\Y[��^OPJO�OLSK� [OH[� ¸ZWV\ZL¹�JV\SK�VUS`�IL�HWWSPLK�
[V� WLVWSL�THYYPLK� HJJVYKPUN� [V� :V\[O� (MYPJHU� SH^� HUK�
KPK�UV[�PUJS\KL�WLVWSL�THYYPLK�HJJVYKPUN�[V�4\ZSPT�YP[LZ��
;OL�/PNO�*V\Y[�MV\UK�[OH[�[OPZ�PU[LYWYL[H[PVU�]PVSH[LK�[OL�
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HWWSPJHU[»Z� YPNO[Z� [V� WYHJ[PZL� OLY� YLSPNPV\Z� HUK� J\S[\YHS�
ILSPLMZ��HUK�VYKLYLK�[OH[�̂ VYKZ�IL�YLHK�PU�[V�[OL�0U[LZ[H[L�
:\JJLZZPVU� (J[� HUK� [OL� 4HPU[LUHUJL� VM� :\Y]P]PUN�
:WV\ZLZ� (J[� [V� NP]L� OLY� [OL� YLSPLM� ZOL� ZV\NO[�� ;OL�
*VUZ[P[\[PVUHS�*V\Y[�OLSK�[OH[�[OL�̂ VYK�ºZWV\ZL»�PUJS\KLK�
WHY[PLZ� [V� H�4\ZSPT�THYYPHNL� HUK� [OH[� [OL� VIQLJ[P]L� VM�
[OL�HJ[Z�^HZ�[V�WYV[LJ[�^PKV^Z��;OLYLMVYL��[OLYL�^HZ�UV�
YLHZVU�^O`�[OL�WYPUJPWSLZ�VM� [OL�YPNO[� [V�LX\HSP[`�\UKLY�
[OL� Z[H[\[LZ� ZOV\SK� UV[� HWWS`� [V� 4\ZSPT� ^PKV^Z�� ;OL�
*V\Y[� M\Y[OLY�OLSK� [OH[� [OL�L_JS\ZPVU�VM�WLVWSL�THYYPLK�
\UKLY� 4\ZSPT� YP[LZ� ^HZ� \UQ\Z[PÄHIS`� KPZJYPTPUH[VY �̀�
[OLYLMVYL�WLVWSL�THYYPLK�HJJVYKPUN�[V�4\ZSPT�YP[LZ�^LYL�
ZWV\ZLZ�MVY� [OL�W\YWVZLZ�VM� PUOLYP[PUN�VY�JSHPTPUN�MYVT�
LZ[H[LZ�^OLYL�[OL�KLJLHZLK�KPLK�^P[OV\[�SLH]PUN�H�^PSS�

0U�)YPUR� ]�2P[ZOPɈ�5V���� [OL�*VUZ[P[\[PVUHS�*V\Y[�OHK� [V�
KLJPKL�^OL[OLY�:LJ[PVU����VM�[OL�0UZ\YHUJL�(J[�VM�� ���
KLWYP]LK� THYYPLK� ^VTLU�� I\[� UV[� THYYPLK� TLU�� VM� HSS�
VY�ZVTL�VM� [OL�ILULÄ[Z�VM� SPML� PUZ\YHUJL�WVSPJPLZ�THKL�
PU� [OLPY� MH]V\Y� I`� [OLPY� O\ZIHUKZ�� ;OL� *VUZ[P[\[PVUHS�
*V\Y[�OLSK�[OH[�ZLJ[PVU����KPZJYPTPUH[LK�HNHPUZ[�THYYPLK�
^VTLU�VU�[OL�IHZPZ�VM�ZL_�HUK�THYP[HS�Z[H[\Z��HUK�^HZ�
[O\Z�H�]PVSH[PVU�VM�[OL�LX\HSP[`�JSH\ZL��4HYYPLK�TLU�KPK�
UV[�SVZL�[OL�ILULÄ[Z�VM�PUZ\YHUJL�WVSPJPLZ�JLKLK�[V�[OLT�
VY�THKL�V\[�PU�[OLPY�MH]V\Y�I`�[OLPY�^P]LZ�

;OL�*V\Y[�OLSK�[OH[��ZPUJL�[OL�JVTTVU�SH^�Y\SL�WYVOPIP[PUN�
KVUH[PVUZ� IL[^LLU� ZWV\ZLZ� OHK� ILLU� HIVSPZOLK�� [OL�
HYN\TLU[� [OH[� [OL� ZLJ[PVU� WYV]PKLK� THYYPLK� ^VTLU�
^P[O�H�ILULÄ[�^HZ�UV�SVUNLY�HWWSPJHISL��;OL�*V\Y[�HSZV�
YLQLJ[LK�[OL�HYN\TLU[�[OH[�[OL�ZLJ[PVU�^HZ�ULJLZZHY`�[V�
WYL]LU[�JVSS\ZPVU�IL[^LLU�ZWV\ZLZ!�Z\JO�JVSS\ZPVU�JV\SK�
HZ�LHZPS`�VJJ\Y�^OLYL�O\ZIHUKZ�YH[OLY�[OHU�^P]LZ�^LYL�
ILULÄJPHYPLZ�

0U�[OL Bwanya JHZL�[OL�/PNO�*V\Y[�KLJSHYLK�ZLJ[PVU������
VM� [OL� 0U[LZ[H[L� :\JJLZZPVU� (J[� [V� IL� \UJVUZ[P[\[PVUHS�
PU�ZV�MHY�HZ�P[�VTP[Z�[OL�PUJS\ZPVU�HM[LY�ºZWV\ZL»�VM�ºVY�H�
WHY[ULY� PU� H�WLYTHULU[�VWWVZP[L�ZL_� SPML�WHY[ULYZOPW� PU�
^OPJO� [OL� WHY[ULYZ� OHK� \UKLY[HRLU� YLJPWYVJHS� K\[PLZ�
VM� Z\WWVY[�»� ;OL� KLJSHYH[PVU� VM� PU]HSPKP[`� ^PSS� Z[HUK�
V]LY� MVY� JVUÄYTH[PVU� I`� [OL� *VUZ[P[\[PVUHS� *V\Y[���� 0M�

�����  ������:(�� ���**��

��� Bwanya v Master of the High Court, Cape Town and Others �����������B����D�A(>*/*���������:LW[LTILY������

����>VTLUZ�3LNHS�*LU[YL�º�;OL�)^HU`H�:[H[LTLU[!�(�>PU�-VY�
,X\HSP[`PUYLSH[PVUZOPWZ»�W\ISPZOLK�VU����:LW[LTILY������HJJLZZLK�H[��
O[[WZ!��^SJL�JV�aH�[OL�I^HU`H�Z[H[LTLU[���U����6J[VILY������

��� º5H[PVUHS�JVUZVSPKH[LK�N\PKLSPULZ�MVY�[OL�WYL]LU[PVU�VM�TV[OLY�[V�JOPSK�[YHUZTPZZPVU�VM�/0=��74;*;��HUK�[OL�THUHNLTLU[�VM�/0=�PU�
JOPSKYLU��HKVSLZJLU[Z�HUK�HK\S[Z»��+LJLTILY�������O[[W!��^^^�ZHOP]ZVJ�VYN�\WSVHK�KVJ\TLU[Z�(9;���.\PKLSPULZ������������WKM�

����0IPK��H[�Z��������

� ��5L^[VU��,��.SVI��SPIY��^VTLU»Z�TLK�(ISSN: 1756-2228)�����"�+60���������.36>4�������

[OL� KLJSHYH[PVU� VM� \UJVUZ[P[\[PVUHSP[`� PZ� JVUÄYTLK� I`�
[OL� *VUZ[P[\[PVUHS� *V\Y[�� [OL� PTWHJ[� ^PSS� JV\U[LY� [OL�
]\SULYHIPSP[`�VM�^VTLU�PU�KVTLZ[PJ�WHY[ULYZOPWZ�^OV�HYL��
VM[LU� L_WSVP[LK� HUK� SLM[�^P[OV\[� YLJV\YZL� VY� YLTLK`� H[�
[OL�LUK�VM�Z\JO�YLSH[PVUZOPWZ�ILJH\ZL�VM�[OL�SHJR�VM�SLNHS�
YLJVNUP[PVU�HUK�WYV[LJ[PVU�HɈVYKLK�[V�[OLT��� 

3.4. Sexual and Reproductive Health 
;OL� YPNO[� [V� YLWYVK\J[P]L� OLHS[O� PZ� ÄYTS`� LU[YLUJOLK� PU�
ZLJ[PVU�������H��VM� [OL�*VUZ[P[\[PVU�^OPJO�WYV]PKLZ� [OH[�
ºBLD]LY`VUL�OHZ�[OL�YPNO[�[V�OH]L�HJJLZZ�[V�������OLHS[OJHYL�
ZLY]PJLZ��PUJS\KPUN�YLWYVK\J[P]L�OLHS[OJHYL»��-\Y[OLYTVYL��
ZLJ[PVU�������VM�[OL�*VUZ[P[\[PVU�WYVUV\UJLZ�[OL�YPNO[�[V�
WO`ZPJHS� HUK� IVKPS`� PU[LNYP[ �̀� 0[� Z[H[LZ� [OH[� BLD]LY`VUL�
OHZ�[OL�YPNO[�[V�IVKPS`�HUK�WZ`JOVSVNPJHS�PU[LNYP[ �̀�^OPJO�
PUJS\KLZ�[OL�YPNO[�¶�

�H�� [V�THRL�KLJPZPVUZ�JVUJLYUPUN�YLWYVK\J[PVU"�
�I�� [V�ZLJ\YP[`�PU�HUK�JVU[YVS�V]LY�[OLPY�IVK`"�HUK�
�J�� UV[�IL�Z\IQLJ[LK�[V�TLKPJHS�VY�ZJPLU[PÄJ�

L_WLYPTLU[Z�^P[OV\[�[OLPY�PUMVYTLK�JVUZLU[��

;OPZ�YPNO[�HSZV�HWWSPLZ�[V�/0=�WVZP[P]L�̂ VTLU�̂ OV�̂ PZO�[V�
OH]L�JOPSKYLU��;OL�5H[PVUHS�+LWHY[TLU[�VM�/LHS[O�7VSPJ`�
NP]LZ� WYLNUHU[� ^VTLU� ^P[O� /0=� HJJLZZ� [V� ZLY]PJLZ� PU�
HU[LUH[HS� JSPUPJZ� HPTLK� H[� WYL]LU[PUN� TV[OLY�[V�JOPSK�
[YHUZTPZZPVU� VM� /0=�� 0U� ������ :V\[O� (MYPJHU� 5H[PVUHS�
+LWHY[TLU[� VM� /LHS[O� YLSLHZLK� YL]PZLK� N\PKLSPULZ� VU�
[OL�WYL]LU[PVU�VM�Z\JO�[YHUZTPZZPVU�����;OLZL�N\PKLSPULZ�
HK]PZL� /0=�WVZP[P]L� WYLNUHU[� ^VTLU� [V� Z[HY[� (9;�
[YLH[TLU[� º^P[O� HWWYVWYPH[L� JV\UZLSSPUN� MYVT� [OLPY� ÄYZ[�
HU[LUH[HS�]PZP[�YLNHYKSLZZ�VM�NLZ[H[PVUHS�HNL»�VY�IHZLSPUL�
*+��JLSS�JV\U[����;OLZL�N\PKLSPULZ�HYL�YL]PZLK�YLN\SHYS`�
[V�IL� PU� SPUL�^P[O� [OL�>VYSK�/LHS[O�6YNHUPaH[PVU� �>/6��
N\PKLSPULZ��

;)� YLTHPUZ� [OL� TVZ[� JVTTVU� JH\ZL� VM� KLH[O� MYVT�
PUMLJ[PV\Z�HNLU[Z� PU� JOPSKILHYPUN�HNL�^VTLU� ���� [V�� �
`LHYZ�� ^VYSK^PKL�� � 0M� SLM[� \U[YLH[LK� ;)� JYLH[L� NYLH[LY�
OLHS[O�OHaHYK�[V�H�WYLNUHU[�^VTHU�HUK�OLY�\UIVYU�IHI`�
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[OHU�KVLZ�[OL�ML[\Z����0[�PZ�Z\NNLZ[LK�[OH[�;)�ZOV\SK�IL�
PUP[PH[LK�^OLUL]LY� [OL�WYVIHIPSP[`�VM�;)� PZ�TVKLYH[L� [V�
OPNO����;OL�:V\[O�(MYPJHU�5H[PVUHS�;)�.\PKLSPULZ�MVY�(K\S[Z�
YLJVTTLUK�Z[HUKHYK�;)�[YLH[TLU[�MVY�[OL�WYL]LU[PVU�VM�
HJ[P]L�;)�PU�/0=�PUMLJ[LK�WYLNUHU[�^VTLU���  

3.4.1. The Choice of Termination of 
Pregnancy Act��� 

;OL�*OVPJL�VM�;LYTPUH[PVU�VM�7YLNUHUJ`�(J[�̂ HZ�LUHJ[LK�
[V�YLMVYT�[OL�HIVY[PVU�SH^�PU�VYKLY�[V�PTWYV]L�[OL�OLHS[O�VM�
^VTLU�HUK�WYL]LU[�KLH[OZ�HTVUN�^VTLU�K\L�[V�PSSLNHS�
HIVY[PVUZ����;OPZ�^HZ�H�ZPNUPÄJHU[�Z[LW�PU�YLZWLJ[PUN�[OL�
YPNO[Z�VM�^VTLU�[V�JOVPJL�HUK�[V�IVKPS`�PU[LNYP[ �̀�

;LYTPUH[PVU�VM�WYLNUHUJ`���PZ�[OL�LUKPUN�VM�H�WYLNUHUJ �̀�
ILMVYL�M\SS�[LYT��I`�TLKPJHS�VY�Z\YNPJHS�TLHUZ��;OLYL�HYL�
THU`� YLHZVUZ� ^O`� H� ^VTHU�TH`� UV[� IL� HISL� VY� ^HU[�
[V� JVU[PU\L� ^P[O� H� WYLNUHUJ �̀� ;OL� WYLNUHUJ`� TH`� IL�
[OL� YLZ\S[�VM� YHWL�VY� PUJLZ[�VY�H�JHZ\HS� YLSH[PVUZOPW�^P[O�
UV� WYVZWLJ[Z� VM� THYYPHNL�� :VTL� ^VTLU� HYL� ZPTWS`�
UV[�LTV[PVUHSS`�WYLWHYLK� [V�IL�WHYLU[Z�H[� [OL� [PTL� �[OPZ�
PUJS\KLZ� THYYPLK� ^VTLU�� VY� HYL� [VV� `V\UN�� 0U� V[OLY�
PUZ[HUJLZ�� ^VTLU� OH]L� [V� JOVVZL� IL[^LLU� JVU[PU\PUN�
^P[O�[OLPY�Z[\KPLZ�VY�KYVWWPUN�V\[�VM�ZJOVVS�[V�[HRL�JHYL�
VM� H� JOPSK� HUK� YPZR� [OL� WYVZWLJ[Z� VM� ILPUN� ÄUHUJPHSS`�
PUZLJ\YL�PU�[OL�M\[\YL���>OH[L]LY�[OL�YLHZVUZ��[OL�YPNO[�[V�
YLWYVK\J[P]L�OLHS[O�HZ�Z[PW\SH[LK�PU�ZLJ[PVU�������H��VM�[OL�
*VUZ[P[\[PVU�NP]LZ�H�^VTHU� [OL�JOVPJL� [V� [LYTPUH[L�OLY�
WYLNUHUJ`�VY�NP]L�IPY[O��

0U�:V\[O�(MYPJH��;OL�*OVPJL�VM�;LYTPUH[PVU���VM�7YLNUHUJ`�
(J[���NP]LZ�̂ VTLU�[OL�YPNO[�[V�ZHML�HUK�SLNHS�[LYTPUH[PVUZ�
HUK�[OL�5H[PVUHS�/LHS[O�(J[���NP]LZ�^VTLU�[OL�YPNO[� [V�
HJJLZZ� MYLL� [LYTPUH[PVUZ�� ;OL� JVUKP[PVUZ� \UKLY� ^OPJO�
H� WYLNUHUJ`� JHU� IL� [LYTPUH[LK� HYL� KP]PKLK� PU[V� [OYLL�

����*LU[LYZ�MVY�+PZLHZL�*VU[YVS�HUK�7YL]LU[PVU�¸�;YLH[TLU[�MVY�;)�+PZLHZL�HUK�7YLNUHUJ`¹�HJJLZZLK�MYVT�O[[WZ!��^^^�JKJ�NV]�[I�[VWPJ�
[YLH[TLU[�WYLNUHUJ`�O[T�VU����6J[VILY������

���� 0IPK�

����:V\[O�(MYPJHU�5H[PVUHS�;)�.\PKLSPULZ��HJJLZZLK�MYVT�ºO[[W!��^^^�TPJ�\J[�HJ�aH�ZP[LZ�KLMH\S[�MPSLZ�PTHNLF[VVS�PTHNLZ����;)���(K\S[�
WKM�VU���1\UL������

����(J[� ��VM��  �

����9,�4OSHUNH��¸(IVY[PVU!�KL]LSVWTLU[Z�HUK�PTWHJ[�PU�:V\[O�(MYPJH¹�British Medical Bulletin�����"���!����¶����British Medical Bulletin��
=VS�����;OL�)YP[PZO�*V\UJPS�����"�HSS�YPNO[Z�YLZLY]LK�+60!������ ��ITI�SKN������H[�����

�����;67�MVY�ZOVY[��VY�HIVY[PVU�

����(IVY[PVUZ�¶�9LHZVUZ�MVY�(IVY[PVUZ�HJJLZZLK�MYVT�H[��O[[W!��MHTPS �̀QYHUR�VYN�WHNLZ���(IVY[PVU�9LHZVUZ�(IVY[PVUZ�O[TS�H[���1\UL������

����(J[� ��VM��  ��

����(J[����VM������

� ��6W�JP[�UV[L�� �H[����

����0IPK

���� 0IPK�H[������� 

NLZ[H[PVUHS�WLYPVKZ!�

%� <W�[V�HUK�PUJS\KPUN����^LLRZ�NLZ[H[PVU�I`�KH[LZ�
%� (IV]L����^LLRZ�\W�[V�HUK�PUJS\KPUN����^LLRZ�

NLZ[H[PVU�I`�KH[LZ�
%� (IV]L����^LLRZ�NLZ[H[PVU�I`�KH[LZ��

;OL� (J[� HSSV^Z� KVJ[VYZ� HUK� TPK^P]LZ� ^OV� HYL� ZRPSSLK�
[V� [LYTPUH[L� H� WYLNUHUJ`� \W� [V� HUK� PUJS\KPUN� ���
^LLRZ�NLZ[H[PVU��6US`�KVJ[VYZ�HYL�HSSV^LK�[V�[LYTPUH[L�
WYLNUHUJPLZ�HIV]L����^LLRZ�\UKLY� JLY[HPU� JVUKP[PVUZ��
;OL� (J[� OHZ� [O\Z� YLK\JLK� [OL� \WWLY� SPTP[� MYVT� [OL� ���
^LLRZ�[OH[� PZ�[YHKP[PVUHSS`�HJJLW[LK�HZ�[OL�J\[�VɈ�WVPU[�
MVY� ]PHIPSP[ �̀� � ;OL� (J[� HSZV� NV]LYUZ� [OL� [LYTPUH[PVU� VM�
WYLNUHUJ`� \W� [V� HUK� PUJS\KPUN� ]PHIPSP[ �̀� [O\Z� PUJS\KPUN�
PUK\J[PVU�VM�SHIV\Y�HUK�JHLZHYLHU�ZLJ[PVU�

:LJ[PVU� �� VM� [OL� *OVPJL� VU� ;LYTPUH[PVU� VM� 7YLNUHUJ`�
(J[�Z[H[LZ� [OH[�H� º>VTHU�VM�HU`�HNL�JHU�JVUZLU[� [V�H�
[LYTPUH[PVU� VM� OLY� WYLNUHUJ`� HUK� VUS`� OLY� JVUZLU[� PZ�
YLX\PYLK»��(�JOPSK�\UKLY�[OL�HNL�VM����JHU�IL�HK]PZLK�I`�
H�TPK^PML�VY�H�KVJ[VY�[V�ZWLHR�[V�OLY�WHYLU[Z�VY�N\HYKPHU�
ILMVYL�ZOL�\UKLYNVLZ�[OL�WYVJLK\YL�I\[�KVLZ�UV[�OH]L�
[V�KV�ZV�[V�HJJLZZ�[OPZ�ZLY]PJL��;OPZ�PZ�VUL�VM�[OL�MLH[\YLZ�
VM� [OL� (J[� ^OPJO� YLZWLJ[� ^VTLU»Z� YPNO[� [V� JOVVZL��
PYYLZWLJ[P]L� VM� [OLPY� HNL�� ;LYTPUH[PVU� VM� WYLNUHUJ`�^PSS�
UV[� IL� KLUPLK� L]LU� PM� H� JOPSK� JOVVZLZ� UV[� [V� PUMVYT�
HU`VUL����:LJ[PVU��� º^HZ�KLLTLK�ULJLZZHY`�NP]LU�[OH[�
[OLYL�HYL�JOPSKYLU�^OV�TH`�OH]L�ILLU�ZL_\HSS`�HI\ZLK�
I`�[OLPY�N\HYKPHUZ�VY�WHYLU[Z»���  

3.4.1.1. Denial of Access to Abortion Services 

;OL�[LYTPUH[PVU�VM�WYLNUHUJ`�IYPUNZ�[V�[OL�MVYL�TVYHSP[`�
KLIH[LZ� ^OPJO� HYL� SPURLK� [V� YLSPNPV\Z� HUK� ZWPYP[\HS�
ILSPLMZ��;OL�*OVPJL�VM�;LYTPUH[PVU�VM�7YLNUHUJ`�(J[�^HZ�
JOHSSLUNLK�I`�H�YLSPNPV\Z�VYNHUPZH[PVU�VU�[OL�NYV\UK�[OH[�
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P[Z�SPILYHS�WYV]PZPVUZ�HYL�[HU[HTV\U[�[V�H�]PVSH[PVU�VM�[OL�
YPNO[�[V�SPML�VM�H�MVL[\Z�\UKLY�[OL�*VUZ[P[\[PVU�PU�Christian 
Lawyers Association of SA and Others v Minister of Health 
and Others.���;OL�*V\Y[�OLSK�[OH[�[OL�*VUZ[P[\[PVU�KPK�UV[�
PUJS\KL�HU`�WYV]PZPVUZ�NYHU[PUN�MVL[HS�WLYZVUOVVK��

9LNHYKSLZZ� VM� [OL� YPNO[Z� WYV]PKLK� PU� [OL� *OVPJL� VM�
;LYTPUH[PVU� 6M� 7YLNUHUJ`� (J[� ^VTLU� HYL� Z[PSS� KLUPLK�
HJJLZZ� [V� ZHML� HIVY[PVUZ� I`�TLKPJHS� WYHJ[P[PVULYZ�^OV�
PU]VRL� [OL� YPNO[� [V�JVUZJPLU[PV\Z�VIQLJ[PVU��;OPZ�KLUPHS�
OHZ� SLK� [V� ^VTLU� YLZVY[PUN� [V� RLLWPUN� HU� \U^HU[LK�
JOPSK�VY� OH]PUN�IHJRZ[YLL[� HIVY[PVUZ�HZ�HU�VW[PVU�HM[LY�
ILPUN� [\YULK� H^H �̀� 9\YHS� ^VTLU� PU� WHY[PJ\SHY� HYL�
KPZHK]HU[HNLK�PU�[OH[�[OL`�VM[LU�[YH]LS�SVUN�KPZ[HUJLZ�[V�
\YIHU�JLU[YLZ�[V�OH]L�HIVY[PVUZ��(�Z[\K`�VM�̀ V\UN�̂ VTLU�
PU�1VOHUULZI\YN�:V^L[V��MV\UK�[OH[�TVZ[�^VTLU�RUL^�
^OLYL�[V�VI[HPU�ZL_\HS�HUK�YLWYVK\J[P]L�YPNO[Z�PUMVYTH[PVU�
HUK�ZLY]PJLZ�I\[�º[OH[�JVTTVU�L_WLYPLUJLZ�VM�WYV]PKLYZ»�
\UZ\WWVY[P]L�H[[P[\KLZ��WV^LY�K`UHTPJZ�PU�YLSH[PVUZOPWZ��
HUK�JVTT\UPJH[PVU�PZZ\LZ�^P[O�WHYLU[Z�HUK�JVTT\UP[`�
TLTILYZ�WYL]LU[LK�B^VTLUD�MYVT�HJJLZZPUN�HUK�\ZPUN�
[OL�PUMVYTH[PVU�HUK�ZLY]PJLZ�[OL`�ULLKLK�»��  

*VUZJPLU[PV\Z�VIQLJ[PVU� PZ�JVTTVUS`�\ZLK� [V�KLZJYPIL�
[OL� HJ[PVUZ� VM� KVJ[VYZ� VY� U\YZLZ� ^OV�^PSS� UV[� WLYMVYT�
HIVY[PVUZ�ILJH\ZL�[OPZ�]PVSH[LZ�[OLPY�WLYZVUHS�VY�YLSPNPV\Z�
ILSPLMZ����:LJ[PVU����VM�[OL�*VUZ[P[\[PVU�^OPJO��PU[LY�HSPH��
N\HYHU[LLZ�[OL�YPNO[�[V�MYLLKVT�VM�JVUZJPLUJL��PTWSPJP[S`�
HJJVTTVKH[LZ� [OL� YPNO[� [V� JVUZJPLU[PV\Z� VIQLJ[PVU� [V�
HIVY[PVU�� ;OL� YPNO[� [V� JVUZJPLU[PV\Z� VIQLJ[PVU� PZ� UV[��
OV^L]LY��HIZVS\[L��0[�JHU�IL�SPTP[LK�I`�ZLJ[PVU����VM�[OL�
*VUZ[P[\[PVU��

:PTWS`�KLZJYPILK��ZLJ[PVU����JHU�SPTP[�[OL�OLHS[O�^VYRLYZ�
YPNO[�[V�MYLLKVT�VM�JVUZJPLUJL�PU�[OL�MVSSV^PUN�^H`Z��0[�
JHU!�� 

�����  �������)*39�������;�

�����3�PUJL�+LYVJOL��5��/HYNL`��(��/VS[��2��:OVJOL[��;��������º(JJLZZPUN�ZL_\HS�HUK�YLWYVK\J[P]L�OLHS[O�PUMVYTH[PVU�HUK�ZLY]PJLZ!�(�TP_LK�
TL[OVKZ�Z[\K`�VM�`V\UN�^VTLU»Z�ULLKZ�HUK�L_WLYPLUJLZ�PU�:V^L[V��:V\[O�(MYPJH»��(MYPJHU�1V\YUHS�VM�9LWYVK\J[P]L�/LHS[O��=VS\TL�� ��
0ZZ\L����W������O[[WZ!��^^^�H]LY[�VYN�WYVMLZZPVUHSZ�OP]�ZVJPHS�PZZ\LZ�RL`�HMMLJ[LK�WVW\SH[PVUZ�^VTLU
MVV[UV[L��FU�S^HNP

���� �(IVY[PVU�PU�:V\[O�(MYPJH�¸(�9LWVY[PUN�N\PKL�MVY�1V\YUHSPZ[Z¹�HSZV�ZLL�4HY`�-H]PLY�1HTPL�4�:��.YLLUILYN��¸:HML�HIVY[PVU�PU�:V\[O�
(MYPJH!�¸>L�OH]L�^VUKLYM\S�SH^Z�I\[�^L�KVU»[�OH]L�WLVWSL�[V�PTWSLTLU[�[OVZL�SH^Z¹�����6J[VILY������

�����*�5N^LUH�º*VUZJPLU[PV\Z�VIQLJ[PVU�HUK�SLNHS�HIVY[PVU�PU�:V\[O�(MYPJH!�KLSPULH[PUN�[OL�WHYHTL[LYZ»������1V\YUHS�MVY�1\YPKPJHS�:JPLUJL�
�����!�����H[�WHNL��

�����0IPK

���� �0IPK�H[�W���

����(J[����VM��  ��

� ��(�/HZZPT��4�/L`^VVK�HUK�1�)LYNLY��LKZ��Health and Democracy: A Guide to Human Rights, Health Law and Policy in Post-Apartheid 
South Africa��*HWL�;V^U!�:PILY�0UR��������H[�W������

����3*�4J3H\NOSPU�º;OL�WYPJL�VM�MHPS\YL�VM�PUMVYTLK�JVUZLU[�SH^!�*VLYJP]L�Z[LYPSPaH[PVUZ�VM�/0=�WVZP[P]L�^VTLU�PU�:V\[O�(MYPJH»�Law and 
Inequality�������������!�� ¶ ��H[�W��� �

%� 0TWVZL�H�K\[`�[V�PUMVYT!�/LHS[O�^VYRLYZ�JHU�YLM\ZL�
[V�WHY[PJPWH[L�PU�HU�HIVY[PVU�PU�UVU�LTLYNLUJ`�
ZP[\H[PVUZ��I\[�[OL`�T\Z[�L_WSHPU�[OLPY�KLJPZPVU�
[V�WH[PLU[Z�PU�H�UVU�Z[PNTH[PZPUN�^H`�^OPSL�
HMMPYTPUN�[OH[�H�WH[PLU[�OHZ�H�YPNO[�[V�[LYTPUH[L�
OLY�WYLNUHUJ �̀�/LHS[O�^VYRLYZ�T\Z[�THRL�[OL�
ULJLZZHY`�HYYHUNLTLU[Z�[V�LUHISL�[OL�WH[PLU[�[V�IL�
ZLLU�I`�HUV[OLY�OLHS[O�^VYRLY�^OV�JHU�WYV]PKL�[OL�
HIVY[PVU��� 

%� 0TWVZL�HZ�K\[`�[V�ZH]L�H�SPML�HUK�WYL]LU[�ZLYPV\Z�
KHTHNL�[V�OLHS[O!�/LHS[O�^VYRLYZ�HYL�UV[�HSSV^LK�
[V�PU]VRL�[OPZ�YPNO[�^OLYL�UVU�H[[LUKHUJL�VM�
H�WYLNUHU[�^VTHU�PU�LTLYNLUJ`�JHZLZ�^V\SK�
LUKHUNLY�OLY�SPML�VY�ZLYPV\ZS`�KHTHNL�OLY�OLHS[O��� 

0U� H� OLHS[OJHYL� ZL[[PUN� P[� ^V\SK� IL� H� ]PVSH[PVU� VM� [OL�
YPNO[Z� [V� HJJLZZ� [V� OLHS[OJHYL�� O\THU� KPNUP[`� HUK� SPML�
PM� H� OLHS[OJHYL� WYV]PKLY� ^LYL� [V� �P�� YLM\ZL� HJJLZZ� [V�
HIVY[PVU�ZLY]PJLZ�^OLYL�H�WYLNUHU[�^VTHU�PZ�PU�ULLK�VM�
LTLYNLUJ`�JHYL�VY��PP��YLM\ZL�[V�NP]L�YLSL]HU[�PUMVYTH[PVU�
[V� [OL� ^VTLU� PUJS\KPUN� H� YLMLYYHS� PU� UVU� �LTLYNLUJ`�
ZP[\H[PVUZ��

3.4.2. The Sterilization Act��� 
;OL�:[LYPSPZH[PVU�(J[�YLN\SH[LZ�Z[LYPSPZH[PVU�PU�:V\[O�(MYPJH��
0[�WYV]PKLZ�MVY�ºZ[LYPSPZH[PVU�VM�H�WLYZVU�PU�JPYJ\TZ[HUJLZ�
^OLYL� [OL� WLYZVU»Z� TLU[HS� VY� WO`ZPJHS� OLHS[O� PZ�
[OYLH[LULK�� HUK� ^OLYL� [OL� Z[LYPSPZH[PVU� PZ� PU� [OL� ILZ[�
PU[LYLZ[�VM�[OL�WLYZVU»�� ��:[LYPSPZH[PVU�PZ�H�WYVJLK\YL�KVUL�
[V�LUZ\YL�[OH[�[OL�WLYZVU�Z[LYPSPZLK�JHUUV[�OH]L�JOPSKYLU��
0[� OHZ� ILLU� YLWVY[LK� [OH[� PU� ZVTL� PUZ[HUJLZ�� ^VTLU�
ILPUN�Z[LYPSPZLK�HYL�\UH^HYL�VY�KV�UV[�\UKLYZ[HUK� [OH[�
[OL`�HYL�ILPUN�HZRLK�[V�NP]L�JVUZLU[�[V�Z[LYPSPZH[PVU��� 

0U� [LYTZ�VM� ZLJ[PVU� ������ H� WLYZVU�^OV� PZ� ��� `LHYZ� VSK�
VY�VSKLY��^OV�PZ�JHWHISL�VM�JVUZLU[PUN��JHU�JVUZLU[�VU�
OPZ� VY� OLY� V^U� [V� Z[LYPSPZH[PVU��:[LYPSPZH[PVU�TH`�UV[� IL�
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WLYMVYTLK�VU�HU`VUL�\UKLY�[OL�HNL�VM����\USLZZ�MHPS\YL�
[V�KV�ZV�^V\SK�QLVWHYKPZL�[OH[�WLYZVU»Z�SPML�VY�ZLYPV\ZS`�
PTWHPY� OPZ� VY� OLY� WO`ZPJHS� OLHS[O���� � 0UMVYTLK� JVUZLU[�
PZ� [OL� TVZ[� PTWVY[HU[� YLX\PYLTLU[� MVY� Z[LYPSPZH[PVU��
(JJVYKPUN�[V�ZLJ[PVU������VM�[OL�:[LYPSPZH[PVU�(J[��UV�VUL�
TH`�IL� Z[LYPSPZLK�^P[OV\[� OPZ� VY� OLY� JVUZLU[� \USLZZ�OL�
VY� ZOL� PZ� \UHISL� [V� JVUZLU[�� 0[� PZ� [OLYLMVYL� \USH^M\S� [V�
Z[LYPSPZL� H�^VTHU�^P[O�/0=�\USLZZ� ZOL� HNYLLZ� [OH[� ZOL�
^HU[Z�[V�IL�Z[LYPSPZLK��-VY�W\YWVZLZ�VM�[OL�(J[��ºJVUZLU[»�
TLHUZ�JVUZLU[�NP]LU� MYLLS`�HUK�]VS\U[HYPS`�^P[OV\[�HU`�
PUK\JLTLU[�HUK�TH`�VUS`�IL�NP]LU�PM� [OL�WLYZVU�NP]PUN�
P[�OHZ�¶

�H�� ILLU� NP]LU� H� JSLHY� L_WSHUH[PVU� HUK� HKLX\H[L�
KLZJYPW[PVU�VM�[OL!
�P�� WYVWVZLK�WSHU�VM�[OL�WYVJLK\YL"�HUK�
�PP�� JVUZLX\LUJLZ�� YPZRZ� HUK� [OL� YL]LYZPISL� VY�

PYYL]LYZPISL�UH[\YL�VM�[OL�Z[LYPSPZH[PVU�WYVJLK\YL"
�I�� ILLU� NP]LU� HK]PJL� [OH[� [OL� JVUZLU[� TH`� IL�

^P[OKYH^U�HU`�[PTL�ILMVYL�[OL�[YLH[TLU["�HUK
�J�� \UKLYZ[VVK� HUK� ZPNULK� [OL� WYLZJYPILK� JVUZLU[�

MVYT��� 

;OLYL� OH]L� ILLU� THU`� VJJ\YYLUJLZ� VM� Z[LYPSPZH[PVU� VM�
/0=�WVZP[P]L�^VTLU�HYV\UK� [OL�>VYSK�� PUJS\KPUN�:V\[O�
(MYPJH��PU�HU�H[[LTW[�[V�WYL]LU[�/0=�WVZP[P]L�^VTLU�MYVT�
ILJVTPUN�WYLNUHU[����0U�-LIY\HY`��������[OL�*VTTPZZPVU�
VU� .LUKLY� ,X\HSP[`� YLSLHZLK� H� YLWVY[� [OH[� JVUÄYTLK�
PUZ[HUJLZ� PU�^OPJO�^VTLU�^LYL�HSSLNLKS`�LP[OLY� MVYJLK�
VY� JVLYJLK� PU[V� HNYLLPUN� [V� [OL�WYVJLK\YL�^OPSL� NP]PUN�
IPY[O���� ;OL� *VTTPZZPVU� VU� .LUKLY� ,X\HSP[`� HSS\KLK�
[V� [OL� MHJ[� [OH[� PU� [OLZL� JHZLZ� TLKPJHS� WYHJ[P[PVULYZ�
IYLHJOLK� [OLPY�K\[`�VM�JHYL��>VTLU�OH]L�ILLU� ºMVYJLK�
[V�YLSPUX\PZO�[OLPY�YLWYVK\J[P]L�YPNO[Z�[V�VI[HPU�HJJLZZ�[V�
OLHS[OJHYL� ZLY]PJLZ�� Z\JO� HZ� [LYTPUH[PVU� VM� WYLNUHUJ �̀�
SHIV\Y� HUK� KLSP]LY`� JHYL� PUJS\KPUN� (U[PYL[YV]PYHS��
TLKPJH[PVU»�� PM� [OL`� KV� UV[� HNYLL� [V� Z[LYPSPZH[PVU���� ;OPZ�

����:������H��

����(J[����VM��  ��H[�Z��

����:�4[OLTI\��A�,ZZHJR�HUK�(�:[YVKL�º¸0�MLLS�SPRL�OHSM�H�^VTHU�HSS�[OL�[PTL¹!�(�X\HSP[H[P]L�YLWVY[�VM�/0=�WVZP[P]L�^VTLU»Z�L_WLYPLUJLZ�
VM�JVLYJLK�HUK�MVYJLK�Z[LYPSPZH[PVUZ�PU�:V\[O�(MYPJH»��+LJLTILY��������O[[W!��HMYPJH^SU�VYN�^W�JVU[LU[�\WSVHKZ���������/0=�>VTLU�
ILPUN�Z[LYPSPaLK�WKM��H[�W������HJJLZZLK�1HU\HY`��������:LL�HSZV�º/0=�7VZP[P]L�^VTHU�ZH`�MVYJLK�Z[LYPSPZH[PVU�HKK�PUZ\S[�[V�0UQ\Y`»��City 
Press ����4HYJO��������O[[W!��^^^�UL^Z���JVT�(YJOP]LZ�*P[`�7YLZZ�/0=�WVZP[P]L�^VTLU�ZH`�MVYJLK�Z[LYPSPZH[PVU�HKKZ�PUZ\S[�[V�
PUQ\Y`�����������:LL�HSZV

����*VTTPZZPVU�VU�.LUKLY�,X\HSP[`�JVTWSHPU[�5V�������������2A5��MYVT�^^^�JNL�VYN�aH��(JJLZZLK����(WYPS�������:LL�HSZV�-VYJLK�
:[LYPSPaH[PVUZ�VM�/0=�7VZP[P]L�>VTLU!�(�.SVIHS�,[OPJZ�HUK�7VSPJ`�-HPS\YL�:[LWOHUPL�)P�HUK�;VIPU�2S\Z[`�O[[WZ!��QV\YUHSVML[OPJZ�HTH�
HZZU�VYN�HY[PJSL�MVYJLK�Z[LYPSPaH[PVUZ�OP]�WVZP[P]L�^VTLU�NSVIHS�L[OPJZ�HUK�WVSPJ`�MHPS\YL��������

����0IPK��H[�WHNL�����

����0IPK�

����*HTPSSH�7PJRSLZ�¸0U]VS\U[HY`�JVU[YHJLW[P]L�Z[LYPSPZH[PVU�VM�^VTLU�PU�:V\[O�(MYPJH�HUK�[OL�JYPTPUHS�SH^¹�SACJ����������

����0IPK�W�� 

KPZJYPTPUH[VY`� ILOH]PV\Y� I`� TLKPJHS� WYVMLZZPVUHSZ� PZ�
WYVTW[LK� I`� [OL� WLYJLW[PVU� [OH[� º/0=� WVZP[P]L� ^VTLU�
HYL� PYYLZWVUZPISL�HUK�\UÄ[�[V�OH]L�JOPSKYLU�K\L�[V�[OLPY�
Z\WWVZLK�OLPNO[LULK�YPZR�VM�LHYS`�KLH[O»����;OPZ�HWWYVHJO�
KPZYLNHYKZ�ZJPLU[PÄJ�YLZLHYJO�ZOV^PUN�[OH[�^VTLU�SP]PUN�
^P[O�/0=�JHU�SP]L�SVUN��WYVK\J[P]L�HUK�OLHS[O`�SP]LZ�HUK��
^P[O�HKLX\H[L�HJJLZZ�[V�ZLY]PJLZ�WYL]LU[PUN�TV[OLY�[V�
JOPSK�[YHUZTPZZPVU�VM�/0=��JHU�OH]L�OLHS[O`�/0=�ULNH[P]L�
IHIPLZ�� 0M� H�^VTHU�^P[O�/0=� JOVVZLZ� [V�NL[� Z[LYPSPZLK��
[OL�OVZWP[HS�JVUJLYULK�T\Z[� YLZWLJ[�OLY�KLJPZPVU��:OL�
KVLZ�UV[�OH]L�[V�KPZJ\ZZ�OLY�KLJPZPVU�^P[O�OLY�O\ZIHUK�
VY�VI[HPU�OPZ�JVUZLU[��(U`�KL]PH[PVU�MYVT�[OL�HIV]L�PZ�H�
]PVSH[PVU�VM�[OL�^VTHU»Z�YPNO[�[V�YLWYVK\J[P]L�OLHS[O�

3.4.2.1. Involuntary Sterilisation and Criminal Law 

*YPTPUHS�SH^�JHU�IL�\[PSPZLK�PU�WYVZLJ\[PUN�KVJ[VYZ�^P[OPU�
[OL� YLWYVK\J[P]L� OLHS[OJHYL� ZL[[PUN� HUK� PU� YLSH[PVU� [V�
JVUZLU[� YLX\PYLTLU[Z� \UKLY� [OL� JVTTVU�SH^� JYPTL� VM�
HZZH\S[� HZ� [OL� YLSL]HU[� JYPTL� HWWSPJHISL� [V� PU]VS\U[HY`�
Z[LYPSPZH[PVUZ���� (ZZH\S[� PZ� KLÄULK� HZ� º\USH^M\S� HUK�
PU[LU[PVUHS�HWWSPJH[PVU�VM�MVYJL�[V�[OL�WLYZVU�VM�HUV[OLY�
VY� PUZWPYPUN� H� ILSPLM� [OH[� MVYJL� ^PSS� IL� PTTLKPH[LS`�
HWWSPLK��(U`�JVUK\J[�HWWSPLK� [V� [OL�WLYZVU�VM� HUV[OLY�
^PSS� JVUZ[P[\[L� HZZH\S[� PM� P[� PU[LU[PVUHSS`� JH\ZLZ� HU�
PTWHPYTLU[�VM�H�WLYZVU»Z�IVKPS`�PU[LNYP[ �̀»���:PUJL�HJJLZZ�
[V�YLWYVK\J[P]L�OLHS[OJHYL�ZLY]PJL�LU[HPSZ�[OL�YLHSPZH[PVU�
VM�MYLLKVT�VM�YLWYVK\J[P]L�JOVPJL�HUK�WYVTV[LZ�[OL�YPNO[�
[V�IVKPS`�HUK�WZ`JOVSVNPJHS�PU[LNYP[ �̀�YLWYVK\J[P]L�OLHS[O��
KPNUP[`�HUK�LX\HSP[`� MVY�^VTLU�� PU]VS\U[HY`�Z[LYPSPZH[PVU�
JHU�[O\Z�JVUZ[P[\[L�HZZH\S[��;OL�KLÄUP[PVU�VM�HZZH\S[�HZ�
KLZJYPILK�HIV]L�JHU�IL�ZP[\H[LK�\UKLY�[OLZL�YPNO[Z���

;OL�JVTTVU�SH^�JYPTL�VM�HZZH\S[�PZ�H]HPSHISL�[V�^VTLU�
^OV� ^LYL� Z[LYPSPZLK� WYPVY� [V� [OL� LUHJ[TLU[� VM� [OL�
:[LYPSPZH[PVU�(J[����VM��  ���WYV]PKLK�[OH[�[OL�JYPTL�OHZ�
UV[�ILLU�WYLZJYPILK�PU�[LYTZ�VM�ZLJ[PVU����VM�[OL�*YPTPUHS�
7YVJLK\YL�(J[����VM�� ����-VY�[OVZL�^VTLU�^OV�^LYL�



ACCESS TO HEALTH CARE FOR KEY AND VULNERABLE POPULATION

HIV/TB AND THE LAW - A LEGAL RESOURCE

��

Z[LYPSPZLK� HM[LY� [OL� LUHJ[TLU[� VM� [OL� :[LYPSPZH[PVU� (J[�
���VM��  ���ZLJ[PVU� �� [VNL[OLY�^P[O�Z\IZLJ[PVU� ���HUK�
��� HUK� [OL�JVTTVU�SH^�JYPTL�VM� HZZH\S[� HYL� H]HPSHISL��
Z\IQLJ[� [V� [OL� SPTP[H[PVUZ�VM�Z\IZLJ[PVUZ����HUK�����VM�
[OL�*YPTPUHS�7YVJLK\YL�(J[����VM�� ����

:LJ[PVU�  � VM� [OL� (J[� Z[H[LZ� [OH[� ºBHDU`� WLYZVU� ^OV�
JVU[YH]LULZ�VY�MHPSZ�[V�JVTWS`�^P[O�[OL�WYV]PZPVUZ�VM�[OPZ�
(J[�PZ�N\PS[`�VM�HU�VɈLUJL�HUK�SPHISL�[V�JVU]PJ[PVU�[V�H�ÄUL�
VY� PTWYPZVUTLU[�MVY�H�WLYPVK�UV[�L_JLLKPUN�Ä]L�`LHYZ�»�
:LJ[PVU������WYV]PKLZ�[OH[�ºH�WLYZVU�JHUUV[�IL�Z[LYPSPZLK�
^P[OV\[�OPZ�VY�OLY�JVUZLU[��WYV]PKLK�OL�VY�ZOL�OHZ� [OL�
JHWHJP[`�[V�JVUZLU[»��

:LJ[PVU� �(a)� ZWLJPÄJHSS`� YLX\PYLZ� [OH[� JVUZLU[�T\Z[� IL�
PUMVYTLK��PU�ZV�MHY�HZ�[OL�WYVJLK\YL��P[Z�UH[\YL��YL]LYZPISL�
VY�PYYL]LYZPISL��HUK�[OL�JVUZLX\LUJLZ�HUK�YPZRZ�HYL�JSLHYS`�
HUK�HKLX\H[LS`�L_WSHPULK�[V�H�^VTHU��:LJ[PVU��(b)�HUK�
(c)� WYV]PKLZ� [OH[� ºH� JVUZLU[� MVYT�T\Z[� IL� ZPNULK� [OH[�
YLHɉYTZ�H�WH[PLU[»Z�YPNO[�[V�̂ P[OKYH^�JVUZLU[�H[�HU`�[PTL�
ILMVYL�JVTTLUJLTLU[�VM�[OL�Z[LYPSPZH[PVU�WYVJLK\YL�»

;OL� PZZ\L�VM�JVUZLU[� PU� PU]VS\U[HY`�Z[LYPSPZH[PVU�WSH`Z�H�
ZPNUPÄJHU[�YVSL��0U�[OL�5HTPIPHU�JHZL�VM�Government of the 
Republic of Namibia v LM� �[OYLL�^VTLU�SP]PUN�^P[O�/0=�
^LYL�Z[LYPSPZLK�HM[LY�JHLZHYLHU�ZLJ[PVU�KLSP]LYPLZ�^P[OV\[�
JVUZLU[��0U�[OPZ�JHZL�HSS�^VTLU�ZPNULK�[OL�JVUZLU[�MVYT��
/V^L]LY��[OL�JV\Y[�OHK�[V�KL[LYTPUL�H[�̂ OPJO�WVPU[�[OLZL�
MVYTZ�^LYL�ZPNULK�HUK�^OL[OLY�LUV\NO�PUMVYTH[PVU�^HZ�
NP]LU�[V�[OL�^VTLU�[V�THRL�HU�PUMVYTLK�KLJPZPVU��;OL�
OVZWP[HSZ�OHK�UV�YLJVYK�VM�^OL[OLY�[OL�^VTLU�OHK�ILLU�
NP]LU� [OL� ULJLZZHY`� PUMVYTH[PVU� ZV� HZ� [V� YLUKLY� [OLPY�
JVUZLU[� PUMVYTLK� HUK� ]VS\U[HY �̀� ;OL�^VTLU� PUZ[P[\[LK�
JP]PS�HJ[PVU�HNHPUZ[�[OL�5HTPIPHU�Z[H[L��HYN\PUN�[OH[�[OLPY�
Z[LYPSPZH[PVUZ� ^LYL� \USH^M\S� ILJH\ZL� [OL� WYVJLK\YLZ�
^LYL�WLYMVYTLK�^P[OV\[�PUMVYTLK�JVUZLU[��;OL�:\WYLTL�
*V\Y[� VM�5HTPIPH� MV\UK� [OH[� ZPNULK�JVUZLU[� MVYTZ�HYL�
PUZ\ɉJPLU[� L]PKLUJL� VM� PUMVYTLK� JVUZLU[�� ;OL� *V\Y[�
Z[H[LK� [OH[� º>OL[OLY�VY�UV[� [OL� YLZWVUKLU[Z�NH]L� [OLPY�
PUMVYTLK� JVUZLU[� [V� [OL� Z[LYPSPZH[PVU� WYVJLK\YLZ� PZ�
SHYNLS`� H� MHJ[\HS� X\LZ[PVU�� -VY� [OH[� YLHZVU�� P[� YLX\PYLZ�
H� JVUZPKLYH[PVU� VM� [OL� JPYJ\TZ[HUJLZ� PU� ^OPJO� [OL�
YLZWVUKLU[Z�HSSLNLKS`�NH]L�[OLPY�JVUZLU[�» � 

� ���:(�� ��������B����D�5(:*�� 

 ���0IPK�WHYH�B� D�HUK�B��D�

 ����  �������)*39�������;�

 ����  ������:(����

 ���7HYH����

 ���0IPK

>P[O� YLNHYK� [V� [OL� [PTL�^OLU� [OL� PZZ\L� VM� Z[LYPSPZH[PVU�
^HZ�YHPZLK�^P[O�[OL�^VTLU��[OL�JV\Y[�MV\UK�[OH[�ZPNULK�
JVUZLU[�^HZ�VI[HPULK�^OPSL� [OL�^VTLU�^LYL� PU� SHIV\Y�
VY�^OLU�ILPUN�[HRLU�[V�[OL�[OLH[YL��9LS`PUN�VU�[OL�:V\[O�
(MYPJHU�JHZL�VM�Christian Lawyers Association v Minister 
of Health ��HUK�Castell v De Greef ��[OL�JV\Y[�MV\UK�[OH[�
SHIV\Y� ^HZ� HU� PUHWWYVWYPH[L� [PTL� [V� VI[HPU� PUMVYTLK�
JVUZLU[�MVY�Z[LYPSPZH[PVUZ�ILJH\ZL�[OL�WHPU�VM�SHIV\Y�HUK�
HZZVJPH[LK� JVTWSPJH[PVUZ� ULNH[P]LS`� PTWHJ[� ^VTLU»Z�
JHWHJP[`�[V�JVUZLU[� ��;OL�JV\Y[�OLSK�[OH[!�

‘The consent obtained was invalidated by the 
respondents’ lack of capacity to give informed 
consent in light of the history of how the 
decision to sterilise them was arrived at and the 
circumstances under which the respondents’ 
consent was obtained. It was merely written 
rather than informed consent. ... The important 
factor which must be kept in mind at all times 
is whether the woman has the capacity to give 
her consent for sterilisation at the time she is 
requested to sign consent forms. Therefore, it is 
not decisive what information was given to her 
during antenatal care classes or at the moment 
she signed the consent form if she is not capable 
of fully comprehending the information or making 
H�KLJPZPVU�^P[OV\[�HU`�\UK\L�PUÅ\LUJL�JH\ZLK�I`�
the pain she is experiencing.’94  

0U�YLSH[PVU�ZLJ[PVU� �YLHK�^P[O�ZLJ[PVU���HUK����[OL�YVSL�VM�
[OL�JYPTPUHS�SH^�JHU�HUK�T\Z[�IL�WYVWLYS`�JVUZPKLYLK�MVY�
H�U\TILY�VM�YLHZVUZ!�

%� 0U]VS\U[HY`�Z[LYPSPZH[PVUZ�JHU�IL�]PL^LK�HZ�H�
MVYT�VM�W\ISPJ�OHYT�ILJH\ZL�WLYMVYTPUN�TLKPJHS�
WYVJLK\YLZ�VU�H�JLY[HPU�NYV\W�^P[OPU�ZVJPL[`�^P[OV\[�
[OLPY�JVUZLU[�PZ�WO`ZPJHSS`�PU]HZP]L�HUK�H�NYH]L�
]PVSH[PVU�VM�[OL�YPNO[�[V�IVKPS`�HUK�WZ`JOVSVNPJHS�
PU[LNYP[ �̀�HUK�KLZLY]LZ�W\UPZOTLU[�

%� ;OL�Z[H[L�PZ�VISPNH[LK�[V�WYVTV[L��WYV[LJ[�HUK�M\SMPS�
[OL�YPNO[Z�PU�[OL�)PSS�VM�9PNO[Z��;O\Z��[OL�Z[H[L�HUK�
P[Z�VYNHUZ�HYL�MPYZ[�PU�SPUL�YLNHYKPUN�[OL�K\[`�[V�HJ[�
PU�JHZLZ�VM�O\THU�YPNO[Z�]PVSH[PVUZ��0U]VS\U[HY`�
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Z[LYPSPaH[PVU�JHU�IL�KLZJYPILK�HZ�VIZ[L[YPJ�]PVSLUJL�
�H�NLUKLY�IHZLK�]PVSLUJL��

0U�JVUZPKLYPUN�[OL�JYPTPUHS�VɈLUJL�YV\[L��P[�̂ PSS�IL�PTWVY[HU[�
[V�UV[L�[OH[�:LJ[PVU� �KVLZ�UV[�L_WSPJP[S`�KLZJYPIL�^OPJO�
MVYT�VM�MH\S[��UHTLS`�PU[LU[PVU�VY�ULNSPNLUJL��PZ�YLX\PYLK��
5H]PNH[PUN�MH\S[�PU�[OLZL�JPYJ\TZ[HUJLZ�OHZ�ILLU�HYN\LK�
HZ�MVSSV^Z!�

;OLYL� PZ� H� ºWYLZ\TW[PVU� [OH[� ZVTL� KLNYLL� VM� MH\S[� PZ�
YLX\PYLK� ^OLU� PU[LYWYL[PUN� Z[H[\[VY`� VɈLUJLZ�� HUK�
[OH[� [OL� YLX\PYLK� MVYT�VM� MH\S[� PZ� PU[LU[PVU��\USLZZ� [OLYL�
HYL� L_WYLZZ� PUKPJH[PVUZ� PU� [OL� Z[H[\[L»Z� SHUN\HNL��
JVU[L_[�� ZJVWL�VY�VIQLJ[� [OH[� PUKPJH[LZ� [V� [OL�JVU[YHY �̀�
(JJVYKPUN� [V�-HUUPU�1� PU�State v Naidoo� ��^VYKZ�Z\JO�
HZ� ºULNSPNLU[S`»�� º^P[OV\[� K\L� JHYL»� VY� ^VYKZ� [OH[� TH`�
YLZLTISL� [OLZL� [LYTZ�TH`�WVPU[� [V� [OL� PU[LU[PVU�VM� [OL�
SLNPZSH[\YL� [V� IYVHKLU� [OL� ZJVWL� VM� JYPTPUHS� SPHIPSP[`� [V�
ULNSPNLU[� JVUK\J[�� -\Y[OLY�� ^OLU� KL[LYTPUPUN� ^OL[OLY�
ULNSPNLUJL�^PSS�Z\ɉJL� State v Naidoo�WYV]PKLZ�[OH[� º[V�
YLNHYK�culpa�HZ�Z\ɉJPLU[�MVY�JYPTPUHS�SPHIPSP[`�PU�Z[H[\[VY`�
VɈLUJLZ�� PU]VS]LZ� HU� L_[LUZPVU� VM� JYPTPUHS� SPHIPSP[`� HUK�
HU� PUMYPUNLTLU[�VM� [OL� M\UKHTLU[HS� Y\SL�VM�V\Y� SH^�[OH[�
JYPTPUHS� Z[H[\[LZ� ZOV\SK� IL� ILUL]VSLU[S`� JVUZ[Y\LK� PU�
MH]V\Y�VM�PUKP]PK\HS�MYLLKVT»��(�YLHKPUN�VM�[OL�:[LYPSPZH[PVU�
(J[����VM��  ���PU�[OL�SPNO[�VM�N\PKHUJL�LTHUH[PUN�MYVT�
JHZL� SH^� HUK� HJHKLTPJ� JVTTLU[HY �̀� Z\NNLZ[Z� [OH[�
B:LJ[PVUD� �YLX\PYLZ�H�TLHZ\YL�VM�MH\S[��LZWLJPHSS`�NP]LU�
[OL� \ZL� VM� ºMHPSZ� [V� JVTWS`»� PU� :LJ[PVU�  �� (SZV�� [OH[�
PU[LU[PVU� PZ� [OL� YLX\PYLK� KLNYLL� VM� MH\S[� ILJH\ZL� [OLYL�
PZ�UV�L_WYLZZ� PUKPJH[PVU�[OH[� [OL� SLNPZSH[\YL� PU[LUKLK�[V�
IYVHKLU� SPHIPSP[`� [V� PUJS\KL� ULNSPNLU[� UVU�JVTWSPHUJL�
^P[O�[OL�WYV]PZPVUZ�VM�[OL�(J[�»

3.4.2.2. Involuntary Sterilisation Civil Claim

(� JP]PS� JSHPT� MVY� KHTHNLZ� JHU� IL� SVKNLK� HNHPUZ[� H�
OLHS[OJHYL�WYV]PKLY�VY�OLHS[O�LZ[HISPZOTLU[�MVY�MVYJLK�VY�
PU]VS\U[HY`�Z[LYPSPaH[PVU�^P[OV\[�JVUZLU[��

 ������ �����:(*9����

 ���;OL�(MYPJHU�*OHY[LY�VU�/\THU�HUK�7LVWSLZ»�9PNO[Z�O[[W!��^^^�HJOWY�VYN�PUZ[Y\TLU[Z�HJOWY��LU[LYLK�PU[V�MVYJL�6J[������ ���

 ����;OL�7YV[VJVS�[V�[OL�(MYPJHU�*OHY[LY�VU�/\THU�HUK�7LVWSLZ»�9PNO[Z�VU�[OL�9PNO[Z�VM�>VTLU�PU�(MYPJH�O[[W!��^^^�HJOWY�VYN�
PUZ[Y\TLU[Z�^VTLU�WYV[VJVS��LU[LYLK�PU[V�MVYJL�5V]����������

4. The Protection of Women 
Under International Law

>OPSL�UV[�H�IPUKPUN�KVJ\TLU[��[OL�<UP]LYZHS�+LJSHYH[PVU�
VU�/\THU�9PNO[Z�ZL[Z�NLUKLY�LX\HSP[`�HZ�HU�PU[LYUH[PVUHS�
UVYT�� .LUKLY� LX\HSP[`� OHZ� ILLU� JVKPÄLK� PU� ZL]LYHS�
PU[LYUH[PVUHS� O\THU� YPNO[Z� KVJ\TLU[Z� [OH[� HYL� IPUKPUN�
VU� :V\[O� (MYPJH�� ;OL� 0U[LYUH[PVUHS� *V]LUHU[� VU� *P]PS�
HUK� 7VSP[PJHS� 9PNO[Z� HUK� [OL� 0U[LYUH[PVUHS� *V]LUHU[�
VU� ,JVUVTPJ�� :VJPHS� HUK� *\S[\YHS� 9PNO[Z� WYV]PKL� MVY�
[OL� YPNO[Z� [V� LX\HSP[`� IL[^LLU�TLU� HUK�^VTLU� PU� [OL�
LUQV`TLU[�VM�HSS�YPNO[Z��0U�HKKP[PVU��[OLYL�HYL�[YLH[PLZ�HUK�
L_WLY[� IVKPLZ� ZWLJPÄJHSS`� KLKPJH[LK� [V� [OL� YLHSPaH[PVU�
VM� ^VTLU»Z� O\THU� YPNO[Z�� ;OL� *VU]LU[PVU� VU� [OL�
,SPTPUH[PVU� VM� +PZJYPTPUH[PVU� (NHPUZ[�>VTLU� �*,+(>��
PZ�JVUZPKLYLK� [OL� PU[LYUH[PVUHS�IPSS�VM� YPNO[Z� MVY�^VTLU��
;OL�*VU]LU[PVU�KLÄULZ�^OH[�JVUZ[P[\[LZ�KPZJYPTPUH[PVU�
HNHPUZ[�^VTLU�HUK�ZL[Z�HU�HNLUKH� MVY�UH[PVUHS�HJ[PVU�
[V� LUK� Z\JO� KPZJYPTPUH[PVU�� *,+(>� ^HZ� HKVW[LK� I`�
[OL� <UP[LK� 5H[PVUZ� PU� � � � HUK� JHTL� PU[V� MVYJL� VU� ��
:LW[LTILY� � ���� 0U� �  �� [OL� <UP[LK� 5H[PVUZ� YLZVS]LK�
[V� HWWVPU[� H� :WLJPHS� 9HWWVY[L\Y� ¶� HU� PUKLWLUKLU[�
L_WLY[� ¶� VU� [OL� JH\ZLZ� HUK� JVUZLX\LUJLZ� VM� ]PVSLUJL�
HNHPUZ[� ^VTLU�� ;OL� :WLJPHS� 9HWWVY[L\Y� PU]LZ[PNH[LZ�
HUK�TVUP[VYZ�]PVSLUJL�HNHPUZ[�^VTLU��HUK�YLJVTTLUKZ�
HUK� WYVTV[LZ� ZVS\[PVUZ� MVY� P[Z� LSPTPUH[PVU�� (Y[PJSL� �� VM�
[OL� (MYPJHU� *OHY[LY� VU� /\THU� HUK� 7LVWSLZ»� 9PNO[Z � 
N\HYHU[LLZ�NLUKLY�LX\HSP[`�I`�YLJVNUPZPUN�HU�LU[P[SLTLU[�
[V�[OL�LUQV`TLU[�VM�[OL�YPNO[Z�HUK�MYLLKVTZ�YLJVNUPZLK�
HUK�N\HYHU[LLK�PU�[OL�*OHY[LY�^P[OV\[�KPZ[PUJ[PVU�VM�HU`�
RPUK��Z\JO�HZ�ZL_��;OL�7YV[VJVS�[V�[OL�(MYPJHU�*OHY[LY�VU�
/\THU�HUK�7LVWSLZ»�9PNO[Z�VU�[OL�9PNO[Z�VM�>VTLU�PU�
(MYPJH �� � L_WV\UKZ�VU� [OPZ� YPNO[� M\Y[OLY�� HJRUV^SLKNPUN�
[OH[�HKKYLZZPUN�NLUKLY�Z[LYLV[`WLZ�PZ�JLU[YHS�[V�H[[HPUPUN�
NLUKLY� LX\HSP[ �̀� ;OL� :WLJPHS� 9HWWVY[L\Y� VU� 9PNO[Z�
VM� >VTLU� PU� (MYPJH� ^HZ� LZ[HISPZOLK� I`� [OL� (MYPJHU�
*VTTPZZPVU�PU�(WYPS��  ���

:LL� *OHW[LY� VUL� VU� OV^� [V� \ZL� PU[LYUH[PVUHS� SH^� HZ�
YLTLK`�PU�[OL�WYV[LJ[PVU�VM�O\THU�YPNO[Z�
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1. INTRODUCTION
0U� :V\[O� (MYPJH� H� ºJOPSK»� PZ� KLÄULK� HZ� H� WLYZVU� \UKLY�
[OL�HNL�VM�LPNO[LLU�`LHYZ�1�:PTPSHYS �̀�(Y[PJSL���VM�[OL�<5�
*VU]LU[PVU�VU� [OL�9PNO[Z�VM� [OL�*OPSK� �*9*��KLÄULZ�H�
JOPSK�HZ�ºL]LY`�O\THU�ILPUN�ILSV^�[OL�HNL�VM�LPNO[LLU�
`LHYZ� \USLZZ� \UKLY� [OL� SH^� HWWSPJHISL� [V� [OL� JOPSK��
THQVYP[`�PZ�H[[HPULK�LHYSPLY»���(U`�WLYZVU�\UKLY�����\USLZZ�
THYYPLK�VY�LTHUJPWH[LK�I`�H�JV\Y[�VYKLY��PZ�H�JOPSK�HUK�
HU`�WLYZVU�V]LY����`LHYZ�PZ�HU�HK\S[��;OL�*9*�HUK�[OL�
(MYPJHU�*OHY[LY�VU�[OL�9PNO[Z�HUK�>LSMHYL�VM� [OL�*OPSK� 
YLNHYK� JOPSKYLU� HZ� H� RL`� HUK� ]\SULYHISL� NYV\W� [OH[�
ULLK� WYV[LJ[PVU�� 0U� S v M��� [OL� *VUZ[P[\[PVUHS� *V\Y[�
LTWOHZPZLK�º[OH[�JOPSKYLU�HYL�YPNO[�ILHYLYZ�HUK�UV[�TLYL�
L_[LUZPVUZ�VM� [OLPY�WHYLU[Z��\TIPSPJHSS`�KLZ[PULK�[V�ZPUR�
VY�Z^PT�^P[O�[OLT»�� 

:LJ[PVU�������VM�[OL�*VUZ[P[\[PVU�VM�:V\[O�(MYPJH�ZL[Z�V\[�
H�U\TILY�VM�JOPSKYLU»Z�YPNO[Z�^OPJO�PUJS\KL�[OL�YPNO[�[V!

%� ºMHTPS`�JHYL�VY�WHYLU[HS�JHYL��VY�HWWYVWYPH[L�
HS[LYUH[P]L�JHYL�PU�[OL�JHZL�VM�JOPSKYLU�YLTV]LK�MYVT�
[OL�MHTPS`�LU]PYVUTLU["

%� IHZPJ�U\[YP[PVU��ZOLS[LY��IHZPJ�OLHS[OJHYL�ZLY]PJLZ�
HUK�ZVJPHS�ZLY]PJLZ"�HUK

%� WYV[LJ[PVU�MYVT�THS[YLH[TLU[��ULNSLJ[��HI\ZL�VY�
KLNYHKH[PVU�»� 

0U�HKKP[PVU�[V�[OL�YPNO[Z�ZL[�V\[�PU�ZLJ[PVU��������JOPSKYLU�HYL�
HSZV�LU[P[SLK�[V�[OL�V[OLY�YPNO[Z�PU�[OL�*VUZ[P[\[PVU��^OPJO�
PUJS\KL�[OL�YPNO[�[V�IHZPJ�LK\JH[PVU�\UKLY�ZLJ[PVU�� ����H��
HUK�[OL�YPNO[�[V�OLHS[OJHYL�\UKLY�ZLJ[PVU�����-\Y[OLYTVYL��
ZLJ[PVU�������VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�[OH[�ºBHD�JOPSK»Z�
ILZ[�PU[LYLZ[�HYL�VM�WHYHTV\U[�PTWVY[HUJL�PU�L]LY`�TH[[LY�
JVUJLYUPUN�[OL�JOPSK�»� 

��� -VY�W\YWVZLZ�VM�[OPZ�JOHW[LY��H�JOPSK�PZ�HU`VUL�\UKLY�[OL�HNL�VM����`LHYZ���;OPZ�PZ�PU�HJJVYKHUJL�^P[O�[OL�KLMPUP[PVU�VM�ºJOPSK»�PU�ZLJ[PVU���
VM�[OL�*OPSKYLU»Z�(J[����VM������HUK�ZLJ[PVU�������VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH�(J[���  ��

��� (KVW[LK�HUK�VWLULK�MVY�ZPNUH[\YL��YH[PMPJH[PVU�HUK�HJJLZZPVU�I`�.LULYHS�(ZZLTIS`�YLZVS\[PVU�������VM����5V]LTILY�� � �LU[Y`�PU[V�
MVYJL���:LW[LTILY��  ���PU�HJJVYKHUJL�^P[O�HY[PJSL�� ��O[[WZ!��^^^�VOJOY�VYN�LU�WYVMLZZPVUHSPU[LYLZ[�WHNLZ�JYJ�HZW_�

��� ;OL�(MYPJHU�*OHY[LY�VU�[OL�9PNO[Z�HUK�>LSMHYL�VM�[OL�*OPSK�HKVW[LK�I`�[OL�6YNHUPZH[PVU�VM�(MYPJHU�<UP[`�PU��  ��HUK�JHTL�PU[V�MVYJL�PU�
�   �H]HPSHISL�H[�O[[WZ!��^^^�\U�VYN�LU�HMYPJH�VZHH�WKM�H\�HMYFJOHY[LYFYPNO[ZF^LSMHYLFJOPSKFHMYPJHF�  ��WKM�

��� ���������:(������**��

��� 0IPK�H[�WHYH����

��� :LJ[PVU�������I��¶�K��

��� :LJ[PVU�������

��� ���������:(������**��

 �� 0IPK�H[�WHYH�� �

����:V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU�MVY�/0=��;)�HUK�:;0�����������H]HPSHISL�H[�O[[WZ!��ZHUHJ�VYN�aH��^W�JVU[LU[�\WSVHKZ���������
5:7F-\SS+VJ\TLU[F-05(3�WKM�

���� 0IPK�H[���

0U�;LKK`�)LHY�Clinic for Abused Children and Another v 
Minister of Justice and Constitutional Development and 
Another8�2OHTWLWL�1�OLSK�[OH[!

º:LJ[PVU� ������ [O\Z� M\SÄSZ� H[� SLHZ[� [^V� ZLWHYH[L�
YVSLZ�� �;OL�ÄYZ[� PZ�HZ�H�N\PKPUN�WYPUJPWSL� PU�LHJO�
JHZL�[OH[�KLHSZ�̂ P[O�H�WHY[PJ\SHY�JOPSK��;OL�ZLJVUK�
PZ�HZ�H�Z[HUKHYK�HNHPUZ[�^OPJO�[V�[LZ[�WYV]PZPVUZ�
VY�JVUK\J[�^OPJO�HɈLJ[Z�JOPSKYLU�PU�NLULYHS�»  

;OL� :V\[O� (MYPJHU� 5H[PVUHS� :[YH[LNPJ� 7SHU� MVY� /0=�� ;)�
HUK� :;0Z� ������������ Z[H[LZ� [OH[� ºJOPSKYLU� YLX\PYL� H�
YLUL^LK� MVJ\Z�� BILJH\ZLD� MVY� L]LY`� JOPSK� PUP[PH[LK� VU�
BHU[PYL[YV]PYHS� [OLYHW`D�� [OLYL�HYL�HWWYV_PTH[LS`�����UL^�
/0=�PUMLJ[PVUZ�»11�/0=�HɈLJ[Z�JOPSKYLU�[OYV\NO!

H�� 3P]PUN�^P[O�[OLPY�V^U�/0=�PUMLJ[PVU"
I�� 3P]PUN�^P[O�[OL�PUMLJ[PVU��PSSULZZ�HUK�SVZZ�VM�[OLPY�

WHYLU[Z"�HUK
J�� 3P]PUN�^P[O�[OL�PUMLJ[PVU��PSSULZZ�HUK�SVZZ�VM�[OVZL�

HYV\UK�[OLT��Z\JO�HZ�MYPLUKZ��[LHJOLYZ�VY�V[OLY�
MHTPS`�TLTILYZ�

*OPSKYLU�^OV�HYL�H[� YPZR�VM�JVU[YHJ[PUN�;)�HYL�JOPSKYLU�
^OV!�

H�� SP]L�PU�H�OV\ZLOVSK�^P[O�HU�HK\S[�^OV�OHZ�HJ[P]L�;)�
VY�OHZ�H�OPNO�YPZR�VM�JVU[YHJ[PUN�;)"

I�� HYL�PUMLJ[LK�^P[O�/0=�VY�HUV[OLY�JVUKP[PVU�[OH[�
^LHRLUZ�[OL�PTT\UL�Z`Z[LT"

J�� JVTL�MYVT�JVTT\UP[PLZ�[OH[�NLULYHSS`�YLJLP]L�
PUHKLX\H[L�TLKPJHS�JHYL"�HUK

K�� SP]L�PU�H�ZOLS[LY�VY�HYL�SP]PUN�^P[O�ZVTLVUL�^OV�OHZ�
YLJLU[S`�ILLU�YLSLHZLK�MYVT�WYPZVU�
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;OL�*OPSKYLU»Z�(J[����VM������^HZ�LUHJ[LK� PU�VYKLY� [V�
NP]L�LɈLJ[�[V�:LJ[PVU����VM�[OL�*VUZ[P[\[PVU��0[�ZL[Z�V\[�
WYPUJPWSLZ�YLSH[PUN�[V�[OL�JHYL�HUK�WYV[LJ[PVU�VM�JOPSKYLU�
PU� SPUL�^P[O� [OL�*9*�HUK�(MYPJHU�*OHY[LY�VU� [OL�9PNO[Z�
HUK�>LSMHYL�VM�[OL�*OPSK���:LJ[PVU�������VM�[OL�*OPSKYLU»Z�
(J[� WYV]PKLZ� [OH[� H� JOPSK� ^P[O� H� KPZHIPSP[`� VY� JOYVUPJ�
PSSULZZ� OHZ� [OL� YPNO[� UV[� [V� IL� Z\IQLJ[LK� [V� TLKPJHS��
ZVJPHS��J\S[\YHS�VY�YLSPNPV\Z�WYHJ[PJLZ�[OH[�HYL�KL[YPTLU[HS�
[V�OPZ�OLY�OLHS[O��^LSSILPUN�VY�KPNUP[ �̀��� 0U�HKKP[PVU�� [OL�
*OPSKYLU»Z�(J[�YLJVNUPZLZ�[OL�ILZ[�PU[LYLZ[Z�VM�[OL�JOPSK�� 
^OPJO�PZ�LU[YLUJOLK�PU�:LJ[PVU�������VM�[OL�*VUZ[P[\[PVU��� 

2. Access to Healthcare for 
Children

2.1. Health and Medical Rights
:LJ[PVU� ��� ����J�� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� ºBLD
]LY`� JOPSK� OHZ� H� YPNO[� [V� IHZPJ� U\[YP[PVU�� ZOLS[LY�� IHZPJ�
OLHS[OJHYL�ZLY]PJLZ�HUK�ZVJPHS�ZLY]PJLZ»�HUK�ZLJ[PVU������
�H��WYV]PKLZ�[OH[�ºBLD]LY`VUL�OHZ�[OL�YPNO[�[V�OH]L�HJJLZZ�
[V�OLHS[OJHYL�ZLY]PJLZ�PUJS\KPUN�YLWYVK\J[P]L�OLHS[OJHYL�»��
0U�HKKP[PVU��ZLJ[PVU�������H��VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�
[OH[� ºBLD]LY`VUL� OHZ� [OL� YPNO[� º[V� THRL� KLJPZPVUZ�
JVUJLYUPUN� YLWYVK\J[PVU»����;OLZL�WYV]PZPVUZ�HYL� PU� SPUL�
^P[O�HY[PJSL�������VM�[OL�*9*��^OPJO�YLX\PYLZ�:[H[L�WHY[PLZ�
[V� YLJVNUPZL� º[OL� YPNO[�VM� [OL�JOPSK� [V� [OL�LUQV`TLU[�VM�
[OL�OPNOLZ[�H[[HPUHISL�Z[HUKHYK�VM�OLHS[O�HUK�MHJPSP[PLZ�MVY�
[OL�[YLH[TLU[�VM� PSSULZZ�HUK�YLOHIPSP[H[PVU�VM�OLHS[O»�HUK�
^P[O�HY[PJSL�������VM�[OL�(MYPJHU�*OHY[LY��^OPJO�Z[H[LZ�[OH[�
L]LY`�JOPSK�OHZ�º[OL�YPNO[�[V�LUQV`�[OL�ILZ[�H[[HPUHISL�Z[H[L�
VM�WO`ZPJHS��TLU[HS�HUK�ZWPYP[\HS�OLHS[O»��;OL�*VUZ[P[\[PVU�
HJJVYKPUNS`� YLJVNUPZLZ� [OL� YPNO[� VM� JOPSKYLU� [V� HJJLZZ�
OLHS[OJHYL� ZLY]PJLZ�� PUJS\KPUN� YLWYVK\J[P]L� OLHS[OJHYL�
ZLY]PJLZ�

2.2. Free Healthcare
(�MYHTL^VYR�MVY�[OL�WYV[LJ[PVU��YLZWLJ[��HUK�WYVTV[PVU�
VM� [OL� YPNO[� [V� OLHS[O� JVU[HPULK� PU� [OL� *VUZ[P[\[PVU� PZ�
MV\UK� PU� [OL� 5H[PVUHS� /LHS[O� (J[� ��� VM� ����� �5/(���
:LJ[PVU���VM� [OL�5/(�WYV]PKLZ� MVY� MYLL� OLHS[O� ZLY]PJLZ�
[V� IL� VɈLYLK� H[� W\ISPJ� WYPTHY`� OLHS[OJHYL� JSPUPJZ� HUK�

����:LJ[PVU�������VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU���HUK�:LJ[PVU� 

����:LJ[PVU�������VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�[OH[�ºH�JOPSK»Z�ILZ[�PU[LYLZ[Z�HYL�VM�WHYHTV\U[�PTWVY[HUJL�PU�L]LY`�TH[[LY�JVUJLYUPUN�[OL�JOPSK�»

����:LJ[PVU������(a)�VM�[OL�*VUZ[P[\[PVU�

��� :LJ[PVU���J��P]��VM�[OL�5H[PVUHS�/LHS[O�(J[�

���� :LJ[PVU������VM�[OL�5H[PVUHS�/LHS[O�(J[�

����:LJ[PVU�����VM�[OL�*OPSKYLU»Z�(J[�

JVTT\UP[`�OLHS[OJHYL�JLU[YLZ��;OL�5/(�YLJVNUPZLZ�[OL�
WHY[PJ\SHY� ULLKZ� VM� ]\SULYHISL� NYV\WZ� Z\JO� HZ� ^VTHU�
HUK�JOPSKYLU����;OL�5H[PVUHS�/LHS[O�(J[�M\Y[OLY�WYV]PKLZ�
[OH[�JOPSKYLU�ILSV^�[OL�HNL�VM�ZP_�^OV�HYL�UV[�TLTILYZ�
VY�ILULÄJPHYPLZ�VM�TLKPJHS� HPK� ZJOLTLZ�HYL� LU[P[SLK� [V�
MYLL�OLHS[OJHYL�ZLY]PJLZ��� 

3. Children and HIV
:V\[O�(MYPJH»Z�J\YYLU[�YLN\SH[VY`�YLNPTL�WLYTP[Z�JOPSKYLU�
[V� JVUZLU[� [V� /0=� [LZ[PUN�� TLKPJHS� [YLH[TLU[�� Z\YNPJHS�
[YLH[TLU[�HUK�[V�HJJLZZ�JVU[YHJLW[PVU�H[�]HYPV\Z�WVPU[Z��
IHZLK�VU�HNL�HUK�JHWHJP[ �̀�ILMVYL�[OL�HNL�VM����

3.1.  HIV Testing, Privacy and 
*VUÄKLU[PHSP[`

3.1.1. HIV Testing 
(�JOPSK�TH`�\UKLYNV�HU�/0=�[LZ[�OH]PUN�\UKLYNVUL�WYVWLY�
JV\UZLSSPUN� I`� HU� HWWYVWYPH[LS`� [YHPULK� WLYZVU� ILMVYL�
HUK�HM[LY�[OL�[LZ[��*V\UZLSSPUN�T\Z[�IL�WYV]PKLK�[V�[OL�
JOPSK� PM� [OL�JOPSK� ºPZ�VM�Z\ɉJPLU[�TH[\YP[`� [V�\UKLYZ[HUK�
[OL�ILULÄ[Z��YPZRZ�HUK�ZVJPHS�PTWSPJH[PVUZ»�VM�[OL�[LZ[�HUK�
[V�[OL�JOPSK»Z�WHYLU[�VY�JHYL�NP]LY�ºPM�[OL�WHYLU[�VY�JHYL�
NP]LY�OHZ�RUV^SLKNL�VM�[OL�[LZ[»��� 

:LJ[PVU��������HUK�����VM�[OL�*OPSKYLU»Z�(J[�WYV]PKLZ�HZ�
MVSSV^Z!

º���� 5V�JOPSK�TH`�IL�[LZ[LK�MVY�/0=�L_JLW[�^OLU�¶
�H�� P[�PZ�PU�[OL�ILZ[�PU[LYLZ[Z�VM�[OL�JOPSK�HUK�JVUZLU[�

OHZ�ILLU�NP]LU������"�VY
�I�� [OL�[LZ[�PZ�ULJLZZHY`�PU�VYKLY�[V�LZ[HISPZO�^OL[OLY�¶

�P�� H� OLHS[O� ^VYRLY� TH`� OH]L� JVU[YHJ[LK� /0=�
K\L� [V� JVU[HJ[� PU� [OL� JV\YZL� VM� H� TLKPJHS�
WYVJLK\YL� PU]VS]PUN� JVU[HJ[� ^P[O� HU`�
Z\IZ[HUJL� MYVT� [OL� JOPSK»Z� IVK`� [OH[� TH`�
[YHUZTP[�/0="�VY�

�PP�� HU`�V[OLY�WLYZVU�TH`�OH]L�JVU[YHJ[LK�/0=�
K\L�[V�JVU[HJ[�^P[O�HU`�Z\IZ[HUJL�MYVT�[OL�
JOPSK»Z�IVK`�[OH[�TH`�[YHUZTP[�/0=��WYV]PKLK�
[OL�[LZ[�OHZ�ILLU�H\[OVYPZLK�I`�H�JV\Y[�
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���� *VUZLU[�MVY�HU�/0=�[LZ[�VU�H�JOPSK�TH`�IL�NP]LU�I`�¶
�H�� ;OL�JOPSK��PM�[OL�JOPSK�PZ�¶�

�P�� ���`LHYZ�VM�HNL�VY�VSKLY"�VY
�PP�� <UKLY�[OL�HNL�VM����`LHYZ�HUK�PZ�VM�Z\ɉJPLU[�

TH[\YP[`�[V�\UKLYZ[HUK�[OL�ILULÄ[Z��YPZRZ�HUK�
ZVJPHS�PTWSPJH[PVUZ�VM�Z\JO�H�[LZ["

�I�� [OL�WHYLU[�VY�JHYL�NP]LY��PM�[OL�JOPSK�PZ�\UKLY�[OL�
HNL�VM����`LHYZ�HUK�PZ�UV[�VM�Z\ɉJPLU[�TH[\YP[`�
[V� \UKLYZ[HUK� [OL� ILULÄ[Z�� YPZRZ� HUK� ZVJPHS�
PTWSPJH[PVUZ�VM�Z\JO�H�[LZ["

�J�� [OL�WYV]PUJPHS�OLHK�VM�ZVJPHS�KL]LSVWTLU[�� PM� [OL�
JOPSK� PZ�\UKLY� [OL�HNL�VM����`LHYZ�HUK� PZ�UV[�VM�
Z\ɉJPLU[� TH[\YP[`� [V� \UKLYZ[HUK� [OL� ILULÄ[Z��
YPZRZ�HUK�ZVJPHS�PTWSPJH[PVUZ�VM�Z\JO�H�[LZ["

�K�� H� KLZPNUH[LK� JOPSK� WYV[LJ[PVU� VYNHUPZH[PVU�
HYYHUNPUN� [OL� WSHJLTLU[� VM� [OL� JOPSK�� PM� [OL�
JOPSK�PZ�\UKLY�[OL�HNL�VM����`LHYZ�HUK�PZ�UV[�VM�
Z\ɉJPLU[� TH[\YP[`� [V� \UKLYZ[HUK� [OL� ILULÄ[Z��
YPZRZ�HUK�ZVJPHS�PTWSPJH[PVUZ�VM�Z\JO�H�[LZ["

�L�� [OL� Z\WLYPU[LUKLU[� VY� WLYZVU� PU� JOHYNL� VM� H�
OVZWP[HS��PM�¶
�P�� [OL�JOPSK�PZ�\UKLY�[OL�HNL�VM����`LHYZ�HUK�PZ�

UV[� VM� Z\ɉJPLU[�TH[\YP[`� [V� \UKLYZ[HUK� [OL�
ILULÄ[Z��YPZRZ�HUK�ZVJPHS�PTWSPJH[PVUZ�VM�Z\JO�
H�[LZ["�HUK�

�PP�� [OL� JOPSK� OHZ� UV� WHYLU[� VY� JHYL�NP]LY� HUK�
[OLYL� PZ� UV� KLZPNUH[LK� JOPSK� WYV[LJ[PVU�
VYNHUPZH[PVU�HYYHUNPUN�[OL�WSHJLTLU[�VM�[OL�
JOPSK"�VY�

�M�� H�JOPSKYLU»Z�JV\Y[��PM�¶
�P�� *VUZLU[������PZ�\UYLHZVUHIS`�^P[OOLSK"�VY
�PP�� [OL� JOPSK� VY� [OL� WHYLU[� VY� JHYL�NP]LY� VM� [OL�

JOPSK�PZ�PUJHWHISL�VM�NP]PUN�JVUZLU[�»

3.1.2. HIV Testing for the Purpose of Adoption
;OLYL�PZ�UV�SLNHS�YLX\PYLTLU[�[OH[�JOPSKYLU�\UKLYNV�/0=�
[LZ[PUN�MVY� [OL�W\YWVZLZ�VM�HKVW[PVU�VY� MVZ[LY�JHYL��I\[�

� ��(0+:�3H^�7YVQLJ[�HUK�(0+:�3LNHS�5L[^VYR�HIV/AIDS and the Law: A Resource Manual��LK���������H]HPSHISL�H[� 
O[[W!��ZLJ[PVU���VYN�aH���������OP]HPKZ�HUK�[OL�SH^�THU\HS�H[�����

����:LJ[PVU�����VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU���(d)�VM�[OL�*VUZ[P[\[PVU�

����:LJ[PVU����VM�[OL�*VUZ[P[\[PVU�

����(Y[PJSL�������VM�[OL�*9*�WYV]PKLZ�[OH[�¶
� ºBUDV�JOPSK�ZOHSS�IL�Z\IQLJ[LK�[V�HYIP[YHY`�VY�\USH^M\S�PU[LYMLYLUJL�^P[O�OPZ�VY�OLY�WYP]HJ`��MHTPS`��VY�JVYYLZWVUKLUJL��UVY�[V�\USH^M\S�

H[[HJRZ�VU�OPZ�VY�OLY�OVUV\Y�HUK�YLW\[H[PVU»�
� (Y[PJSL����VM�[OL�(MYPJHU�*OHY[LY�WYV]PKLZ�[OH[�¶

� ºBUDV�JOPSK�ZOHSS�IL�Z\IQLJ[�[V�HYIP[YHY`�VY�\USH^M\S�PU[LYMLYLUJL�^P[O�OPZ�WYP]HJ`��MHTPS`�OVTL�VY�JVYYLZWVUKLUJL��VY�[V�[OL�H[[HJRZ�
\WVU�OPZ�OVUV\Y�VY�YLW\[H[PVU��WYV]PKLK�[OH[�WHYLU[Z�VY�SLNHS�N\HYKPHUZ�ZOHSS�OH]L�[OL�YPNO[�[V�L_LYJPZL�YLHZVUHISL�Z\WLY]PZPVU�V]LY�
[OL�JVUK\J[�VM�[OLPY�JOPSKYLU��;OL�JOPSK�OHZ�[OL�YPNO[�[V�[OL�WYV[LJ[PVU�VM�[OL�SH^�HNHPUZ[�Z\JO�PU[LYMLYLUJL�VY�H[[HJRZ�»

ZVTL�HKVW[PVU�HNLUJPLZ�^PSS�KPZJSVZL�[OL�/0=�Z[H[\Z�VM�
JOPSKYLU�[V�WYVZWLJ[P]L�WHYLU[Z��:PTPSHYS �̀�HS[OV\NO�[OLYL�
PZ�UV�SLNHS�YLX\PYLTLU[�[OH[�WYVZWLJ[P]L�WHYLU[Z�VY�JHYL�
NP]LYZ�IL�[LZ[LK�MVY�/0=��ZVTL�HKVW[PVU�HNLUJPLZ�^PSS�UV[�
HSSV^�WLYZVUZ�^P[O�/0=�[V�HKVW[�HUK�TH`�KLTHUK�[OH[�
[OL�HWWSPJHU[Z��JOPSK�HUK�IPY[O�TV[OLY�IL�[LZ[LK�MVY�/0=�
ILMVYL�[OL`�̂ PSS�WYVJLLK�̂ P[O�H�WSHJLTLU[�� �>OLU�H�JOPSK�
PZ�[LZ[LK�MVY�MVZ[LY�JHYL�VY�HKVW[PVU�W\YWVZLZ��[OL�:[H[L�
T\Z[�ILHY�[OL�JVZ[Z�VM�[OL�/0=�[LZ[��� 

3.1.3. The Right to Privacy
;OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� ºL]LY`VUL� OHZ� [OL� YPNO[�
[V� WYP]HJ �̀� ^OPJO� PUJS\KLZ� [OL� YPNO[� UV[� [V� OH]L� [OL�
WYP]HJ`�VM�[OLPY�JVTT\UPJH[PVUZ�PUMYPUNLK»���HUK�[OL�YPNO[�
[V� ºPUOLYLU[� KPNUP[`� HUK� [OL� YPNO[� [V� OH]L� [OLPY� KPNUP[`�
YLZWLJ[LK�HUK�WYV[LJ[LK»����;OLZL�WYV]PZPVUZ�HYL�PU� SPUL�
^P[O�HY[PJSL����VM� [OL�*9*�HUK�HY[PJSL����VM� [OL�(MYPJHU�
*OHY[LY��� 

3.1.4. Disclosure of HIV Status
(Z�YLNHYKZ�KPZJSVZ\YL�VM�H�JOPSK»Z�/0=�Z[H[\Z��ZLJ[PVU�����
VM�[OL�*OPSKYLU»Z�(J[�WYV]PKLZ�HZ�MVSSV^Z!

º���� 5V�WLYZVU�TH`�KPZJSVZL�[OL�MHJ[�[OH[�H�JOPSK�PZ�/0=�
WVZP[P]L�̂ P[OV\[�JVUZLU[�NP]LU�PU�[LYTZ�VM�Z\IZLJ[PVU�
�����L_JLW[�¶
�H�� ^P[OPU� [OL� ZJVWL� VM� [OH[� WLYZVU»Z� WV^LYZ� HUK�

K\[PLZ�PU�[LYTZ�VM�[OPZ�(J[�VY�HU`�V[OLY�SH^"�
�I�� ^OLU�ULJLZZHY`�MVY�[OL�W\YWVZL�VM�JHYY`PUN�V\[�

[OL�WYV]PZPVUZ�VM�[OPZ�(J["
�J�� MVY�[OL�W\YWVZL�VM�SLNHS�WYVJLLKPUNZ"�VY
�K�� PU�[LYTZ�VM�H�JV\Y[�VYKLY�

���� *VUZLU[���TH`�IL�NP]LU�I`�¶
�H�� ;OL�JOPSK��PM�[OL�JOPSK�PZ�¶

�P�� ���`LHYZ�VM�HNL�VY�VSKLY"�VY
�PP�� \UKLY�[OL�HNL�VM����`LHYZ�HUK�PZ�VM�Z\ɉJPLU[�

TH[\YP[`�[V�\UKLYZ[HUK�[OL�ILULÄ[Z��YPZRZ�HUK�
ZVJPHS�PTWSPJH[PVUZ�VM�Z\JO�H�KPZJSVZ\YL"
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�I�� [OL�WHYLU[�VY�JHYL�NP]LY��PM�[OL�JOPSK�PZ�\UKLY�[OL�
HNL�VM����`LHYZ�HUK�PZ�UV[�VM�Z\ɉJPLU[�TH[\YP[`�
[V� \UKLYZ[HUK� [OL� ILULÄ[Z�� YPZRZ� HUK� ZVJPHS�
PTWSPJH[PVUZ�VM�Z\JO�H�KPZJSVZ\YL"

�J�� H� KLZPNUH[LK� JOPSK� WYV[LJ[PVU� VYNHUPZH[PVU�
HYYHUNPUN�[OL�WSHJLTLU[�VM�[OL�JOPSK��PM�[OL�JOPSK�PZ�
\UKLY�[OL�HNL�VM����`LHYZ�HUK�PZ�UV[�VM�Z\ɉJPLU[�
TH[\YP[`� [V� \UKLYZ[HUK� [OL� ILULÄ[Z�� YPZRZ� HUK�
ZVJPHS�PTWSPJH[PVUZ�VM�Z\JO�H�KPZJSVZ\YL"

�K�� ;OL� Z\WLYPU[LUKLU[� VY� WLYZVU� PU� JOHYNL� VM� H�
OVZWP[HS��PM�¶
�P�� [OL�JOPSK�PZ�\UKLY�[OL�HNL�VM����`LHYZ�HUK�PZ�

UV[� VM� Z\ɉJPLU[�TH[\YP[`� [V� \UKLYZ[HUK� [OL�
ILULÄ[Z��YPZRZ�HUK�ZVJPHS�PTWSPJH[PVUZ�VM�Z\JO�
H�KPZJSVZ\YL"�HUK�

�PP�� [OL� JOPSK� OHZ� UV� WHYLU[� VY� JHYL�NP]LY� HUK�
[OLYL� PZ� UV� KLZPNUH[LK� JOPSK� WYV[LJ[PVU�
VYNHUPZH[PVU�HYYHUNPUN�[OL�WSHJLTLU[�VM�[OL�
JOPSK"�VY�

�L�� (�JOPSKYLU»Z�JV\Y[��PM�¶
�P�� JVUZLU[���PZ� \UYLHZVUHIS`� ^P[OOLSK� HUK�

KPZJSVZ\YL�PZ�PU�[OL�ILZ[�PU[LYLZ[Z�VM�[OL�JOPSK"�
VY

�PP�� [OL� JOPSK� VY� [OL� WHYLU[� VY� JHYL�NP]LY� VM� [OL�
JOPSK�PZ�PUJHWHISL�VM�NP]PUN�JVUZLU[�»

+PZJSVZ\YL�VM�[OL�/0=�Z[H[\Z�VM�H�JOPSK�[OH[�PZ�UV[�WLYTP[[LK�
I`�SH^�PZ�HU�VɈLUJL�[OH[�TH`�VU�JVU]PJ[PVU�NP]L�YPZL�[V�
H�ÄUL�VY�PTWYPZVUTLU[�MVY�H�WLYPVK�VM�\W�[V����`LHYZ�VY�
[V�IV[O�H�ÄUL�HUK�PTWYPZVUTLU[����:OV\SK�H�JOPSK»Z�/0=�
Z[H[\Z�IL�YL]LHSLK�̂ P[OV\[�[OH[�JOPSK»Z�JVUZLU[��HKKP[PVUHS�
SLNHS�YLJV\YZL�PUJS\KLZ�Z\PUN�[OL�WLYZVU�^OV�THKL�[OL�
KPZJSVZ\YL� MVY� JP]PS� KHTHNLZ� HUK�� PM� [OL�KPZJSVZ\YL�^HZ�
THKL�I`�H�OLHS[OJHYL�^VYRLY��SH`PUN�H�JVTWSHPU[�HNHPUZ[�
[OH[�^VYRLY�^P[O�[OL�HWWYVWYPH[L�WYVMLZZPVUHS�IVK`�Z\JO�
HZ�[OL�/LHS[O�7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�(MYPJH�VY�[OL�
:V\[O�(MYPJHU�5\YZPUN�*V\UJPS���

:LL�KL[HPSLK�KPZJ\ZZPVU�VU�WYP]HJ`�HUK�KPZJSVZ\YL�VM�H�
WLYZVU»Z�/0=�HUK�;)�Z[H[\Z�̂ P[OV\[�JVUZLU[�PU�*OHW[LY���

3.2. Medical Treatment for Children
:LJ[PVU��� ����HUK�����VM�[OL�*OPSKYLU»Z�(J[�WYV]PKLZ�[OH[�¶�

����:LJ[PVU��������I��YLHK�^P[O�ZLJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU������(a)�HUK����(a)�VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU��� ����VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU��� ����VM�[OL�*OPSKYLU»Z�(J[�

º���� (� JOPSK� TH`� JVUZLU[� [V� OPZ� VY� OLY� V^U� TLKPJHS�
[YLH[TLU[�VY� [V� [OL�TLKPJHS� [YLH[TLU[�VM�OPZ�VY�OLY�
JOPSK�PM�¶
�H�� ;OL�JOPSK�PZ�V]LY�[OL�HNL�VM����`LHYZ"�HUK�
�I�� ;OL� JOPSK� PZ� VM� Z\ɉJPLU[� TH[\YP[`� HUK� OHZ� [OL�

TLU[HS�JHWHJP[`�[V�\UKLYZ[HUK�[OL�ILULÄ[Z��YPZRZ��
ZVJPHS�HUK�V[OLY�PTWSPJH[PVUZ�VM�[OL�[YLH[TLU[�

���� ;OL�WHYLU[��N\HYKPHU�VY�JHYL�NP]LY�VM�H�JOPSK�TH`�����
��JVUZLU[�[V�[OL�TLKPJHS�[YLH[TLU[�VM�[OL�JOPSK�PM�[OL�
JOPSK�PZ�¶
�H�� \UKLY�[OL�HNL�VM����`LHYZ"�VY�
�I�� V]LY� [OH[� HNL� I\[� PZ� VM� PUZ\ɉJPLU[� TH[\YP[`� VY�

PZ� \UHISL� [V�\UKLYZ[HUK� [OL�ILULÄ[Z�� YPZRZ�HUK�
ZVJPHS�PTWSPJH[PVUZ�VM�[OL�[YLH[TLU[�»

)LMVYL� H� WHYLU[�� N\HYKPHU� VY� JHYL�NP]LY� THRLZ� Z\JO� H�
KLJPZPVU��OL�VY�ZOL�T\Z[�ºNP]L�K\L�JVUZPKLYH[PVU�[V�HU`�
]PL^Z�HUK�̂ PZOLZ�L_WYLZZLK�I`�[OL�JOPSK��ILHYPUN�PU�TPUK�
[OL�JOPSK»Z�HNL��TH[\YP[`�HUK�Z[HNL�VM�KL]LSVWTLU[»��HUK�
[V� ºHU`� ]PL^Z� HUK�^PZOLZ� L_WYLZZLK� I`� HU`� JV�OVSKLY�
VM� WHYLU[HS� YLZWVUZPIPSP[PLZ� HUK� YPNO[Z� PU� YLZWLJ[� VM� [OL�
JOPSK»����6[OLY�WLYZVUZ�^OV�TH`�JVUZLU[�[V�[OL�TLKPJHS�
[YLH[TLU[�VM�H�JOPSK�PUJS\KL!�

%� ;OL�Z\WLYPU[LUKLU[�VM�H�OVZWP[HS��VY��PU�[OL�HIZLUJL�
VM�[OL�Z\WLYPU[LUKLU[��[OL�WLYZVU�PU�JOHYNL�VM�[OL�
OVZWP[HS��PM�¶�
�H�� [OL� [YLH[TLU[� VY� VWLYH[PVU� PZ� ULJLZZHY`� [V�

WYLZLY]L� [OL� SPML� VM� [OL� JOPSK� VY� [V� ZH]L� [OL�
JOPSK� MYVT� ZLYPV\Z� VY� SHZ[PUN� WO`ZPJHS� PUQ\Y`� VY�
KPZHIPSP[`"�HUK

�I�� [OL� ULLK� MVY� [OL� [YLH[TLU[� VY� VWLYH[PVU� PZ� ZV�
\YNLU[�[OH[�P[�JHUUV[�IL�KLMLYYLK�MVY�[OL�W\YWVZL�
VM�VI[HPUPUN�JVUZLU[�[OH[�^V\SK�V[OLY^PZL�OH]L�
ILLU�YLX\PYLK��� 

%� ;OL�4PUPZ[LY�MVY�:VJPHS�+L]LSVWTLU[��PM�[OL�WHYLU[�VY�
N\HYKPHU���
�H�� \UYLHZVUHIS`�YLM\ZLZ�[V�NP]L�JVUZLU[�VY�[V�HZZPZ[�

[OL�JOPSK�PU�NP]PUN�JVUZLU["
�I�� PZ�PUJHWHISL�VM�NP]PUN�JVUZLU[�VY�VM�HZZPZ[PUN�[OL�

JOPSK�PU�NP]PUN�JVUZLU["
�J�� JHUUV[�YLHKPS`�IL�[YHJLK"�VY
�K�� PZ�KLJLHZLK��� 
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0U�[OL�L]LU[�[OH[�[OL�JOPSK�\UYLHZVUHIS`�YLM\ZLZ�[V�NP]L�
JVUZLU[��� [OL� /PNO� *V\Y[� VY� *OPSKYLU»Z� *V\Y[�� º^OLYL�
HUV[OLY�WLYZVU�[OH[�TH`�NP]L�JVUZLU[�������YLM\ZLZ�VY�PZ�
\UHISL�[V�NP]L�Z\JO�JVUZLU[»��  

0U Ex parte Nigel Redman NO����:LJ[PVU�����0UJVYWVYH[PUN�
[OL�(0+:�3H^�7YVQLJ[��IYV\NO[�HU�\YNLU[�HWWSPJH[PVU�[V�
[OL� /PNO� *V\Y[�� ZLLRPUN� JVUZLU[� MVY� MV\Y� /0=�WVZP[P]L�
JOPSKYLU� [V� YLJLP]L� HU[P�YL[YV]PYHS� KY\N� [YLH[TLU[� VU�
ILOHSM� VM� [OL� >P[Z� 7HLKPH[YPJ� >VYRPUN� .YV\W�� (SS� MV\Y�
JOPSKYLU� ^LYL� VYWOHUZ� ILSV^� [OL� HNL� VM� ������ SP]PUN� PU�
PUMVYTHS� JHYL� ZL[[PUNZ�� ^OV� OHK� UV[� ILLU� WSHJLK� PU�
[OL� SLNHS� J\Z[VK`� VM� [OLPY� JHYL�NP]LYZ�� (JJVYKPUNS �̀� P[�
^HZ� UV[� WVZZPISL� [V� VI[HPU� JVUZLU[� MVY� [OL� TLKPJHS�
[YLH[TLU[� VM� [OL� JOPSKYLU� \UKLY� [OL� JVTTVU� SH �̂� ;OL�
JV\Y[� YLJVNUPZLK� [OH[� [OL�JVTTVU�SH^�Y\SLZ�WLY[HPUPUN�
[V� WHYLU[HS� JVUZLU[� WVZLK� H� ZPNUPÄJHU[� O\YKSL� [V� [OL�
JOPSKYLU»Z� [PTLS`� HJJLZZ� [V� ULJLZZHY �̀� SPML�WYVSVUNPUN�
TLKPJHS�[YLH[TLU[�HUK�HJJVYKPUNS`�H\[OVYPZLK�[YLH[TLU[�
PU� P[Z�JHWHJP[`�HZ�\WWLY�N\HYKPHU�VM�HSS�TPUVYZ� PU�:V\[O�
(MYPJH��UV[^P[OZ[HUKPUN�[OL�SHJR�VM�WHYLU[HS�JVUZLU[��VU�
[OL�\UKLYZ[HUKPUN�[OH[�[OL�JOPSKYLU»Z�de facto�JHYL�NP]LYZ�
JVUZLU[LK�[V�[OL�[YLH[TLU[��;OL�VYNHUPZH[PVU�:LJ[PVU����
IYV\NO[�H�ZLJVUK��ZPTPSHY�HWWSPJH[PVU�MVY�JVUZLU[��^OPJO�
^HZ�HSZV�Z\JJLZZM\S��PU�Ex parte Meyers��� 

6U����(\N\Z[� ������ H�*PYJ\SHY�4PU\[L�5V�� �� VM� ������  
^HZ� JPYJ\SH[LK� I`� [OL� :V\[O� (MYPJHU� +LWHY[TLU[� VM�
/LHS[O��PUMVYTPUN�HSS�OVZWP[HS�OLHKZ�[OH[�ºHSS�/0=�WVZP[P]L�
JOPSKYLU� HNLK��� HUK�\UKLY� ZOV\SK�IL� PUP[PH[LK�VU� HU[P�
YL[YV]PYHS�[YLH[TLU[�YLNHYKSLZZ�VM�*+��JV\U[�HUK�VY�>/6�
*SPUPJHS�:[HNPUN»��;OL�5H[PVUHS�*VUZVSPKH[LK�.\PKLSPULZ�
MVY� [OL� 7YL]LU[PVU� VM� 4V[OLY�[V�*OPSK� ;YHUZTPZZPVU� VM�

����:LJ[PVU��� ����VM�[OL�*OPSKYLU»Z�(J[�

� ��:LJ[PVU��� � ��VM�[OL�*OPSKYLU»Z�(J[�

����<UYLWVY[LK�>3+�JHZL��UV�����������

���� 0U�[LYTZ�VM�ZLJ[PVU�� �VM�[OL�YLWLHSLK�*OPSK�*HYL�(J[����VM�� ����JOPSKYLU�JV\SK�JVUZLU[�[V�TLKPJHS�[YLH[TLU[�MYVT�[OL�HNL�VM������
*OPSKYLU�ILSV^�[OL�HNL�VM����YLX\PYLK�[OL�JVUZLU[�VM�H�WHYLU[�VY�SLNHS�N\HYKPHU���0M�JVUZLU[�JV\SK�UV[�IL�VI[HPULK�MYVT�H�WHYLU[�VY�
SLNHS�N\HYKPHU�H�ZVJPHS�^VYRLY�OHK�[V�ZLUK�H�YLWVY[�[V�[OL�YLSL]HU[�WYV]PUJPHS�KLWHY[TLU[�VM�ZVJPHS�KL]LSVWTLU[�MVY�JVUZLU[�VY�[OL�
JV\Y[�OHK�[V�IL�HWWYVHJOLK�MVY�JVUZLU[�

����<UYLWVY[LK�>3+�JHZL��UV��� �������

��� º*PYJ\SHY�4PU\[L���VM�����!�0UP[PH[PVU�VM�HU[PYL[YV]PYHS�[YLH[TLU[�[V�HSS�/0=�WVZP[P]L�JOPSKYLU�HNLK���`LHYZ�HUK�\UKLY�YLNHYKSLZZ�VM�*+��
JV\U[�HUK�VY�>/6�JSPUPJHS�Z[HNPUN»���������H]HPSHISL�H[�O[[W!��^^^�ZHOP]ZVJ�VYN�\WSVHK�KVJ\TLU[Z�9_���VM���JOPSKYLU���
\UKLY�����*PYJ\SHY���4PU\[L���5V�������VM��������������(9;�WKM�

����O[[W!��^^^�OLHS[O�NV]�aH�PUKL_�WOW������������� �� ����WVSPJPLZ�HUK�N\PKLSPULZ�JH[LNVY`���������W���:LL�*OHW����HIV]L�MVY�TVYL�
KL[HPSZ�VU�(9=�[YLH[TLU[�

�������������:(������**��

�������VM������

����7H\SH�7YV\KSVJR�L[�HS�¸3LNPZSH[P]L�HUK�WVSPJ`�KL]LSVWTLU[Z����������!�*OPSKYLU�HUK�3H^�9LMVYT¹�,X\HS�,K\JH[PVU�3H^�*LU[YL�¶�
:V\[O�(MYPJH�*OPSK�.H\NL�H]HPSHISL�H[�O[[W!��^^^�JP�\J[�HJ�aH�ZP[LZ�KLMH\S[�MPSLZ�PTHNLF[VVS�PTHNLZ�����*OPSKF.H\NL�:V\[OF(MYPJHUF
*OPSKF.H\NLF�����.H\NL����3LNP+L]LSVWTLU[Z�WKM�SHZ[�HJJLZZLK�VU����4HYJO������

��� Teddy Bear Clinic�HIV]L�U���H[�WHYH����

/0=� �74;*;�� HUK� [OL�4HUHNLTLU[� VM�/0=� PU�*OPSKYLU��
(KVSLZJLU[Z�HUK�(K\S[Z�WYV]PKLZ� MVY�ZWLJPÄJ� [YLH[TLU[�
N\PKLSPULZ�MVY�PUMHU[Z���

4. Sexual and Reproductive 
Health Rights for 
Adolescents 

4.1. Introduction
0U�Teddy Bear Clinic for Abused Children and RAPCAN 
v Minister of Justice and Constitutional Development 
and Another (Teddy Bear Clinic)���[OL�JVUZ[P[\[PVUHSP[`�VM�
ZLJ[PVUZ����HUK����VM�[OL�*YPTPUHS�3H^��:L_\HS�6ɈLUJLZ�
HUK�9LSH[LK�4H[[LYZ��(TLUKTLU[�(J[���^LYL�JOHSSLUNLK���
;OLZL�WYV]PZPVUZ�THKL� P[� H� ZL_\HS� VɈLUJL� MVY� JOPSKYLU�
HNLK����¶����[V�LUNHNL� PU�JVUZLUZ\HS�ZL_\HS�HJ[P]P[PLZ�
�YHUNPUN� MYVT� RPZZPUN� [V� WLUL[YH[PVU��� 0[� HSZV� VISPNLK�
HK\S[Z� [V� YLWVY[� H� RUV^U� ZL_\HS� VɈLUJL� [V� [OL� WVSPJL�
¶�L]LU� PM� [OVZL� PU]VS]LK�HYL�JVUZLU[PUN�HKVSLZJLU[Z�� 0[�
^HZ�HYN\LK�[OH[�[OLZL�WYV]PZPVUZ�KPK�UV[�ZLY]L�[OL�ILZ[�
PU[LYLZ[� VM� [OL� JOPSKYLU� HUK� [OH[� [OL� JYPTPUHSPZH[PVU� VM�
JVUZLUZ\HS�[LLUHNL�ZL_\HS�HJ[P]P[`�HUK�[OL�JVUZLX\LU[�
YLWVY[PUN�[V�[OL�WVSPJL�]PVSH[LK�[OL�JVUZ[P[\[PVUHS�YPNO[�[V�
KPNUP[ �̀�IVKPS`�HUK�WZ`JOVSVNPJHS�PU[LNYP[ �̀�HUK�WYP]HJ �̀�� 
;OL� *VUZ[P[\[PVUHS� *V\Y[� MV\UK� [OL� WYV]PZPVUZ� [V� IL�
\UJVUZ[P[\[PVUHS�� 0[� ^HZ� UV[LK� I`� [OL� *V\Y[� [OH[� IV[O�
WHY[PLZ�HNYLL�[OH[�ºB[DOL�\ZL�VM�KHTHNPUN�HUK�KYHJVUPHU�
JYPTPUHS�SH^�VɈLUJLZ�[V�H[[LTW[�[V�WLYZ\HKL�HKVSLZJLU[Z�
[V� ILOH]L� YLZWVUZPIS`� PZ� H� KPZWYVWVY[PVUH[L� HUK�
PULɈLJ[P]L�TL[OVK�^OPJO�PZ�UV[�Z\P[LK�[V�P[Z�W\YWVZL»��� 
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;OL�*V\Y[�M\Y[OLY�UV[LK�[OH[�[OL�K\[`�[V�YLWVY[�ZL_\HSS`�
HJ[P]L�HKVSLZJLU[Z� SPTP[Z�[OL�HIPSP[`�VM�HK\S[Z�[V�WYV]PKL�
LK\JH[PVU�� N\PKHUJL� HUK� Z\WWVY[� [V� JOPSKYLU� PU� [OLPY�
ZL_\HS�KL]LSVWTLU[��  

;OL�JHZL�SLK�[V�[OL�YL]PZPVU�VM�[OL�:L_\HS�6ɈLUJLZ�(J[�
^OPJO�WYV]PKLZ�[OH[�[OL�HNL�VM�JVUZLU[�[V�ZL_�PU�:V\[O�
(MYPJH�PZ����`LHYZ��;OL�:L_\HS�6ɈLUJLZ�(J[�UV^�WYV]PKLZ�
[OH[� HKVSLZJLU[Z� HNLK� ��� �� ��� `LHYZ� VSK� TH`� LUNHNL�
PU�JVUZLUZ\HS�ZL_�^P[O�WLLYZ�PU�[OL�ZHTL�HNL�JH[LNVY`�
^P[OV\[�JYPTPUHS�ZHUJ[PVU��(KVSLZJLU[Z�HNLK�������TH`�
HSZV�OH]L�ZL_�̂ P[O�������`LHY�VSKZ��WYV]PKLK�[OH[�[OLYL�PZ�
UV�TVYL�[OHU�H���`LHY�HNL�NHW�IL[^LLU�[OLT���

0TWVY[HU[S �̀� [OL� *VUZ[P[\[PVUHS� *V\Y[� MV\UK� [OH[� ZL_\HS�
HJ[P]P[`�HUK�L_WSVYH[PVU�PZ�WHY[�VM�UVYTH[P]L�KL]LSVWTLU[�
MYVT� HKVSLZJLUJL� [V� HK\S[OVVK�� � º(KVSLZJLU[Z»� YPNO[�
[V� LUNHNL� PU� ZL_\HS� PU[LYJV\YZL�� HUK� [OL� PTWLYH[P]L� [V�
HKKYLZZ�WV[LU[PHS�SLNHS�IHYYPLYZ�[V�HJJLZZPUN�ZL_\HS�HUK�
YLWYVK\J[P]L�OLHS[O�ZLY]PJLZ��PZ�ZL[�^P[OPU�[OL�JVU[L_[�VM�
[OLPY�THU`�OLHS[O�YPZRZ»����(KVSLZJLU[Z�HYL�SHYNLS`�H[�YPZR�
VM�ILPUN�PUMLJ[LK�^P[O�/0=��:;0Z�HUK�WYLNUHUJ`�V^PUN�[V�
OPNO�YPZR�ZL_\HS�ILOH]PV\Y��WO`ZPJHS��ZVJPHS�HUK�Z[Y\J[\YHS�
JOHSSLUNLZ��� 

0U� ������ :[H[PZ[PJZ� :(� YLWVY[LK� [OH[�   � ���� ZJOVVS�
NVPUN�HKVSLZJLU[�NPYSZ�^LYL�WYLNUHU[����;OL�TVZ[�YLJLU[�
5H[PVUHS� /0=� 7YL]HSLUJL�� 0UJPKLUJL� HUK� )LOH]PV\Y�
:\Y]L`���MV\UK�HU�/0=�WYL]HSLUJL�VM������MVY�`V\[O�HNLK�
������ `LHYZ�� ;OL� /0=� PUJPKLUJL� HTVUN� `V\UN� ^VTLU�
������`LHYZ�VSK�ZOV^Z���������UL^�PUMLJ[PVUZ�HUU\HSS �̀�
MV\Y�[PTLZ�OPNOLY�[OHU�[OH[�VM�[OLPY�THSL�WLLYZ��� 

� ��0IPK�H[�WHYH� �� �

����(�:[YVKL�HUK�A�,ZZHJR�¸-HJPSP[H[PUN�HJJLZZ�[V�HKVSLZJLU[�ZL_\HS�HUK�YLWYVK\J[P]L�OLHS[O�ZLY]PJLZ�[OYV\NO�SLNPZSH[P]L�YLMVYT!�3LZZVUZ�
MYVT�[OL�:V\[O�(MYPJHU�L_WLYPLUJL¹������������ ��Southern African Medical Journal�H]HPSHISL�H[�O[[W!��^^^�ZJPLSV�VYN�aH�WKM�ZHTQ�
]���U ����WKM�SHZ[�HJJLZZLK�VU����4HYJO�����

���� 0IPK�H[����

����0IPK�

����:[H[PZ[PJZ�:V\[O�(MYPJH�º:[H[PZ[PJHS�9LSLHZL�7����!�4PK�`LHY�WVW\SH[PVU�LZ[PTH[LZ�����»��H]HPSHISL�H[� 
O[[W!��^^^�Z[H[ZZH�NV]�aH�W\ISPJH[PVUZ�7�����7���������WKM��SHZ[�HJJLZZLK����4HYJO������

��� �5H[PVUHS�/0=�7YL]HSLUJL��0UJPKLUJL�HUK�)LOH]PV\Y�HUK�*VTT\UPJH[PVU�:\Y]L`�������H]HPSHISL�H[�O[[WZ!��[IZV\[OHMYPJH�VYN�aH�ZP[LZ�
KLMH\S[�MPSLZ���� �����:V\[O���(MYPJHU���5H[PVUHS���/0=���7YL]HSLUJL��*���0UJPKLUJL��*���)LOH]PV\Y���HUK���
*VTT\UPJH[PVUZ���:\Y]L`��������WKM��3HZ[�HJJLZZLK�VU���5V]LTLILY������

����:OPZHUH�6��9LOSL�;��:PTIH`P�3*��L[�HS��:V\[O�(MYPJHU�5H[PVUHS�/0=�7YL]HSLUJL��0UJPKLUJL�HUK�)LOH]PV\Y�:\Y]L`��������*HWL�;V^U!�
/:9*�7YLZZ��������:LL�HSZV�:PTIH`P�3*��A\TH�2��A\UN\�5��4V`V�:��4HYPUKH�,��1VVZ[L�:��4HIHZV�4��9HTSHNHU�:��5VY[O�(��]HU�A`S�1��
4VOSHIHUL�5��+PL[YPJO�*��5HPKVV�0�HUK�[OL�:()::4�=�;LHT����� ��South African National HIV Prevalence, Incidence, Behaviour and 
Communication Survey��������*HWL�;V^U!�/:9*�7YLZZ�H[���

����:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

���� :LJ[PVU��������HUK�����VM�[OL�*OPSKYLU»Z�(J[�

:V\[O� (MYPJH� OHZ� WYVNYLZZP]L� SLNPZSH[PVU� [OH[� LUHISLZ�
HKVSLZJLU[Z� [V� HJJLZZ� ]HYPV\Z� ZL_\HS� HUK� YLWYVK\J[P]L�
OLHS[O� �º:9/»�� ZLY]PJLZ� PUKLWLUKLU[S �̀� ^P[OV\[� JVUZLU[�
MYVT�[OLPY�WHYLU[Z�VY�SLNHS�N\HYKPHUZ��;OL�MVSSV^PUN�HYL�MV\Y�
:9/�ZLY]PJLZ�[OH[�HKVSLZJLU[Z�OH]L�[OL�YPNO[�[V�HJJLZZ!

%� *VU[YHJLW[P]LZ!�(NL�VM�JVUZLU[�PZ����`LHYZ"
%� ;LYTPUH[PVU�VM�WYLNUHUJ`!�5V�ZWLJPMPLK�HNL�VM�

JVUZLU["
%� :[LYPSPZH[PVU!�(NL�VM�JVUZLU[�PZ����`LHYZ"�HUK
%� 4HSL�JPYJ\TJPZPVU!�(NL�VM�JVUZLU[�PZ����`LHYZ�

4.2. Access to Contraceptives
0U�[LYTZ�VM�ZLJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[��JOPSKYLU�V]LY�
[OL�HNL�VM����HYL�LU[P[SLK�[V�W\YJOHZL�JVUKVTZ�HUK�[V�IL�
WYV]PKLK�^P[O�JVUKVTZ�VU�YLX\LZ[�º^OLYL�Z\JO�JVUKVTZ�
HYL�WYV]PKLK�VY�KPZ[YPI\[LK�MYLL�VM�JOHYNL»����*VU[YHJLW[P]LZ�
V[OLY� [OHU�JVUKVTZ�TH`�HSZV�IL�WYV]PKLK� [V�H�JOPSK�VU�
YLX\LZ[�I`�[OL�JOPSK�HUK�^P[OV\[�[OL�JVUZLU[�VM�[OL�WHYLU[�
VY�JHYL�NP]LY�VM�[OL�JOPSK�PM�¶�

�H�� [OL�JOPSK�PZ�H[�SLHZ[����`LHYZ�VM�HNL"
�I�� WYVWLY�TLKPJHS�HK]PJL�PZ�NP]LU�[V�[OL�JOPSK"�HUK
�J�� H�TLKPJHS�L_HTPUH[PVU�PZ�JHYYPLK�V\[�VU�[OL�JOPSK�[V�

KL[LYTPUL� ^OL[OLY� [OLYL� HYL� HU`� TLKPJHS� YLHZVUZ�
^O`�H�ZWLJPÄJ�JVU[YHJLW[P]L�ZOV\SK�UV[�IL�WYV]PKLK�
[V�[OL�JOPSK�

�K�� PU� [LYTZ�VM� [OL�*OPSKYLU»Z�(J[��H�JOPSK�^OV�VI[HPUZ�
JVUKVTZ��JVU[YHJLW[P]LZ�VY�JVU[YHJLW[P]L�HK]PJL�PU�
PZ�LU[P[SLK�[V�JVUÄKLU[PHSP[`�PU�[OPZ�YLZWLJ[��Z\IQLJ[�[V�
ZLJ[PVU������� 
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0U� [LYTZ� VM� ZLJ[PVU� ����� OLHS[O� WYVMLZZPVUHSZ� HYL�
YLX\PYLK�[V�YLWVY[�JHZLZ�VM�WO`ZPJHS�VY�ZL_\HS�HI\ZL�VY�
KLSPILYH[L�ULNSLJ[�VM�H�JOPSK�[V�[OL�+LWHY[TLU[�VM�:VJPHS�
+L]LSVWTLU[��H�KLZPNUH[LK�JOPSK�WYV[LJ[PVU�VYNHUPZH[PVU�
VY�[OL�WVSPJL�

;OL� 5H[PVUHS� *VU[YHJLW[PVU� HUK� -LY[PSP[`� 7SHUUPUN�
7VSPJ`� HUK� :LY]PJL� +LSP]LY`� .\PKLSPULZ� YLJVNUPZLZ�� 
[OH[� [OL� VIQLJ[P]L� VM� ZLJ[PVU� ���� VM� [OL� *OPSKYLU»Z� (J[�
PZ� [V� ºWYL]LU[� ZL_\HSS`� HJ[P]L� JOPSKYLU� MYVT� JVU[YHJ[PUN�
ZL_\HSS`� [YHUZTP[[LK� PUMLJ[PVUZ� �PUJS\KPUN�/0=�� VY� MHSSPUN�
WYLNUHU[»�� �;OPZ�PZ�H�JYP[PJHS�WHY[�VM�JOPSK�WYV[LJ[PVU��� 

+LWHY[TLU[� VM� /LHS[O� OHZ� L_WSPJP[S`� YLJVNUPZLK� [OLZL�
YPZRZ� PU� P[Z� ����� *VU[YHJLW[PVU� 7VSPJ`� HUK� [OLYLMVYL�
HK]PZLZ� OLHS[O� WYVMLZZPVUHSZ� [V� LUHISL� HKVSLZJLU[Z�
[V� OH]L� HJJLZZ� [V� JV\UZLSSPUN�� JVU[YHJLW[PVU� HUK�
OLHS[OJHYL�ZLY]PJLZ�YH[OLY�[OHU�MVSSV^�H�YPNPK�HWWYVHJO�[V�
[OL�YLWVY[PUN�VISPNH[PVUZ!�

‘The overarching public health imperative to 
prevent teenage pregnancy and prevent HIV and 
STIs needs to guide the provision of quality health 
ZLY]PJLZ� MVY� `V\UN� WLVWSL�� ,]LY`� LɈVY[� ZOV\SK�
therefore be made to provide accessible sexual 
and reproductive health services that take into 
account young people’s vulnerability, psychosocial 
ULLKZ�HUK�[OLPY�YPNO[�[V�JVUÄKLU[PHSP[ �̀�(SS�PUP[PH[P]LZ�
should focus on prevention and, where this fails, to 
provide safe, quality youth-friendly services. This 
needs to be the overriding ethos, and should be 
counter-balanced with the rigid implementation of 
the reporting obligations.’51 

����+LWHY[TLU[�VM�/LHS[O�º5H[PVUHS�*VU[YHJLW[PVU�HUK�-LY[PSP[`�7SHUUPUN�7VSPJ`�HUK�:LY]PJL�+LSP]LY`�.\PKLSPULZ!�(�JVTWHUPVU�[V�[OL�
5H[PVUHS�*VU[YHJLW[PVU�*SPUPJHS�.\PKLSPULZ»���������H]HPSHISL�H[�O[[W!��^^^�OLHS[O�L�VYN�aH�^W�JVU[LU[�\WSVHKZ���������5H[PVUHS�
JVU[YHJLW[PVU�MHTPS`�WSHUUPUN�WVSPJ`�WKM��SHZ[�HJJLZZLK�VU����(WYPS�����

� ��*SH\ZL�������VM�[OL�5H[PVUHS�*VU[YHJLW[PVU�HUK�-LY[PSP[`�7SHUUPUN�7VSPJ`�HUK�:LY]PJL�+LSP]LY`�.\PKLSPULZ

����1HTPLZVU�HUK�3HRL�Children’s Act Guide for Health Professionals��[O�LK��*HWL�;V^U!�*OPSKYLU»Z�0UZ[P[\[L��<UP]LYZP[`�VM�*HWL�;V^U��
������H[����

����+LWHY[TLU[�VM�/LHS[O�¸5H[PVUHS�*VU[YHJLW[PVU�HUK�-LY[PSP[`�7SHUUPUN�7VSPJ`�HUK�:LY]PJL�+LSP]LY`�.\PKLSPULZ¹������H[����

����:LJ[PVU��� ����VM�[OL�*OPSKYLU»Z�(J[�WYV]PKLZ�[OH[�ºZ\IQLJ[�[V�ZLJ[PVU������VM�[OL�*OVPJL�VU�;LYTPUH[PVU�VM�7YLNUHUHJ`�(J[��H�JOPSK�TH`�
IL�Z\IQLJ[LK�[V�TLKPJHS�[YLH[TLU[�VY�H�Z\YNPJHS�VWLYH[PVU�VUS`�PM�JVUZLU[�MVY�Z\JO�[YLH[TLU[�VY�VWLYH[PVU�OHZ�ILLU�NP]LU�»

���� ��VM��  ��

����:LJ[PVU������YLHK�^P[O�ZLJ[PVU���VM�[OL�*OVPJL�VU�;LYTPUH[PVU�VM�7YLNUHUJ`�(J[�

����:LJ[PVU������VM�[OL�*OVPJL�VU�;LYTPUH[PVU�VM�7YLNUHUJ`�(J[�

����/:9*�9LWVY[���� �HIV]L�U����H[���

���� 0IPK

����(ULSL�2O\THSV�¸�)HSHUJPUN�J\S[\YL��YLSPNPVU�HUK�OLHS[O�JHYL!�;OL�SLNHS�MYHTL^VYR�MVY�THSL�JPYJ\TJPZPVU¹�0U[LYUH[PVUHS�3H^�6MMPJL�����
4H`�������H]HPSHISL�H[�O[[WZ!��^^^�^LYRZTHUZ�JVT�^W�JVU[LU[�\WSVHKZ���������;OL�3LNHS�-YHTL^VYR�MVY�4HSL�*PYJ\TJPZPVU�WKM��
SHZ[�HJJLZZLK�VU����(WYPS������

4.3.  Access to Termination of 
Pregnancy Services

,]LU� [OV\NO� [LYTPUH[PVU� VM� WYLNUHUJ`� PZ� H� TLKPJHS�
[YLH[TLU[� VY� Z\YNPJHS� VWLYH[PVU�� ZLJ[PVU� �� � VM� [OL�
*OPSKYLU»Z� (J[� KVLZ� UV[� HWWS`� [V� P[���� ;OL� *OVPJL� VU�
;LYTPUH[PVU�VM�7YLNUHUJ`�(J[���WYV]PKLZ�[OH[�H�º^VTHU�
VM�HU`�HNL�JHU�JVUZLU[�[V�H�[LYTPUH[PVU�VM�OLY�WYLNUHUJ`�
HUK�VUS`�OLY�JVUZLU[�PZ�YLX\PYLK»����>OLU�[OL�WLYZVU�̂ OV�
^HU[Z� [V� \UKLYNV� H� [LYTPUH[PVU� VM� WYLNUHUJ`� PZ� \UKLY�
[OL�HNL�VM�����[OL�KVJ[VY�VY�TPK^PML�T\Z[�HK]PZL�OLY�[V�
ZWLHR� [V� OLY� WHYLU[Z� VY� V[OLY� MHTPS`� TLTILYZ� ILMVYL�
ZOL�\UKLYNVLZ�[OL�WYVJLK\YL��I\[�ZOL�KVLZ�UV[�OH]L�[V�
MVSSV^�[OPZ�HK]PJL�HUK�KVLZ�UV[�ULLK�[OL�JVUZLU[�VM�OLY�
WHYLU[Z�VY�MHTPS �̀�� 

4.4.  Access to Safe Male 
Circumcision Services

=VS\U[HY`� TLKPJHS� THSL� JPYJ\TJPZPVU� JHU� ZPNUPÄJHU[S`�
YLK\JL�[OL�YPZR�VM�/0=�[YHUZTPZZPVU����;OPZ�PZ�VUL�VM�[OL�
L]PKLUJL�IHZLK�PU[LY]LU[PVUZ�[OH[�OHZ�ILLU�PTWSLTLU[LK�
HNNYLZZP]LS`� PU� :V\[O� (MYPJH� HZ� WHY[� VM� H� JVTIPUH[PVU�
/0=�WYL]LU[PVU�WHJRHNL�MVY�THSLZ�ZPUJL���������(S[OV\NO�
THSL� JPYJ\TJPZPVU� PZ� VɈLYLK� PU� W\ISPJ� OVZWP[HSZ�� L]LY`�
`LHY��IV`Z�PU�]HYPV\Z�WHY[Z�VM�[OL�JV\U[Y`�H[[LUK�[YHKP[PVUHS�
PUP[PH[PVU� ZJOVVSZ� [V� \UKLYNV� [OPZ� WYVJLK\YL�� ^OPJO� PZ�
]PL^LK�HZ�HU�PTWVY[HU[�YP[L�VM�WHZZHNL�PU[V�THUOVVK��� 
;OL�WYVJLZZ�OHZ�UV[�ILLU�^P[OV\[�ÅH^Z�HZ� [OLYL�OH]L�
ILLU�H�U\TILY�VM�PUP[PH[LZ�YLX\PYPUN�OVZWP[HSPZH[PVU�MYVT�
H� IV[JOLK� JPYJ\TJPZPVU�� /VZWP[HSPZH[PVU� VM� PUP[PH[LZ� PZ�
VM[LU�SPURLK�[V�[OL�MVSSV^PUN�MHJ[VYZ!
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H�� WVVY�HJJLZZPIPSP[`�HUK�JVUZ[Y\J[PVU�VM�[OL�MHJPSP[PLZ�
^OLYL�[OL�PUP[PH[PVU�[HRLZ�WSHJL"

I�� WVVY�^V\UK�JHYL"
J�� KLSH`Z� PU� ZLLRPUN� TLKPJHS� [YLH[TLU["� HUK� [OL�

WYVJLK\YLZ� ILPUN� WLYMVYTLK� I`� \U[YHPULK� HUK�
\UZRPSSLK� WLYZVUZ� HUK�� PU� JLY[HPU� PUZ[HUJLZ�� I`�
WLYZVUZ� ^OV� OH]L� Q\Z[� \UKLYNVUL� [OL� PUP[PH[PVU�
WYVJLZZ�� �;OL�YLWVY[Z�HYV\UK�[OL�KLH[O�VM�PUP[PH[LZ�
JPYJ\TJPZLK� MVY� J\S[\YHS� YLHZVUZ� PU� LU]PYVUTLU[Z�
[OH[�HYL�\UO`NPLUPJ��WVZLZ�H�KHUNLY�[V�[OL�OLHS[O�
VM� [OL� PUP[PH[LZ� HUK� PZ� JV\U[LYWYVK\J[P]L� [V� [OPZ�
PU[LY]LU[PVU�

;OL� *OPSKYLU»Z� (J[� OHZ� H� ZPNUPÄJHU[� SL]LS� VM� SLNHS�
WYV[LJ[PVU�HNHPUZ[�\U^HU[LK�VY�\UZHML�JPYJ\TJPZPVU�� � 0[�
NP]LZ� JOPSKYLU� [OL� YPNO[� UV[� [V� IL� Z\IQLJ[LK� [V� ZVJPHS��
J\S[\YHS�HUK�YLSPNPV\Z�WYHJ[PJLZ�KL[YPTLU[HS�[V�[OLPY�^LSS�
ILPUN��HUK�WYVOPIP[Z�JPYJ\TJPZPVU�VM�THSL�JOPSKYLU�\UKLY�
[OL�HNL�VM�ZP_[LLU�L_JLW[�PU�JHZLZ�^OLYL�[OLYL�PZ�H�]HSPK�
YLSPNPV\Z�YLHZVU��VY�PM�[OL�VWLYH[PVU�PZ�TLKPJHSS`�ULJLZZHY`�
MVY�[OLYHWL\[PJ�W\YWVZLZ��:LJ[PVU������������¶������VM�[OL�
*OPSKYLU»Z�(J[�WYV]PKLZ�[OH[�¶

º���� ,]LY`� JOPSK� OHZ� [OL� YPNO[� UV[� [V� IL� Z\IQLJ[LK� [V�
ZVJPHS�� J\S[\YHS� HUK� YLSPNPV\Z� WYHJ[PJLZ� ^OPJO� HYL�
KL[YPTLU[HS�[V�OPZ�VY�OLY�^LSS�ILPUN�

���� *PYJ\TJPZPVU�VM�THSL�JOPSKYLU�\UKLY�[OL�HNL�VM����
PZ�WYVOPIP[LK��L_JLW[�^OLU�¶
�H�� JPYJ\TJPZPVU� PZ� WLYMVYTLK� MVY� YLSPNPV\Z�

W\YWVZLZ� PU� HJJVYKHUJL� ^P[O� [OL� WYHJ[PJLZ�
VM� [OL� YLSPNPVU� JVUJLYULK� HUK� PU� [OL�THUULY�
WYLZJYPILK"�VY

�I�� JPYJ\TJPZPVU� PZ� WLYMVYTLK� MVY� TLKPJHS�
YLHZVUZ�VU�[OL�YLJVTTLUKH[PVU�VM�H�TLKPJHS�
WYHJ[P[PVULY�

� �� *PYJ\TJPZPVU�VM�THSL� JOPSKYLU�VSKLY� [OHU����TH`�
VUS`�IL�WLYMVYTLK�¶
�H�� PM� [OL� JOPSK� OHZ� NP]LU� JVUZLU[� [V� [OL�

JPYJ\TJPZPVU�PU�[OL�WYLZJYPILK�THUULY"
�I�� HM[LY�WYVWLY�JV\UZLSSPUN�VM�[OL�JOPSK"�HUK
�J�� PU�[OL�THUULY�WYLZJYPILK�

� ��0IPK

����(Z�W\ISPZOLK�PU�.V]LYUTLU[�.HaL[[L�5V��������VM���(WYPS������H]HPSHISL�H[�O[[WZ!��^^^�Q\Z[PJL�NV]�aH�SLNPZSH[PVU�
UV[PJLZ��������������F..�����F5V[PJL9����JOPSKYLUZHJ[�YLN�WKM��SHZ[�HJJLZZLK�VU���5V]LTILY������

����;OL�*9*�YLJVNUPZLZ�[OH[�[OLYL�PZ�H�IYVHK�YHUNL�VM�WLYZVUZ�^OV�JHU�[HRL�YLZWVUZPIPSP[`�MVY�H�JOPSK���0U�WHY[PJ\SHY��HY[PJSL���YLX\PYLZ�
Z[H[L�WHY[PLZ�[V�ºYLZWLJ[�[OL�YLZWVUZPIPSP[PLZ��YPNO[Z�HUK�K\[PLZ�VM�WHYLU[Z�VY��^OLYL�HWWSPJHISL��[OL�TLTILYZ�VM�[OL�L_[LUKLK�MHTPS`�VY�
JVTT\UP[`�HZ�WYV]PKLK�MVY�I`�SVJHS�J\Z[VT��SLNHS�N\HYKPHUZ�VY�V[OLY�WLYZVUZ�SLNHSS`�YLZWVUZPISL�MVY�[OL�JOPSK��[V�WYV]PKL��PU�H�THUULY�
JVUZPZ[LU[�^P[O�[OL�L]VS]PUN�JHWHJP[PLZ�VM�[OL�JOPSK��HWWYVWYPH[L�KPYLJ[PVU�HUK�N\PKHUJL�PU�[OL�L_LYJPZL�I`�[OL�JOPSK�VM�[OL�YPNO[Z�
YLJVNUPaLK�PU�[OL�*VU]LU[PVU»�

�������������:(�����**��

����0IPK�H[�WHYH����

����� ;HRPUN�PU[V�JVUZPKLYH[PVU�[OL�JOPSK»Z�HNL��TH[\YP[`�
HUK� Z[HNL� VM� KL]LSVWTLU[�� L]LY`�THSL� JOPSK� OHZ�
[OL�YPNO[�[V�YLM\ZL�JPYJ\TJPZPVU

:LJ[PVU�������VM�[OL�*OPSKYLU»Z�(J[�HJJVYKPUNS`�WYVOPIP[Z�
[OL� JPYJ\TJPZPVU� VM� IV`Z� \UKLY� [OL� HNL� VM� ���� L_JLW[�
^OLU�[OL�JPYJ\TJPZPVU�PZ�WLYMVYTLK�MVY�YLSPNPV\Z�W\YWVZLZ�
PU� HJJVYKHUJL�^P[O� [OL� WYHJ[PJLZ� VM� [OL� JOPSK»Z� YLSPNPVU�
HUK�PU�[OL�THUULY�WYLZJYPILK�I`�[OL�YLSPNPVU�JVUJLYULK��
VY� ºMVY� TLKPJHS� YLHZVUZ� VU� [OL� YLJVTTLUKH[PVU� VM� H�
TLKPJHS�WYHJ[P[PVULY»�� �:LJ[PVU���� ��VM�[OL�HJ[�WYV]PKLZ�
[OH[�IV`Z�VSKLY�[OHU����TH`�IL�JPYJ\TJPZLK�VUS`� PM� [OL�
JOPSK�OHZ�JVUZLU[LK� [V� [OL�JPYJ\TJPZPVU� PU� [OL�THUULY�
WYLZJYPILK�PU�[OL�YLN\SH[PVUZ�WYVT\SNH[LK�\UKLY�[OL�(J[�
HUK� HM[LY� [OL� JOPSK� OHZ� \UKLYNVUL� WYVWLY� JV\UZLSSPUN��
[HRPUN� PU[V�HJJV\U[� [OL�JOPSK»Z�HNL��TH[\YP[`�HUK�Z[HNL�
VM� KL]LSVWTLU[�� L]LY`� IV`� OHZ� [OL� YPNO[� [V� YLM\ZL�
JPYJ\TJPZPVU�

:LJ[PVU� �� HUK��� VM� [OL�.LULYHS�9LN\SH[PVUZ�9LNHYKPUN�
*OPSKYLU��W\ISPZOLK�\UKLY�:LJ[PVU�����VM�[OL�*OPSKYLU»Z�
(J[���� WYV]PKL�KL[HPSZ� VM� [OL� YLX\PYLTLU[Z� [OH[�T\Z[�IL�
TL[� PU� VYKLY� MVY� H� JPYJ\TJPZPVU� MVY� J\S[\YHS� VY� YLSPNPV\Z�
W\YWVZLZ�[V�IL�WLYMVYTLK�

5. Children Orphaned by HIV 
and TB

5.1. The Right to Care
:LJ[PVU�������I��VM� [OL�*VUZ[P[\[PVU�WYV]PKLZ� [OH[�L]LY`�
JOPSK�OHZ�[OL�YPNO[�º[V�MHTPS`�JHYL�VY�WHYLU[HS�JHYL��VY�[V�
HWWYVWYPH[L�HS[LYUH[P]L�JHYL�^OLU�BOL�VY�ZOLD�PZ�YLTV]LK�
MYVT� [OL� MHTPS`� LU]PYVUTLU[»�� � � ��0U�Government of the 
Republic of South Africa v Grootboom����[OL�*VUZ[P[\[PVUHS�
*V\Y[�OLSK�[OH[�ZLJ[PVU�������I��ºJVU[LTWSH[LZ�[OH[�H�JOPSK�
OHZ�[OL�YPNO[�[V�WHYLU[HS�VY�MHTPS`�JHYL�PU�[OL�ÄYZ[�WSHJL»�
HUK�[OL�YPNO[�[V�HS[LYUH[P]L�HWWYVWYPH[L�JHYL�WYV]PKLK�I`�
[OL�:[H[L�VUS`�^OLU�[OL�MVYTLY�PZ�SHJRPUN��� 
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5.2. Care and Protection
:LJ[PVU� ������� VM� [OL� *OPSKYLU»Z� (J[� PKLU[PÄLZ� ZWLJPÄJ�
L_HTWSLZ�VM�̂ OLU�H�JOPSK�PZ�PU�ULLK�VM�JHYL�HUK�WYV[LJ[PVU�
^OPJO�PUJS\KL�JPYJ\TZ[HUJLZ�^OLYL�[OL�JOPSK�¶

(a)� OHZ�ILLU�HIHUKVULK�VY�VYWOHULK�HUK�PZ�̂ P[OV\[�HU`�
]PZPISL�TLHUZ�VM�Z\WWVY["�� 

� ���
(h)� PZ�PU�H�Z[H[L�VM�WO`ZPJHS�VY�TLU[HS�ULNSLJ["���VY

(i)� PZ�ILPUN�THS[YLH[LK��HI\ZLK��KLSPILYH[LS`�ULNSLJ[LK�
VY�KLNYHKLK�I`�H�WHYLU["�H�JHYL�NP]LY��H�WLYZVU�^OV�
OHZ� WHYLU[HS� YLZWVUZPIPSP[PLZ� HUK� YPNO[Z� VY� H� MHTPS`�
TLTILY� VM� [OL� JOPSK� VY� I`� H� WLYZVU� \UKLY�^OVZL�
JVU[YVS�[OL�JOPSK�PZ��� 

0U�[LYTZ�VM�ZLJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[��H�JOPSK�^OV�
PZ�[OL�]PJ[PT�VM�JOPSK�SHIV\Y�VY�PU�H�JOPSK�OLHKLK�OV\ZLOVSK�
TH`� IL� PU� ULLK� VM� JHYL� HUK� WYV[LJ[PVU� HUK� [OL� TH[[LY�
T\Z[� IL� YLMLYYLK� [V� H� ZVJPHS� ^VYRLY� MVY� PU]LZ[PNH[PVU��� 
0M� [OL� ZVJPHS�^VYRLY� ÄUKZ� [OH[� [OL� JOPSK� PZ� UV[� PU� ULLK�VM�
JHYL� HUK� WYV[LJ[PVU�� OL� VY� ZOL� T\Z[�� ^OLYL� ULJLZZHY �̀�
º[HRL�TLHZ\YLZ� [V� HZZPZ[� [OL� JOPSK�� PUJS\KPUN� JV\UZLSSPUN��
TLKPH[PVU��WYL]LU[PVU�HUK�LHYS`�PU[LY]LU[PVU�ZLY]PJLZ��MHTPS`�
YLJVUZ[Y\J[PVU� HUK� YLOHIPSP[H[PVU�� ILOH]PV\Y� TVKPÄJH[PVU��
WYVISLT� ZVS]PUN� HUK� YLMLYYHS� [V� HUV[OLY� Z\P[HIS`� X\HSPÄLK�
WLYZVU�VY�VYNHUPZH[PVU»����(�ZVJPHS�^VYRLY�VY�WVSPJL�VɉJLY�
TH �̀�\UKLY�JLY[HPU�JPYJ\TZ[HUJLZ��YLTV]L�H�JOPSK�HUK�WSHJL�
OPT�VY�OLY�PU�[LTWVYHY`�ZHML�JHYL�^P[OV\[�H�JV\Y[�VYKLY��  

����-VY�L_HTWSL��^OLU�[OL�WHYLU[Z�VY�JHYL�NP]LYZ�OH]L�KPLK�VM�/0=�(0+:�HUK�[OL�JOPSK�OHZ�UV�WHYLU[Z�VY�^OLU�H�JOPSK�PZ�SP]PUN�^P[O�/0=�
(0+:�HUK�[OL�WHYLU[Z�HYL�UV[�HISL�[V�JHYL�WYVWLYS`�MVY�[OL�JOPSK»Z�OLHS[O�ULLKZ�VY�OH]L�HIHUKVULK�[OL�JOPSK�

����-VY�L_HTWSL��^OLU�[OL�WHYLU[Z�VY�JHYL�NP]LYZ�OH]L�KPLK�VM�/0=�(0+:�HUK�[OLYL�PZ�UV�VUL�[V�[HRL�JHYL�VM�[OL�JOPSK�VY�[OL�JOPSK�PZ�PSS�
[YLH[LK�I`�[OL�WHYLU[Z�VY�JHYL�NP]LYZ�ILJH\ZL�[OL�JOPSK�OHZ�/0=�(0+:�

����-VY�L_HTWSL��^OLU�H�JOPSK�PZ�ILPUN�[YLH[LK�IHKS`�I`�H�WHYLU[�VY�JHYL�NP]LY�ILJH\ZL�OL�VY�ZOL�OHZ�/0=�(0+:�

��� �:LJ[PVU��������I��VM�[OL�*OPSKYLU»Z�(J[��,_HTWSLZ�VM�JOPSK�OLHKLK�OV\ZLOVSKZ�PUJS\KL�[OVZL�PU�^OPJO�[OL�WHYLU[�VY�JHYL�NP]LY�OHZ�/0=�
(0+:�HUK�PZ�\UHISL�[V�[HRL�WYVWLY�JHYL�VM�[OL�JOPSK��VY�[OL�JOPSK�[HRLZ�VU�[OL�YVSL�VM�H�JHYL�NP]LY�HUK�OHZ�[V�SLH]L�ZJOVVS�LHYS`�[V�[HRL�
JHYL�VM�[OL�PSS�WHYLU[�VY�JHYL�NP]LY�VY�LHYU�TVUL`�[V�Z\WWVY[�[OL�MHTPS`�

����:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

� ��:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�WYV]PKLZ�[OH[�H�KLZPNUH[LK�ZVJPHS�^VYRLY�VY�WVSPJL�VMMPJLY�TH`�YLTV]L�H�JOPSK�PM�[OLYL�HYL�YLHZVUHISL�
NYV\UKZ�[V�ILSPL]L�¶�
º�H�� [OH[�[OL�JOPSK�¶�

�P�� PZ�PU�ULLK�VM�JHYL�HUK�WYV[LJ[PVU"�HUK
�PP�� ULLKZ�PTTLKPH[L�LTLYNLUJ`�WYV[LJ[PVU"

�I�� [OH[�[OL�KLSH`�PU�VI[HPUPUN�H�JV\Y[�VYKLY�MVY�[OL�YLTV]HS�VM�[OL�JOPSK�HUK�WSHJPUN�[OL�JOPSK�PU�[LTWVYHY`�ZHML�JHYL�TH`�QLVWHYKPZL�
[OL�JOPSK»Z�ZHML[`�HUK�^LSS�ILPUN"�HUK

�J�� [OH[�[OL�YLTV]HS�VM�[OL�JOPSK�MYVT�OPZ�VY�OLY�OVTL�LU]PYVUTLU[�PZ�[OL�ILZ[�^H`�[V�ZLJ\YL�[OH[�JOPSK»Z�ZHML[`�HUK�^LSS�ILPUN�»

����:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU��������I��VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

����4H[[OPHZ�HUK�AHHS�º;OL�JOPSK�PU�ULLK�VM�JHYL�HUK�WYV[LJ[PVU»�PU�)VLaHHY[��LK��Child Law in South Africa��*HWL�;V^U!�1\[H����� ��H[�������
:LL�HSZV�ZLJ[PVU��������L��VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

0U�V[OLY� PUZ[HUJLZ�� PM�H�ZVJPHS�^VYRLY�ÄUKZ�[OH[�H�JOPSK� PZ�
PU�ULLK�VM�JHYL�HUK�WYV[LJ[PVU��[OL�JOPSK�T\Z[�IL�IYV\NO[�
ILMVYL�H�*OPSKYLU»Z�JV\Y[� MVY�H�ÄUHS�KLJPZPVU�VU�^OL[OLY�
[OL�JOPSK�PZ�PU�ULLK�VM�JHYL�HUK�WYV[LJ[PVU����;OL�JV\Y[�TH`!

º(b)� 6YKLY�[OH[��WLUKPUN�KLJPZPVU�VM�[OL�TH[[LY��[OL�JOPSK�
T\Z[�¶
�P�� YLTHPU�PU�[LTWVYHY`�ZHML�JHYL�H[�[OL�WSHJL�^OLYL�

[OL�JOPSK�PZ�RLW["
�PP�� IL� [YHUZMLYYLK� [V� HUV[OLY� WSHJL� PU� [LTWVYHY`�

ZHML�JHYL"
�PPP�� YLTHPU�^P[O�[OL�WLYZVU�\UKLY�^OVZL�JVU[YVS�[OL�

JOPSK�PZ"
�P]��IL�W\[�\UKLY�[OL�JVU[YVS�VM�H�MHTPS`�TLTILY�VY�

V[OLY�YLSH[P]L�VM�[OL�JOPSK"�VY
�]�� IL�WSHJLK�PU�[LTWVYHY`�ZHML�JHYL�»�� 

0M� [OL� JV\Y[� ÄUKZ� [OH[� [OL� JOPSK� PZ� PU� ULLK� VM� JHYL� HUK�
WYV[LJ[PVU��P[�TH`�THRL�HU�HWWYVWYPH[L�VYKLY�[OH[�PZ�PU�[OL�
ILZ[�PU[LYLZ[Z�VM�[OL�JOPSK��� 

0[�ZOV\SK�IL�UV[LK�[OH[�[OL�ºYLTV]HS�VM�H�JOPSK�MYVT�OPZ�VY�
OLY� WYLZLU[� SP]PUN� LU]PYVUTLU[� [V� UL^� HJJVTTVKH[PVU�
�HS[LYUH[P]L�JHYL��ZOV\SK�HS^H`Z�IL�[YLH[LK�HZ�H�TLHZ\YL�
VM� SHZ[� YLZVY[»���� *OPSKYLU� TH`� IL� YLTV]LK� MYVT� [OLPY�
WYLZLU[�SP]PUN�JVUKP[PVUZ�VUS`�^OLU�YLTV]HS�PZ�ULJLZZHY`�
MVY�[OLPY�ZHML[`�HUK�^LSS�ILPUN����0U�[OPZ�YLNHYK��H�JOPSK�PU�
H�OVTL�^P[O�H�WHYLU[�VY�JHYL�NP]LY�SP]PUN�^P[O�/0=�PZ�UV[�
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ULJLZZHYPS`�PU�ULLK�VM�JHYL�HUK�WYV[LJ[PVU�HUK�KVLZ�UV[�
H\[VTH[PJHSS`�ULLK�[V�IL�WSHJLK�PU�HS[LYUH[P]L�JHYL��� 

5.3. Placing Children in Need of Care 
and Protection

5.3.1. Supervision
>OLU�[OL�*OPSKYLU»Z�*V\Y[�KLJPKLZ�[OH[�H�JOPSK�PZ�PU�ULLK�
VM�JHYL�I\[�KVLZ�UV[�ULLK�[V�IL�YLTV]LK�MYVT�[OL�WHYLU[Z�
VY�JHYL�NP]LY�P[�TH`�KLJPKL�[V�SLH]L�[OL�JOPSK�PU�[OL�JHYL�
VM� [OL�WHYLU[Z�VY� JHYL�NP]LY�\UKLY� [OL�Z\WLY]PZPVU�VM� H�
ZVJPHS�^VYRLY�^OV�^PSS�JOLJR�[OH[�[OL�JOPSK�PZ�ILPUN�NP]LU�
LUV\NO�JHYL����0M�[OL�WHYLU[�VY�JHYL�NP]LY�KVLZ�UV[�JHYL�
MVY�[OL�JOPSK�VY�TLL[�[OL�JVUKP[PVUZ�ZL[�I`�[OL�JV\Y[��[OL�
JOPSK�TH`�IL�YLTV]LK�MYVT�OPT�VY�OLY�

5.3.2. Alternative Care 
;OL�JV\Y[�TH`�KLJPKL�[V�WSHJL�H�JOPSK�PU�HS[LYUH[P]L�JHYL�MVY�
H�SPTP[LK�WLYPVK�^P[O�H�]PL^�[V�YL\UP[PUN�[OL�JOPSK�^P[O�[OL�
WHYLU[�VY�JHYL�NP]LY�^P[O� [OL�HZZPZ[HUJL�VM�H�KLZPNUH[LK�
ZVJPHS�^VYRLY��^P[O�VY�^P[OV\[� [LYTPUH[PUN� [OL� YPNO[Z�HUK�
YLZWVUZPIPSP[PLZ� VM� [OL� WHYLU[� VY� JHYL�NP]LY���� (S[LYUH[P]L�
JHYL�PUJS\KLZ�MVZ[LY�JHYL��JHYL�PU�H�`V\[O�JHYL�JLU[YL��HUK�
[LTWVYHY`�ZHML�JHYL���� º(�JOPSK�TH`�UV[�IL� PU� [LTWVYHY`�
ZHML�JHYL�VY�IL�RLW[�VY� YL[HPULK�H[� HU`�WSHJL�VY� MHJPSP[ �̀�
PUJS\KPUN� H� YLNPZ[LYLK� JOPSK� HUK� `V\[O� JHYL� JLU[YL�� MVY�
SVUNLY�[OHU�ZP_�TVU[OZ�^P[OV\[�H�JV\Y[�VYKLY�WSHJPUN�[OL�
JOPSK�PU�HS[LYUH[P]L�JHYL�»79 

0U�::�]�7YLZPKPUN�6ɉJLY�VM�[OL�*OPSKYLU»Z�*V\Y[!�+PZ[YPJ[�
of Krugersdorp and others80� [OL� JV\Y[� JVUZPKLYLK�
^OL[OLY�HU�VYWOHULK�JOPSK�::��SP]PUN�^P[O�YLSH[P]LZ�JV\SK�
IL�WSHJLK�PU�MVZ[LY�JHYL��H�MVYT�VM�HS[LYUH[P]L�JHYL��^P[O�
[OVZL�YLSH[P]LZ��;OL�JOPSK�OHK�SP]LK�^P[O�OPZ�TV[OLY��4Z�
:[LTLSL�� HUK� NYHUKTV[OLY� PU� [OL� ,HZ[LYU� *HWL� ZPUJL�
OPZ� IPY[O� PU� ������ (M[LY� OPZ� NYHUKTV[OLY� KPLK� PU� ������

����/0=�(0+:�HUK�[OL�3H^�4HU\HS�HIV]L�U����H[�����

����:LJ[PVU��������I��P��VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU��������I��PP��HUK��PPP��VM�[OL�*OPSKYLU»Z�(J[�

����:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

� ��:LJ[PVUZ��������HUK��������VM�[OL�*OPSKYLU»Z�(J[�

�������������:(�����.:1��

���� 0IPK�H[�WHYH���

����0IPK�H[�WHYH�� �

����0U�Minister of Welfare and Population Development v Fitzpatrick and others ���������:(������**���[OL�*VUZ[P[\[PVUHS�*V\Y[�OLSK�[OH[�
ZLJ[PVU�������M��VM�[OL�*OPSK�*HYL�(J[����VM�� ���^OPJO�WYVOPIP[LK�[OL�HKVW[PVU�I`�UVU�:V\[O�(MYPJHU�JP[PaLUZ�VM�JOPSKYLU�IVYU�PU�:V\[O�
(MYPJH�^HZ�\UJVUZ[P[\[PVUHS���;OL�JV\Y[�Z\ZWLUKLK�[OL�VYKLY�VM�PU]HSPKP[`�MVY�H�WLYPVK�VM�[^V�`LHYZ�[V�LUHISL�7HYSPHTLU[�[V�JVYYLJ[�[OL�
KLMLJ[�PU�[OL�SLNPZSH[PVU���;OL�*OPSK�*HYL�(J[�^HZ�Z\IZLX\LU[S`�YLWLHSLK�I`�[OL�*OPSKYLU»Z�(J[���0U[LY�JV\U[Y`�HKVW[PVUZ�HYL�UV^�KLHS[�
^P[O�PU�*OHW[LY����VM�[OL�*OPSKYLU»Z�(J[�

����/0=�(0+:�HUK�[OL�3H^�4HU\HS�HIV]L�U���H[�����

::�^HZ�SLM[�PU�[OL�JHYL�VM�[OL�3HTHUPZ��4Z�:[LTLSL�HSZV�
KLWVZLK�[V�HU�HɉKH]P[�[V�LUHISL�4Z�3HTHUP�[V�YLJLP]L�H�
JOPSK�Z\WWVY[�NYHU[�MVY�[OL�JOPSK���4Z�:[LTLSL�]PZP[LK�::�
MYVT�[PTL�[V�[PTL�I\[�ILJHTL�PSS�HUK�KPLK�PU�������º:OL�
^HZ�UL]LY�SLNHSS`�THYYPLK�HUK�KPK�UV[�HWWVPU[�H�N\HYKPHU�
[V�[OL�TPUVY�JOPSK�PU�[OL�L]LU[�VM�OLY�KLH[O��UVY�KPK�ZOL�
KPZJSVZL�^OV�[OL�MH[OLY�VM� [OL�TPUVY�JOPSK�^HZ��UVY�KPK�
HU`VUL�HJRUV^SLKNL�WH[LYUP[ �̀»�� 

;OL�*LU[YL� MVY� *OPSK� 3H^� IYV\NO[� HU� HWWSPJH[PVU� MVY� H�
MVZ[LY�JHYL� VYKLY� VU� ILOHSM� VM� [OL� TPUVY� JOPSK� PU� [OL�
+PZ[YPJ[� VM� 2Y\NLYZKVYW�� ;OL� *VTTPZZPVULY� JVUJS\KLK�
[OH[� [OL�JOPSK�^HZ�UV[� PU�ULLK�VM�JHYL�HZ�LU]PZPVULK� PU�
ZLJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�HUK�YLM\ZLK�[V�WSHJL�
[OL�JOPSK�PU�MVZ[LY�JHYL��6U�HWWLHS��[OL�/PNO�*V\Y[�OLSK�
[OH[� ºBHD� JOPSK� ^OV� OHZ� ILLU� VYWOHULK� VY� HIHUKVULK��
HUK�^OV�PZ�SP]PUN�^P[O�H�JHYLNP]LY�^OV�KVLZ�UV[�OH]L�H�
JVTTVU�SH^�K\[`� VM� Z\WWVY[� [V^HYKZ� Z\JO� JOPSK��TH`�
IL�WSHJLK�PU�MVZ[LY�JHYL�^P[O�[OH[�JHYLNP]LY»����;OL�/PNO�
*V\Y[�\WOLSK�[OL�HWWLHS�HUK�MV\UK�::�[V�IL�PU�ULLK�VM�
JHYL�HUK�WYV[LJ[PVU�HUK�WSHJLK�OPT� PU� MVZ[LY�JHYL�^P[O�
[OL�3HTHUPZ�

5.3.3. Adoption
;OL� JV\Y[� TH`� KLJPKL� [V� THRL� [OL� JOPSK� H]HPSHISL� MVY�
HKVW[PVU�PUJS\KPUN�PU[LY�JV\U[Y`�HKVW[PVU����º(KVW[PVU�PZ�
^OLU�WLVWSL� �VY�H�ZPUNSL�WLYZVU��HNYLL� [V�WLYTHULU[S`�
[HRL� JHYL� VM� H� JOPSK� ^OV� PZ� UV[� [OLPY� V^U�� � ;OL� SH^�
[OLU� [YLH[Z� [OL� JOPSK� HZ� [OL� JOPSK� VM� [OL� UL^�WHYLU[� VY�
WHYLU[Z��;OL�HKVW[P]L�WHYLU[�Z���ILJVTL�[OL�JOPSK»Z�SLNHS�
N\HYKPHU�Z�»�� 

5.3.4. Partial Care
;OL� *OPSKYLU»Z� JV\Y[� TH`� KLJPKL� [V� W\[� H� JOPSK� PU�
WHY[PHS�JHYL��;OL�[`WLZ�VM�WHY[PHS�JHYL�LU]PZPVULK�I`�[OL�
*OPSKYLU»Z� (J[� PUJS\KL� LHYS`� JOPSKOVVK� KL]LSVWTLU[�
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ZLY]PJLZ�[V�WYVTV[L�LHYS`�JOPSKOVVK�KL]LSVWTLU[��^OPJO�
HYL�WYV]PKLK�I`� H�WLYZVU�V[OLY� [OHU� [OL� JOPSK»Z�WHYLU[�
VY�JHYL�NP]LY�VU�H�YLN\SHY�IHZPZ�[V�JOPSKYLU�\W�[V�ZJOVVS�
NVPUN�HNL��MVY�L_HTWSL��JYuJOLZ�HUK�U\YZLY`�ZJOVVSZ�"�� 
HM[LY�ZJOVVS�ZLY]PJLZ��V[OLY�[OHU�ZLY]PJLZ�WYV]PKLK�I`�H�
WYPTHY`�VY�ZLJVUKHY`�ZJOVVS�MVY�JOPSKYLU�H[[LUKPUN�[OH[�
ZJOVVS"��� WYP]H[L� OVZ[LSZ"��� HUK� º[LTWVYHY`� YLZWP[L� JHYL�
ZLY]PJLZ�MVY�JOPSKYLU�PUJS\KPUN�JOPSKYLU�^P[O�KPZHIPSP[PLZ»��� 

5.3.5. Prevention and Early Intervention
7YL]LU[PVU� HUK� LHYS`� PU[LY]LU[PVU� WYVNYHTTLZ� TH`� IL�
WYV]PKLK� º[V� MHTPSPLZ�^P[O� JOPSKYLU� PU� VYKLY� [V� Z[YLUN[OLU�
HUK� I\PSK� [OLPY� JHWHJP[`� HUK� ZLSM�YLSPHUJL� [V� HKKYLZZ�
WYVISLTZ� [OH[� TH`� VY� HYL� IV\UK� [V� VJJ\Y� PU� [OL� MHTPS`�
LU]PYVUTLU[�̂ OPJO��PM�UV[�H[[LUKLK�[V��TH`�SLHK�[V�Z[H[\[VY`�
PU[LY]LU[PVU»�� �;OLZL�WYVNYHTTLZ�T\Z[�MVJ\Z�VU�¶

H�� WYLZLY]PUN�H�JOPSK»Z�MHTPS`�Z[Y\J[\YL"
I�� KL]LSVWPUN�HWWYVWYPH[L�WHYLU[PUN�ZRPSSZ�HUK�[OL�

JHWHJP[`�VM�WHYLU[Z�HUK�JHYL�NP]LYZ�[V�ZHMLN\HYK�
[OL�^LSS�ILPUN�HUK�ILZ[�PU[LYLZ[Z�VM�[OLPY�JOPSKYLU��
PUJS\KPUN�[OL�WYVTV[PVU�VM�WVZP[P]L��UVU�]PVSLU[�
MVYTZ�VM�KPZJPWSPUL"

J�� KL]LSVWPUN�HWWYVWYPH[L�WHYLU[PUN�ZRPSSZ�HUK�[OL�
JHWHJP[`�VM�WHYLU[Z�HUK�JHYL�NP]LYZ�[V�ZHMLN\HYK�
[OL�^LSS�ILPUN�HUK�ILZ[�PU[LYLZ[Z�VM�JOPSKYLU�^P[O�
KPZHIPSP[PLZ�HUK�JOYVUPJ�PSSULZZLZ"

K�� WYVTV[PUN�HWWYVWYPH[L�PU[LYWLYZVUHS�YLSH[PVUZOPWZ�
^P[OPU�[OL�MHTPS`"

L�� WYV]PKPUN�WZ`JOVSVNPJHS��YLOHIPSP[H[PVU�HUK�
[OLYHWL\[PJ�WYVNYHTTLZ�MVY�JOPSKYLU"

M�� WYL]LU[PUN�[OL�ULNSLJ[��L_WSVP[H[PVU��HI\ZL�VY�
PUHKLX\H[L�Z\WLY]PZPVU�VM�JOPSKYLU�HUK�WYL]LU[PUN�
V[OLY�MHPS\YLZ�PU�[OL�MHTPS`�LU]PYVUTLU[�[V�TLL[�
JOPSKYLU»Z�ULLKZ"

����9LN\SH[PVU�������H��VM�[OL�.LULYHS�9LN\SH[PVUZ�YLNHYKPUN�*OPSKYLU��������W\ISPZOLK�\UKLY�.5�9����PU�Government Gazette ������VM���
(WYPS�������YLHK�^P[O�ZLJ[PVU� �����VM�[OL�*OPSKYLU»Z�(J[�

����9LN\SH[PVU������(b).

����9LN\SH[PVU������(c).

����9LN\SH[PVU������(d)�

� ��:LJ[PVU�������(b)�VM�[OL�*OPSKYLU»Z�(J[�

 ���:LL�ZLJ[PVUZ����¶�� �VM�[OL�*OPSKYLU»Z�(J[�YLHK�^P[O�YLN\SH[PVU����VM�HUK�7HY[�0=�VM�(UUL_\YL�(�[V�[OL�.LULYHS�9LN\SH[PVUZ�9LNHYKPUN�
*OPSKYLU�������

 ���:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[���:LL�HSZV�º(UHS`ZPUN�[OL�UH[\YL�HUK�L_[LU[�VM�JOPSK�OLHKLK�OV\ZLOVSKZ�PU�:V\[O�(MYPJH»��H]HPSHISL�
H[�O[[W!��^^^�JP�VYN�aH�PUKL_�WOW&VW[PVU$JVTFJVU[LU[
]PL^$HY[PJSL
PK$���!HUHS`ZPUN�[OL�UH[\YL�HUK�L_[LU[�VM�JOPSK�OLHKLK�
OV\ZLOVSKZ�PU�ZV\[O�HMYPJH
JH[PK$��
0[LTPK$����

 ���:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

 ���:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

 ���:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

N�� WYL]LU[PUN�[OL�YLJ\YYLUJL�VM�WYVISLTZ�PU�[OL�MHTPS`�
LU]PYVUTLU[�[OH[�TH`�OHYT�JOPSKYLU�VY�HK]LYZLS`�
HMMLJ[�[OLPY�KL]LSVWTLU["

O�� KP]LY[PUN�JOPSKYLU�H^H`�MYVT�[OL�JOPSK�HUK�`V\[O�
JHYL�Z`Z[LT�HUK�[OL�JYPTPUHS�Q\Z[PJL�Z`Z[LT"�HUK

P�� H]VPKPUN�[OL�YLTV]HS�VM�H�JOPSK�MYVT�[OL�MHTPS`�
LU]PYVUTLU[� � 

5.3.6. Support for Children in Child-headed 
Households

(�JOPSK�OLHKLK�OV\ZLOVSK�PZ�H�OV\ZLOVSK�PU�^OPJO���

H�� [OL�WHYLU[��N\HYKPHU�VY�JHYL�NP]LY����PZ�[LYTPUHSS`�PSS��
OHZ�KPLK�VY�OHZ�HIHUKVULK�[OL�JOPSKYLU���"

I�� UV�HK\S[�MHTPS`�TLTILY�H]HPSHISL�[V�JHYL�MVY�[OL�
JOPSKYLU���"�VY

J�� H�JOPSK�V]LY�[OL�HNL�VM����`LHYZ�OHZ�HZZ\TLK�[OL�
YVSL�VM�H�JHYL�NP]LY���� � 

7YV]PUJPHS� OLHKZ� VM� ZVJPHS� KL]LSVWTLU[�TH`� YLJVNUPZL�
H� OV\ZLOVSK� HZ� H� JOPSK�OLHKLK� OV\ZLOVSK� PU� [OLZL�
JPYJ\TZ[HUJLZ�VY�ºPM�P[�PZ�PU�[OL�ILZ[�PU[LYLZ[�VM�[OL�JOPSKYLU�
PU�[OL�OV\ZLOVSK»�[V�KV�ZV� ��>OLU�Z\JO�H�WYV]PUJPHS�OLHK�
PKLU[PÄLZ�H�JOPSK�OLHKLK�OV\ZLOVSK��[OL�OV\ZLOVSK�T\Z[�
IL� WSHJLK� \UKLY� [OL� NLULYHS� Z\WLY]PZPVU� VM� HU� HK\S[�
KLZPNUH[LK�I`�H�*OPSKYLU»Z�*V\Y[�VY�VM�HU�VYNHU�VM�Z[H[L�
VY� H� UVU�NV]LYUTLU[HS� VYNHUPZH[PVU�KL[LYTPULK�I`� [OL�
WYV]PUJPHS�OLHK�VM�ZVJPHS�KL]LSVWTLU[� ��;OL�Z\WLY]PZPUN�
HK\S[�T\Z[�WLYMVYT�[OL�K\[PLZ�PU�YLSH[PVU�[V�[OL�OV\ZLOVSK�
HZ�WYLZJYPILK�HUK�IL�H�Ä[�HUK�WYVWLY�WLYZVU�[V�Z\WLY]PZL�
H�JOPSK�OLHKLK�OV\ZLOVSK� � 

5.3.7. Drop-in Centres
0U� [LYTZ� VM� [OL� *OPSKYLU»Z� (J[�� H� KYVW�PU� JLU[YL� PZ� H�
MHJPSP[`� [OH[� WYV]PKLZ� ºIHZPJ� ZLY]PJLZ� HPTLK� H[� TLL[PUN�
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[OL�LTV[PVUHS��WO`ZPJHS�HUK�ZVJPHS�KL]LSVWTLU[�ULLKZ�VM�
]\SULYHISL�JOPSKYLU»� ��+YVW�PU�JLU[YLZ�WYV]PKL�]\SULYHISL�
JOPSKYLU��Z\JO�HZ�JOPSKYLU�HɈLJ[LK�I`�/0=��HJJLZZ�[V�IHZPJ�
ZLY]PJLZ� HUK� Z\WWVY[� K\YPUN� [OL� KH �̀� � ;OLZL� ZLY]PJLZ�
PUJS\KL� MLLKPUN� ZJOLTLZ�� N\PKHUJL� HUK� JV\UZLSSPUN��
ZVJPHS� ZRPSSZ� HUK� SPML� ZRPSSZ�� YLJYLH[PVU�� JVTT\UP[`�
ZLY]PJLZ��WYPTHY`�OLHS[OJHYL��ZJOVVS�H[[LUKHUJL�Z\WWVY[��
HZZPZ[HUJL�^P[O�WLYZVUHS�O`NPLUL�HUK� SH\UKY`�ZLY]PJLZ���
;YHKP[PVUHSS �̀�KYVW�PU�JLU[YLZ�MVY�JOPSKYLU�VɈLY�TVYL�[OHU�
Q\Z[� IHZPJ� ZLY]PJLZ� HUK� JHU� PUJS\KL� V\[YLHJO� ZLY]PJLZ�
HUK�MHTPS`�WYLZLY]H[PVU�HUK�YL\UPÄJH[PVU�WYVNYHTTLZ�

6. Rights to Basic Education 
for Children Living with HIV

:LJ[PVU� � ���� �H�� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[�
L]LY`VUL� OHZ� [OL� YPNO[� [V� H� ºIHZPJ� LK\JH[PVU»��
-\Y[OLYTVYL�� [OL�*9*� YLX\PYLZ�Z[H[L�WHY[PLZ� [V�WYV]PKL�
MYLL� ºWYPTHY`�LK\JH[PVU»� ��:PTPSHYS �̀� [OL�(MYPJHU�*OHY[LY�
YLX\PYLZ�Z[H[L�WHY[PLZ�[V�WYV]PKL�MYLL�ºIHZPJ�LK\JH[PVU»� � 
;OL�YPNO[�[V�IHZPJ�LK\JH[PVU�JVU[HPULK�PU�[OL�*VUZ[P[\[PVU�
PZ�PTTLKPH[LS`�YLHSPZHISL�

;OL� :V\[O� (MYPJHU� :JOVVS� (J[ �� WYV]PKLZ� [OH[� ZJOVVSZ�
T\Z[�HKTP[�HSS�SLHYULYZ�HUK�T\Z[�UV[�KPZJYPTPUH[L�HNHPUZ[�
HU`� SLHYULY�� ;O\Z�� H� JOPSK� TH`� UV[� IL� L_JS\KLK� MYVT�
ZJOVVS�ILJH\ZL�VM�OPZ�OLY�/0=�Z[H[\Z��;OPZ�SH^�HWWSPLZ�[V�
IV[O�W\ISPJ�HUK�NV]LYUTLU[�ZJOVVSZ�

;OL� 5H[PVUHS� 7VSPJ`� VU� /0=�(0+:� MVY� 3LHYULYZ� HUK�
,K\JH[VYZ�PU�7\ISPJ�:JOVVSZ��HUK�:[\KLU[Z�HUK�,K\JH[VYZ�
PU�M\Y[OLY�,K\JH[PVU�HUK�;YHPUPUN�0UZ[P[\[PVUZ��     �ZL[Z�
V\[�ZVTL� PTWVY[HU[�WVSPJ`� PZZ\LZ�VU�JOPSKYLU�^P[O�/0=�
(0+:�PU�ZJOVVSZ���;OL�PTWVY[HU[�WYPUJPWSLZ�PU�[OL�5H[PVUHS�
7VSPJ`�VU�/0=�(0+:�PUJS\KL�[OL�MVSSV^PUN!

H�� 3LHYULYZ�HUK�Z[\KLU[Z�^P[O�/0=�VY�(0+:�ZOV\SK�SP]L�
HZ�M\SS�H�SPML�HZ�WVZZPISL�HUK�ZOV\SK�UV[�IL�KLUPLK�
HU�VWWVY[\UP[`�[V�YLJLP]L�LK\JH[PVU�[OH[�MP[Z�[OLPY�
HIPSP[ �̀

 ���:LJ[PVU��������VM�[OL�*OPSKYLU»Z�(J[�

 ���(Y[PJSL����VM�[OL�*9*�

 ���(Y[PJSL�������H��VM�[OL�(MYPJHU�*OHY[LY�

 ��� ���VM��  ��

  �� +LWHY[TLU[�VM�,K\JH[PVU!�5H[PVUHS�,K\JH[PVU�7VSPJ`�(J[����VM��  ���5V[PJL�5V�� ���VM��   "�5H[PVUHS�7VSPJ`�VU�/0=�(0+:��MVY�
3LHYULYZ�HUK�,K\JH[VYZ�PU�7\ISPJ�:JOVVSZ��HUK�:[\KLU[Z�HUK�,K\JH[VYZ�PU�-\Y[OLY�,K\JH[PVU�HUK�;YHPUPUN�0UZ[P[\[PVUZ

����� �)HURVSL�HUK�4HSHYJOL�¸9LTV]PUN�)HYYPLYZ�[V�(KVSLZJLU[Z»�(JJLZZ�[V�*VU[YHJLW[P]L�0UMVYTH[PVU�HUK�:LY]PJLZ¹��������������Studies 
in Family Planning��� �

����� 4HJSLVK�¸+HUNLY�HUK�+PZLHZL�PU�:L_�,K\JH[PVU!�;OL�:H[\YH[PVU�VM�º(KVSLZJLUJL»�^P[O�*VSVUPHSPZ[�(ZZ\TW[PVUZ¹����� �����Journal of 
Health Management�����

I�� 5V�SLHYULY�VY�LK\JH[VY�JHU�IL�MVYJLK�[V�KPZJSVZL�
OPZ�OLY�/0=�Z[H[\Z�

J�� 0M�HU`VUL�RUV^Z�HIV\[�[OL�/0=�Z[H[\Z�VM�H�SLHYULY�
VY�LK\JH[VY��[OPZ�PUMVYTH[PVU�T\Z[�IL�RLW[�
JVUMPKLU[PHS�

K�� 5V�SLHYULY�VY�LK\JH[VY�TH`�IL�HZRLK�[V�OH]L�HU�
/0=�[LZ[�

L�� 3LHYULYZ�HUK�LK\JH[VYZ�ZOV\SK�UV[�IL�
KPZJYPTPUH[LK�HNHPUZ[�ILJH\ZL�VM�[OLPY�/0=�Z[H[\Z�

M�� 0M�H�SLHYULY�ILJVTLZ�PUJHWHJP[H[LK�[OYV\NO�PSSULZZ��
[OL�ZJOVVS�T\Z[�[HRL�Z[LWZ�[V�HYYHUNL�OVTL�Z[\K`�
MVY�[OL�SLHYULY�

0U�ZLLRPUN�[V�WYV]PKL�H�ZHML�LU]PYVUTLU[�MVY�HSS�SLHYULYZ��
[OL�5H[PVUHS�7VSPJ`�VU�/0=�(0+:�Z[H[LZ�[OH[!

H�� (SS�VWLU�^V\UKZ��ZVYLZ�HUK�IYLHRZ�PU�[OL�ZRPU�
ZOV\SK�IL�JVTWSL[LS`�JV]LYLK�

I�� (SS�SLHYULYZ�ZOV\SK�IL�[H\NO[�UV[�[V�[V\JO�HU`�
^V\UKZ��ISVVK�VY�ZVYLZ�

J�� 5V�SLHYULY�ZOV\SK�WSH`�JVU[HJ[�NHTLZ�VY�ZWVY[Z�^P[O�
HU�VWLU�^V\UK��ZVYL�VY�IYLHR�PU�ZRPU�

K�� 0M�[OLYL�PZ�HU`�ISLLKPUN�K\YPUN�ZWVY[��[OL�SLHYULY�
T\Z[�IL�YLTV]LK�MYVT�[OL�ZWVY[�

7. Children’s Right to 
Sexual and Reproductive 
Education and Information

:L_\HS� LK\JH[PVU� PUJS\KLZ� [LHJOPUN� HIV\[� ZHMLY� ZL_\HS�
WYHJ[PJLZ�[V�WYL]LU[�[OL�ZWYLHK�VM�/0=��;OL�PUHKLX\HJ`�
VM�HUK�SHJR�VM�PUMVYTH[PVU�OHZ�ILLU�MV\UK�[V�SHYNLS`�IL�
IHZLK� VU�ILSPLMZ� [OH[� [V� KV� ZV�^PSS� LUJV\YHNL� JOPSKYLU�
[V� LUNHNL� PU� ZL_\HS� HJ[P]P[`� WYLTH[\YLS �̀���� 9LZLHYJO��
OV^L]LY��ZOV^Z�[OPZ�[V�IL�\U[Y\L�HUK�[OH[�PU�MHJ[�º^OLU�
ZL_�WVZP[P]L�TLZZHNLZ�HYL�NP]LU��JOPSKYLU�[LUK�[V�LUNHNL�
PU�ML^LY�OPNO�YPZR�ILOH]PVY»���� 
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*OPSKYLU�JHU�VUS`�IL�[H\NO[�HIV\[�ZHMLY�ZL_�PM�[OL`�OH]L�
HU�\UKLYZ[HUKPUN�VM�[OL�MVSSV^PUN!

H�� ^OH[�ZL_�PZ"
I�� [OLPY�WO`ZPJHS�HUH[VT`��^OH[�[OLPY�IVK`�WHY[Z�HYL�

HUK�OV^�[V�\ZL�[OLT�"
J�� OV^�[OL`�JHU�YLZWVUK�[V�MLLSPUNZ�MVY�HUV[OLY�

WLYZVU"�HUK
K�� [OH[�[OL`�OH]L�[OL�YPNO[�[V�JVU[YVS�VM�[OLPY�V^U�

IVKPLZ�

(Z� Z[H[LK�� :V\[O� (MYPJH� ZPNULK� [OL� <UP[LK� 5H[PVUZ�
*VU]LU[PVU� VU� [OL� 9PNO[Z� VM� [OL� *OPSK� �*9*�� PU� �  ���
;OPZ�TLHUZ� [OH[�:V\[O�(MYPJH� HNYLLK� [V� PTWSLTLU[� [OL�
(Y[PJSLZ� PU� [OL�*9*�� �(Y[PJSL����VM� [OL�*9*����WYV]PKLZ�
[OH[�H�JOPSK�ZOV\SK�OH]L�HJJLZZ�[V� PUMVYTH[PVU�[OH[�^PSS�
OLSW�[OL�JOPSK�[V�KL]LSVW�OPZ�OLY�WO`ZPJHS�HUK�LTV[PVUHS�
^LSS�ILPUN�� :L_\HS� LK\JH[PVU� HUK� PUMVYTH[PVU� VU� /0=�
(0+:�̂ PSS�JLY[HPUS`�OLSW�H�JOPSK�[V�KL]LSVW�OPZ�OLY�WO`ZPJHS�
HUK�LTV[PVUHS�^LSS�ILPUN��:V\[O�(MYPJH�OHZ�[O\Z�HNYLLK�
[V�LUZ\YL�[OH[�JOPSKYLU�OH]L�[V�[OPZ�[`WL�VM�LK\JH[PVU��;OL�
5H[PVUHS� 7VSPJ`� VU�/0=�(0+:� HSZV� LUJV\YHNLZ� [LHJOPUN�
JOPSKYLU�HIV\[�[OL�WYL]LU[PVU�VM�/0=�(0+:�[OYV\NO�ZL_��
;OPZ� PZ� K\L� [V� [OL� U\TILY� VM� `V\UN� WLVWSL� ^OV� HYL�
ZL_\HSS`� HJ[P]L�� [O\Z� ZL_\HS� LK\JH[PVU� ^PSS� YLZ\S[� PU� H�
SV^LY�YH[L�VM�/0=�[YHUZTPZZPVU�

:LJ[PVU� ��� VM� [OL� *OPSKYLU»Z� (J[� N\HYHU[LLZ� [OL� YPNO[�
VM� L]LY`� JOPSK� [V� HJJLZZ� PUMVYTH[PVU� YLNHYKPUN� [OLPY�
:9/�HUK�WYL]LU[PVU� VM� PSS�OLHS[O� YLSH[LK� [OLYL[V���� The 
PUMVYTH[PVU�THKL�H]HPSHISL�[V�JOPSKYLU�PZ�M\Y[OLY�YLX\PYLK�
[V�IL�YLSL]HU[��HJJLZZPISL�HUK�PU�H�JOPSK�MYPLUKS`�MVYTH[����

����� *OPSKYLU»Z�*OHY[LY�VM�:V\[O�(MYPJH���  �

���� :LJ[PVU����VM�[OL�*OPSKYLU»Z�(J[�PZ�OLHKLK�º0UMVYTH[PVU�VU�OLHS[O�JHYL»�HUK�WYV]PKLZ�HZ�MVSSV^Z!
º���� ,]LY`�JOPSK�OHZ�[OL�YPNO[�[V·

�H�� OH]L�HJJLZZ�[V�PUMVYTH[PVU�VU�OLHS[O�WYVTV[PVU�HUK�[OL�WYL]LU[PVU�HUK�[YLH[TLU[�VM�PSS�OLHS[O�HUK�KPZLHZL��ZL_\HSP[`�HUK�
YLWYVK\J[PVU"

�I�� OH]L�HJJLZZ�[V�PUMVYTH[PVU�YLNHYKPUN�OPZ�VY�OLY�OLHS[O�Z[H[\Z"
�J�� OH]L�HJJLZZ�[V�PUMVYTH[PVU�YLNHYKPUN�[OL�JH\ZLZ�HUK�[YLH[TLU[�VM�OPZ�VY�OLY�OLHS[O�Z[H[\Z"�HUK
�K�� JVUMPKLU[PHSP[`�YLNHYKPUN�OPZ�VY�OLY�OLHS[O�Z[H[\Z�HUK�[OL�OLHS[O�Z[H[\Z�VM�H�WHYLU[��JHYL�NP]LY�VY�MHTPS`�TLTILY��L_JLW[�

^OLU�THPU[HPUPUN�Z\JO�JVUMPKLU[PHSP[`�PZ�UV[�PU�[OL�ILZ[�PU[LYLZ[Z�VM�[OL�JOPSK�
���� 0UMVYTH[PVU�WYV]PKLK�[V�JOPSKYLU�PU�[LYTZ�VM�[OPZ�Z\IZLJ[PVU�T\Z[�IL�YLSL]HU[�HUK�T\Z[�IL�PU�H�MVYTH[�HJJLZZPISL�[V�JOPSKYLU��

NP]PUN�K\L�JVUZPKLYH[PVU�[V�[OL�ULLKZ�VM�KPZHISLK�JOPSKYLU�»

����� :LJ[PVU�������K��HUK�������VM�[OL�*OPSKYLU»Z�(J[�

����� ���������:(�� ���**��

���� Mpofu v Minister for Justice and Constitutional Development and Others�B����D�A(**����H[�WHYH����

����������������:(������;��H[����.�

������H v Fetal Assessment Centre�H[�WHYH����

8. Legal Remedies Under the 
Children’s Act

:LJ[PVU� ��� VM� [OL� *OPSKYLU»Z� (J[� LZ[HISPZOLZ� [OL�
*OPSKYLU�*V\Y[��;OL�*OPSKYLU»Z�JV\Y[�PZ�ZWLJPHSPZLK�JV\Y[�
^OPJO�KLHSZ�^P[O� PZZ\LZ�HɈLJ[PUN�JOPSKYLU�� 0U�H v Fetal 
Assessment Centre�����[OL�*VUZ[P[\[PVUHS�*V\Y[�OLSK�[OL�
MVSSV^PUN!

º0U� :V\[O� (MYPJH�� PU� HKKP[PVU� [V� ZLJ[PVU� ������ VM� [OL�
*VUZ[P[\[PVU�� [OL� JVTTVU� SH^� WYPUJPWSL� [OH[� [OL� /PNO�
*V\Y[� PZ� [OL� \WWLY� N\HYKPHU� VM� JOPSKYLU� VISPNLZ� JV\Y[Z�
[V� HJ[� PU� [OL� ILZ[� PU[LYLZ[� VM� [OL� JOPSK� PU� HSS� TH[[LYZ�
PU]VS]PUN�[OL�JOPSK���(Z�\WWLY�N\HYKPHU�[V�HSS�KLWLUKLU[�
HUK�TPUVY�JOPSKYLU��JV\Y[Z�OH]L�H�K\[`�HUK�H\[OVYP[`�[V�
LZ[HISPZO�^OH[�PZ�PU�[OL�ILZ[�PU[LYLZ[�VM�JOPSKYLU���5V[HIS`�
PU�Mpofu,���� [OPZ�*V\Y[�LUKVYZLK�[OL�HWWYVHJO� PU�Kotze 
v Kotze!���

º;OL�/PNO�*V\Y[�ZP[Z�HZ�\WWLY�N\HYKPHU�PU�TH[[LYZ�
PU]VS]PUN� [OL� ILZ[� PU[LYLZ[Z� VM� [OL� JOPSK� �IL� P[�
PU� J\Z[VK`� TH[[LYZ� VY� V[OLY^PZL��� HUK� P[� OHZ�
L_[YLTLS`�^PKL�WV^LYZ�PU�LZ[HISPZOPUN�^OH[�Z\JO�
ILZ[�PU[LYLZ[�HYL�»��� 

;OL�*OPSKYLU»Z�JV\Y[�[O\Z�[HRLZ�JHYL�VM�JOPSKYLU�PU�ULLK�
VM�JHYL�HUK�WYV[LJ[PVU�^OPJO�PUJS\KLZ�THRPUN�KLJPZPVUZ�
HIV\[�JOPSKYLU�̂ OV�HYL�HIHUKVULK��ULNSLJ[LK�VY�HI\ZLK�

(U`�WLYZVU�JHU�HWWYVHJO�[OL�JSLYR�VM�[OL�*OPSKYLU»Z�JV\Y[�
^OLU�OL�VY�ZOL�ILSPL]LZ�[OH[�H�JOPSK�PZ�PU�ULLK�VM�JHYL�HUK�
WYV[LJ[PVU��;OL�*V\Y[�JHU�WSHJL�H�JOPSK� PU�ZHML�JHYL�VY�
YLMLY�[OL�JOPSK�VY�[OL�WHYLU[�[V�ZLY]PJLZ�[OH[�[OL`�YLX\PYL�
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1. Introduction
;OL� PUJPKLUJL� VM� /\THU� 0TT\UVKLÄJPLUJ`� =PY\Z� �/0=��
HUK�;\ILYJ\SVZPZ��;)�� PU�:V\[O�(MYPJHU�WYPZVUZ�PZ� SPURLK�
[V� Z`Z[LTPJ� MHPSPUNZ��^OPJO� HYL� M\LSSLK� I`� V]LYJYV^KLK�
HUK� PUO\THUL� JVUKP[PVUZ� HUK� [OL� L_JLZZP]L� \ZL� VM�
PUJHYJLYH[PVU�1� ;OL� YH[L� VM� /0=� HUK� ;)� [YHUZTPZZPVU�
PZ� PUJYLHZLK� I`� PUJHYJLYH[PVU� HUK� PZ� JVYYLSH[LK� ^P[O�
\UWYV[LJ[LK�ZL_�HUK� [OL� PUQLJ[PUN�KY\NZ� PU�JVYYLJ[PVUHS�
MHJPSP[PLZ��I\[�TH`�HSZV�PUJS\KL�ISVVK�L_WVZ\YL�HZ�H�YLZ\S[�
VM� ]PVSLUJL� HUK� V[OLY� MHJ[VYZ�� 0[� PZ� [OLYLMVYL�� JYP[PJHS� [V�
LZ[HISPZO�HUK�THPU[HPU�OPNO�X\HSP[`�/0=�HUK�;)�JVU[YVS�
WYVNYHTTLZ�MVY�PUTH[LZ�^P[OPU�[OL�JVYYLJ[PVUHS�Z`Z[LT��
:V\[O� (MYPJH»Z� JVUZ[P[\[PVUHS� HUK� SLNHS� MYHTL^VYR�
WYV[LJ[PUN� O\THU� YPNO[Z� PU� WYPZVUZ� PZ� WYVNYLZZP]L�� 0U�
HKKP[PVU���[OLYL�PZ�H�ULLK�[V�PTWSLTLU[�WVSPJPLZ�HUK�SH^Z�
[OH[�LUZ\YL� [OH[� PUTH[LZ�JHU� SP]L� PU�H�ZHML�HUK�OLHS[O`�
LU]PYVUTLU[�^OLYL�[OL`�HYL�UV[�H[�YPZR�VM�[YHUZTPZZPVU�VM�
/0=��;)�VY�ZL_\HSS`�[YHUZTP[[LK�PUMLJ[PVUZ��:;0»Z��� 

2. The Right to Healthcare 
in Correctional Service 
Centres

2.1. Introduction
)LMVYL� �  ��� [OL� SH^� HWWSPJHISL� [V� /0=� HUK� ;)� ^HZ�
KLYP]LK� MYVT� JVTTVU� SH �̂� ^OPJO� YLJVNUPZLK� PUTH[LZ�
LU[P[SLTLU[� [V� TLKPJPUL� ^OLYL� [OL� JPYJ\TZ[HUJLZ� VM�
[OLPY� PUJHYJLYH[PVU� \UULJLZZHYPS`� ]PVSH[LK� [OLPY� UH[\YHS�
YPNO[Z���<UKLY�[OL�KLTVJYH[PJ�KPZWLUZH[PVU�HUK�[OL�UL^�
*VUZ[P[\[PVU�� PUJHYJLYH[LK� WLVWSLZ»� JVUZ[P[\[PVUHS� HUK�
SLNHS� YPNO[Z� HYL� Z\WWVY[LK� I`� [OL� MVSSV^PUN� ºZ[H[\[LZ��
WVSPJPLZ�� HUK� YLN\SH[PVUZ� [OH[� WYV]PKL� TPUPT\T� UVYTZ�
HUK�Z[HUKHYKZ�MVY�JVUKP[PVUZ�PU�WYPZVUZ�HUK�[OL�[YLH[TLU[�
VM�WLVWSL�PU�WYPZVU»!�  

%� ;OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH��
�  ��^OPJO�LUZOYPULZ�*VUZ[P[\[PVUHS�YPNO[Z�VM�
PUTH[LZ�

��� 2LLOU�HUK�5L]PU�¸/LHS[O��/\THU�YPNO[Z�HUK�[OL�[YHUZMVYTH[PVU�VM�W\UPZOTLU[!�:V\[O�(MYPJHU�3P[PNH[PVU�[V�HKKYLZZ�/0=�HUK�
;\ILYJ\SVZPZ�PU�7YPZVUZ¹��������Health and Human Rights Journal�H[���

��� 4H[ZVZV��4��+LWHY[TLU[�VM�/LHS[O!�º.\PKLSPULZ�MVY�[OL�4HUHNLTLU[�VM�[\ILYJ\SVZPZ��O\THU�PTT\UVKLMPJPLUJ`�]PY\Z�HUK�ZL_\HSS`�
[YHUZTP[[LK�PUMLJ[PVUZ�PU�JVYYLJ[PVUHS�JLU[YLZ»������H[�=000�

��� 4V[HSH�¸+V�PUTH[LZ�PU�:V\[O�(MYPJH�OH]L�H�JVUZ[P[\[PVUHS�YPNO[�[V�H�OVSPZ[PJ�HWWYVHJO�[V�HU[PYL[YV]PYHS�[YLH[TLU[&¹�South African Journal 
of Bioethics and Law�H]HPSHISL�H[�O[[W!��^^^�ZHQIS�VYN�aH�PUKL_�WOW�ZHQIS�HY[PJSL�]PL^�� �������SHZ[�HJJLZZLK�VU���(WYPS������

��� 0IPK�H[��

��� ����VM��  ��

��� :V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU�VU�/0=��;)�HUK�:;0Z�����������H[���

%� ;OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[��HUK�P[Z�YLN\SH[PVUZ��
^OVZL�VIQLJ[P]L�P[�PZ�[V�NP]L�LMMLJ[�[V�[OL�YPNO[Z�
JVU[HPULK�PU�[OL�*VUZ[P[\[PVU�^P[O�YLNHYK�[V�PUTH[LZ�

%� ;OL�>OP[L�7HWLY�VU�*VYYLJ[PVUZ�VU�9LTHUK�
+L[LU[PVU�4HUHNLTLU[�PU�:V\[O�(MYPJH��������^OPJO�
WYV]PKLZ�MVY�YLOHIPSP[H[PVU�HZ�H�JVYL�M\UJ[PVU�VM�[OL�
WYPZVU�Z`Z[LT��

%� :V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU�VU�/0=��;)�
HUK�:;0Z������������^OPJO�PKLU[PMPLZ�PUTH[LZ�HZ�
[OL�NYV\W�TVZ[�]\SULYHISL�[V�/0=�HUK�H�OPNO�YPZR�
NYV\W�MVY�;)��JOHYHJ[LYPZLK�I`�H������WYL]HSLUJL�
YH[L�HTVUNZ[�PUTH[LZ���;OL�5H[PVUHS�:[YH[LNPJ�7SHU�
LTWOHZPZLZ�[OL�ULLK�[V�HKVW[�HU�HWWYVHJO�[OH[�
ºTV]LZ�[OL�JV\U[Y`�[V^HYKZ�[OL�LWPKLTPJ»Z�JVU[YVS»�� 

%� +LWHY[TLU[�VM�/LHS[O�.\PKLSPULZ�MVY�[OL�
4HUHNLTLU[�VM�;)��/0=�HUK�:;0Z�PU�*VYYLJ[PVUHS�
-HJPSP[PLZ�^OPJO�WYV]PKL�Z[HUKHYKZ�^OPJO�:V\[O�
(MYPJHU�JVYYLJ[PVUHS�H\[OVYP[PLZ�T\Z[�Z[YP]L�[V�
HJOPL]L�PU�[OLPY�LMMVY[�[V�WYL]LU[�/0=�HUK�;)�
[YHUZTPZZPVU�PU�JVYYLJ[PVUHS�JLU[YLZ�HUK�[V�WYV]PKL�
JHYL�[V�[OVZL�TVZ[�HMMLJ[LK�I`�[OLZL�KPZLHZLZ�

%� ;OL�5H[PVUHS�7VSPJ`�[V�(KKYLZZ�:L_\HS�(I\ZL�VM�
0UTH[LZ�PU�*VYYLJ[PVUHS�-HJPSP[PLZ�^OPJO�PU[YVK\JLZ�
HUK�HKKYLZZLZ�[OL�WYVISLT�VM�ZL_\HS�]PVSLUJL�PU�
KL[LU[PVU�^P[O�[OL�HPT�VM�[V�HKKYLZZPUN�ZL_\HS�
HI\ZL�VM�PUTH[LZ�PU�JVYYLJ[PVUHS�MHJPSP[PLZ��0[�V\[SPULZ�
OV^�[V�WYL]LU[��KL[LJ[��YLZWVUK�[V�HUK�TVUP[VY�
ZL_\HS�]PVSLUJL�HNHPUZ[�PUTH[LZ�

;OLZL�KVJ\TLU[Z�OH]L�ILLU�\ZLK�JVSSLJ[P]LS`�[V�N\PKL�
/0=�HUK�;)�KL[LJ[PVU��JVU[YVS��[YLH[TLU[��HUK�WYL]LU[PVU�
PU�:V\[O�(MYPJHU�WYPZVUZ�

2.2. Constitutional and Legislative 
Framework 

:LJ[PVU� ������ HUK� ���� VM� [OL� *VUZ[P[\[PVU� N\HYHU[LLZ�
L]LY`VUL»Z� YPNO[� [V� OLHS[OJHYL�� MVVK�� ^H[LY� HUK� ZVJPHS�
ZLJ\YP[ �̀� 0[� HSZV� YLX\PYLZ� [OL� Z[H[L� [V� [HRL� YLHZVUHISL�
SLNPZSH[P]L� TLHZ\YLZ�� ^P[OPU� P[Z� H]HPSHISL� YLZV\YJLZ�� [V�
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HJOPL]L�[OL�WYVNYLZZP]L�YLHSPZH[PVU�VM�[OLZL�YPNO[Z�� 

:LJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� ºHYYLZ[LK��
KL[HPULK�HUK�HJJ\ZLK�WLYZVUZ»�HYL�LU[P[SLK�º[V�JVUKP[PVUZ�
VM� KL[LU[PVU� [OH[� HYL� JVUZPZ[LU[� ^P[O� O\THU� KPNUP[ �̀�
PUJS\KPUN�L_LYJPZL�HUK� [OL�WYV]PZPVU�� H[� Z[H[L� L_WLUZL��
VM�HKLX\H[L�HJJVTTVKH[PVU��U\[YP[PVU��YLHKPUN�TH[LYPHS�
HUK�TLKPJHS�[YLH[TLU[»�� 

:LJ[PVU� ������ [V� ������ VM� [OL� *VYYLJ[PVUHS� :LY]PJLZ�
(J[ � NP]LZ� LɈLJ[� [V� :LJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� I`�
WYV]PKPUN�[OH[!

º���� ;OL� +LWHY[TLU[� T\Z[� WYV]PKL�� ^P[OPU� P[Z� H]HPSHISL�
YLZV\YJLZ��HKLX\H[L�OLHS[OJHYL�ZLY]PJLZ��IHZLK�VU� [OL�
WYPUJPWSLZ�VM�WYPTHY`�OLHS[OJHYL�� PU�VYKLY�[V�HSSV^�L]LY`�
PUTH[L�[V�SLHK�H�OLHS[O`�SPML�

���� �H�� ,]LY`� PUTH[L� OHZ� [OL� YPNO[� [V� HKLX\H[L�TLKPJHS�
[YLH[TLU[�I\[�UV�PUTH[L�PZ�LU[P[SLK�[V�JVZTL[PJ�TLKPJHS�
[YLH[TLU[�H[�:[H[L�L_WLUZL�

�I�� 4LKPJHS� [YLH[TLU[� T\Z[� IL� WYV]PKLK� I`� H� TLKPJHS�
VɉJLY�� TLKPJHS� WYHJ[P[PVULY� VY� I`� H� ZWLJPHSPZ[� VY�
OLHS[OJHYL� PUZ[P[\[PVU� VY� WLYZVU� VY� PUZ[P[\[PVU� PKLU[PÄLK�
I`� Z\JO� TLKPJHS� VɉJLY�� L_JLW[� ^OLYL� [OL� TLKPJHS�
[YLH[TLU[�PZ�WYV]PKLK�I`�H�TLKPJHS�WYHJ[P[PVULY�PU�[LYTZ�
VM�Z\IZLJ[PVU�

���� ,]LY`� PUTH[L� TH`� IL� ]PZP[LK� HUK� L_HTPULK� I`� H�
TLKPJHS�WYHJ[P[PVULY�VM�OPZ�VY�OLY�JOVPJL�HUK��Z\IQLJ[�[V�
[OL�WLYTPZZPVU�VM�[OL�/LHK�VM�7YPZVU��TH`�IL�[YLH[LK�I`�
Z\JO�WYHJ[P[PVULY��PU�^OPJO�L]LU[�[OL�PUTH[L�PZ�WLYZVUHSS`�
SPHISL� MVY� [OL� JVZ[Z� VM� HU`� Z\JO� JVUZ\S[H[PVU� PUJS\KPUN�
L_HTPUH[PVU��ZLY]PJL�VY�[YLH[TLU[�

���� �H�� ,]LY`� PUTH[L� ZOV\SK� IL� LUJV\YHNLK� [V� \UKLYNV�
TLKPJHS� [YLH[TLU[� ULJLZZHY`� MVY� [OL� THPU[LUHUJL� VY�
YLJV]LY`�VM�OPZ�VY�OLY�OLHS[O�

��� :LJ[PVU�������VM�[OL�*VUZ[P[\[PVU���:LJ[PVU����PZ�OLHKLK�ºOLHS[O�JHYL��MVVK��^H[LY�HUK�ZVJPHS�ZLJ\YP[`»��:LJ[PVU�������WYV]PKLZ�HZ�MVSSV^Z!
���� ,]LY`VUL�OHZ�[OL�YPNO[�[V�OH]L�HJJLZZ�[V�¶

�H�� OLHS[O�JHYL�ZLY]PJLZ��PUJS\KPUN�YLWYVK\J[P]L�OLHS[O�JHYL"

��� :LJ[PVU�������L��VM�[OL�*VUZ[P[\[PVU�

 �� ����VM��  ��

����;OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[�����VM��  ���
���� ;OL�+LWHY[TLU[�T\Z[�WYV]PKL��^P[OPU�P[Z�H]HPSHISL�YLZV\YJLZ��HKLX\H[L�OLHS[O�JHYL�ZLY]PJLZ��IHZLK�VU�[OL�WYPUJPWSLZ�VM�WYPTHY`�

OLHS[O�JHYL��PU�VYKLY�[V�HSSV^�L]LY`�PUTH[L�[V�SLHK�H�OLHS[O`�SPML�
(2)(a)� ,]LY`�0UTH[L�OHZ�[OL�YPNO[�[V�HKLX\H[L�TLKPJHS�[YLH[TLU[�I\[�UV�PUTH[L�PZ�LU[P[SLK�[V�JVZTL[PJ�TLKPJHS�[YLH[TLU[�H[�:[H[L�

L_WLUZL��

���� +LWHY[TLU[�VM�*VYYLJ[PVUHS�:LY]PJLZ!�¸:[YH[LNPJ�7SHU�MVY��������������� �����¹�H[����

���� 0IPK�

�I�� 5V� PUTH[L� TH`� IL� JVTWLSSLK� [V� \UKLYNV� TLKPJHS�
L_HTPUH[PVU��PU[LY]LU[PVU�VY�[YLH[TLU[�º^P[OV\[�PUMVYTLK»�
JVUZLU[� \USLZZ� MHPS\YL� [V� Z\ITP[� [V� Z\JO� TLKPJHS�
L_HTPUH[PVU��PU[LY]LU[PVU�VY�[YLH[TLU[�^PSS�WVZL�H�[OYLH[�
[V�[OL�OLHS[O�VM�V[OLY�WLYZVUZ�

�J�� ,_JLW[� HZ� WYV]PKLK� PU� WHYHNYHWO� �K��� UV� Z\YNLY`�
TH`IL� WLYMVYTLK� VU� HU� PUTH[L� ^P[OV\[� OPZ� VY� OLY�
PUMVYTLK� JVUZLU[�� VY�� PU� [OL� JHZL� VM� H�TPUVY�� ^P[O� [OL�
^YP[[LU�JVUZLU[�VM�OPZ�VY�OLY�SLNHS�N\HYKPHU�

�K��*VUZLU[�[V�Z\YNLY`�PZ�UV[�YLX\PYLK�PM��PU�[OL�VWPUPVU�VM�
[OL�TLKPJHS�WYHJ[P[PVULY�^OV� PZ� [YLH[PUN� [OL� PUTH[L�� [OL�
PU[LY]LU[PVU�PZ�PU�[OL�PU[LYLZ[Z�VM�[OL�PUTH[L»Z�OLHS[O�HUK�
[OL�PUTH[L�PZ�\UHISL�[V�NP]L�Z\JO�JVUZLU[��VY��PU�[OL�JHZL�
VM�H�TPUVY�� PM� P[� PZ�UV[�WVZZPISL�VY�WYHJ[PJHS�[V�KLSH`�P[� PU�
VYKLY�[V�VI[HPU�[OL�JVUZLU[�VM�OPZ�VY�OLY�SLNHS�N\HYKPHU�»

;OL�+LWHY[TLU[�VM�*VYYLJ[PVUHS�:LY]PJLZ��+*:��OHZ�[OL�
THUKH[L�[V�MHJPSP[H[L�PUTH[LZ»�HJJLZZ�[V�OLHS[OJHYL�̂ P[OPU�
P[Z�H]HPSHISL�YLZV\YJLZ�HUK�[OL�Z[HUKHYK�VM�[OL�[YLH[TLU[�
T\Z[�IL�PU�SPUL�̂ P[O�[OL�WYPUJPWSLZ�VM�WYPTHY`�OLHS[OJHYL�PU�
VYKLY�[V�LUZ\YL�[OH[�PUTH[LZ�NL[�HKLX\H[L�OLHS[OJHYL��� 

;V� NP]L� LɈLJ[� [V� [OPZ� THUKH[L�� [OL� +*:� PZ� N\PKLK� I`�
H� :[YH[LNPJ� 7SHU�� � ;OL�+*:�:[YH[LNPJ� 7SHU� �����������
��� ������ YLJVTTLUKZ� ULLKZ� ¶� IHZLK� OLHS[OJHYL�
WYVNYHTTLZ� HUK� ZLY]PJLZ� HPTLK� H[� THPU[HPUPUN� [OL�
^LSSILPUN�VM� PUTH[LZ� PU� [OL�+LWHY[TLU[�VM�*VYYLJ[PVUHS�
:LY]PJLZ»�J\Z[VK �̀11�;OL�Z[YH[LNPJ�VIQLJ[P]LZ�VM�[OL�+*:�
:[YH[LNPJ�7SHU�HYL�[V!
%� WYV]PKL�PUTH[LZ�^P[O�/0=�HUK�;)�ZLY]PJLZ�[V�

PTWYV]L�SPML�L_WLJ[HUJ`"
%� WYV]PKL�PUTH[LZ�^P[O�HWWYVWYPH[L�U\[YP[PVUHS�

ZLY]PJLZ"�HUK
%� WYV]PKL�PUTH[LZ�^P[O�HWWYVWYPH[L�O`NPLUL�ZLY]PJLZ�

K\YPUN�[OLPY�WLYPVK�VM�PUJHYJLYH[PVU��� 
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0U�[LYTZ�VM�[OL�+*:�:[YH[LNPJ�7SHU��[OL�+*:�PZ�YLX\PYLK�
[V�WYV]PKL����OV\Y�OLHS[OJHYL�ZLY]PJLZ�[V�PUTH[LZ�^OPJO�
HYL� PUJS\ZP]L� VM� WYVTV[P]L�� WYL]LU[H[P]L�� J\YH[P]L� HUK�
YLOHIPSP[H[P]L� JHYL� MVY� HJ\[L� TPUVY� HPSTLU[Z�� PUQ\YPLZ��
JVTT\UPJHISL�KPZLHZLZ�Z\JO�HZ�;)��/0=�HUK�:;0Z�HUK�
UVU�JVTT\UPJHISL�KPZLHZLZ�Z\JO�HZ�KPHIL[LZ��LWPSLWZ`�
HUK�O`WLY[LUZPVU�

2.3. International Human Rights 
Framework for Inmates

;OL�WYLHTISL�VM�[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[�WYV]PKLZ�
MVY� [OL� JOHUNPUN� VM� SH^� NV]LYUPUN� JVYYLJ[PVUHS� Z`Z[LT�
I`� YLJVNUPZPUN� PU[LYUH[PVUHS� WYPUJPWSLZ� VU� JVYYLJ[PVUHS�
TH[[LYZ�� ;OPZ�TLHUZ� [OH[� [OL�*VUZ[P[\[PVU� PUJVYWVYH[LZ�
HUK� THRLZ� Q\Z[PJPHISL� PU[LYUH[PVUHS� O\THU� YPNO[Z� SH^Z�
[OH[�WYV[LJ[�PUTH[LZ»�YPNO[Z��� 

;OL� <UP]LYZHS� +LJSHYH[PVU� VU� /\THU� 9PNO[Z� �<+/9����  
[OL� 0U[LYUH[PVUHS�*V]LUHU[�VU�*P]PS� HUK�7VSP[PJHS�9PNO[Z�
�0**79���� HUK� [OL� 0U[LYUH[PVUHS� *V]LUHU[� VU� :VJPHS��
,JVUVTPJ� HUK� *\S[\YHS� 9PNO[Z� �0*,:*9���� MVYTZ� H�
WHJRHNL�YLMLYYLK�[V�HZ�[OL�0U[LYUH[PVUHS�)PSS�VM�9PNO[Z�HUK�
JVU[HPUZ�WYV]PZPVUZ�HWWSPJHISL�[V�PUTH[LZ�

;OL� <+/9� WYV]PKLZ� [OH[� º,]LY`VUL� OHZ� [OL� YPNO[� [V� H�
Z[HUKHYK�VM�SP]PUN�HKLX\H[L�MVY�[OL�OLHS[O�HUK�^LSSILPUN�
VM�OPTZLSM»��HUK�[OPZ�PUJS\KLZ�ºTLKPJHS�JHYL�»���;OL�0**79�
Z[H[LZ�[OH[�L]LY`�WLYZVU�OHZ�[OL�PUOLYLU[�YPNO[�[V�SPML��;OL�
/\THU�9PNO[Z�*VTTP[[LL� OHZ� L_WSHPULK� [OH[� [OPZ� YPNO[�
T\Z[�IL�PU[LYWYL[LK�IYVHKS`�HUK�[OH[�NV]LYUTLU[Z�T\Z[�

��� Emily Nagisa Keehn and Ariane Nevin!�¸/LHS[O��/\THU�9PNO[Z��HUK�[OL�;YHUZMVYTH[PVU�VM�7\UPZOTLU[!�:V\[O�(MYPJHU�3P[PNH[PVU�
[V�(KKYLZZ�/0=�HUK�;\ILYJ\SVZPZ�PU�7YPZVUZ¹�/LHS[O�HUK�/\THU�9PNO[Z�1V\YUHS!� �4H`������HJJLZZLK�H[�[[WZ!��^^^�OOYQV\YUHS�
VYN���������OLHS[O�O\THU�YPNO[Z�HUK�[OL�[YHUZMVYTH[PVU�VM�W\UPZOTLU[�ZV\[O�HMYPJHU�SP[PNH[PVU�[V�HKKYLZZ�OP]�HUK�[\ILYJ\SVZPZ�PU�
WYPZVUZ�
FLKU���VU����(WYPS�����

����<UP]LYZHS�+LJSHYH[PVU�VM�/\THU�9PNO[Z�HKVW[LK�I`�[OL�<UP[LK�5H[PVUZ�.LULYHS�(ZZLTIS`�VU����+LJLTILY�� ���H]HPSHISL�H[�O[[WZ!��
^^^�VOJOY�VYN�,5�<+/9�+VJ\TLU[Z�<+/9F;YHUZSH[PVUZ�LUN�WKM�

����0U[LYUH[PVUHS�*V]LUHU[�VU�*P]PS�HUK�7VSP[PJHS�9PNO[Z�HKVW[LK�HUK�VWLULK�MVY�ZPNUH[\YL��YH[PMPJH[PVU�HUK�HJJLZZPVU�I`�.LULYHS�(ZZLTIS`�
9LZVS\[PVU�����(��??0��VM����+LJLTILY�� ���H]HPSHISL�H[�O[[WZ!��^^^�VOJOY�VYN�LU�WYVMLZZPVUHSPU[LYLZ[�WHNLZ�JJWY�HZW_�

����0U[LYUH[PVUHS�*V]LUHU[�VU�:VJPHS��,JVUVTPJ�HUK�*\S[\YHS�9PNO[Z�HKVW[LK�HUK�VWLULK�MVY�ZPNUH[\YL��YH[PMPJH[PVU�HUK�HJJLZZPVU�I`�
.LULYHS�(ZZLTIS`�9LZVS\[PVU�����(��??0��VM����+LJLTILY�� ���H]HPSHISL�H[�O[[WZ!��^^^�VOJOY�VYN�+VJ\TLU[Z�7YVMLZZPVUHS0U[LYLZ[�
JLZJY�WKM�

���� <UP]LYZHS�+LJSHYH[PVU�VM�/\THU�9PNO[Z�HIV]L�U���

����4V[HSH�HUK�4HZVU�¹+V�WYPZVULYZ�PU�:V\[O�(MYPJH�OH]L�H�JVUZ[P[\[PVUHS�YPNO[�[V�H�OVSPZ[PJ�HWWYVHJO�[V�HU[PYL[YV]PYHS�[YLH[TLU[&¹�South 
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� ��0U[LYUH[PVUHS�*VU]LU[�VU�,JVUVTPJ��:VJPHS�HUK�*\S[\YHS�9PNO[Z�HIV]L�U����

����<UP[LK�5H[PVUZ�¸)HZPJ�7YPUJPWSLZ�MVY�[OL�;YLH[TLU[�VM�7YPZVULYZ¹�����+LJLTILY��  ���HKVW[LK�HUK�WYVJSHPTLK�I`�.LULYHS�(ZZLTIS`�
9LZVS\[PVU��������H]HPSHISL�H[�O[[WZ!��^^^�VOJOY�VYN�LU�WYVMLZZPVUHSPU[LYLZ[�WHNLZ�IHZPJWYPUJPWSLZ[YLH[TLU[VM�WYPZPVULYZ�HZW_�

����<UP[LK�5H[PVUZ��9LZVS\[PVU�������!�)HZPJ�7YPUJPWSLZ�MVY�[OL�;YLH[TLU[�VM�0UTH[LZ��;OL�/HN\L!�<UP[LK�5H[PVUZ���  �

��� 1VPU[�<UP[LK�5H[PVUZ�7YVNYHTTL�VU�/0=�(0+:�HUK�>VYSK�/LHS[O�6YNHUPaH[PVU��.\PKLSPULZ�VU�/0=�0UMLJ[PVU�HUK�(0+:�PU�7YPZVU��.LUL]H�
HUK�;OL�/HN\L!�<5�HUK�>/6���   �

HKVW[� WVZP[P]L�� WYVHJ[P]L� TLHZ\YLZ� [V� WYV[LJ[� O\THU�
SPML�� PUJS\KPUN�TLHZ\YLZ� [OH[� JHU� YLK\JL� [OL� ZWYLHK� VM�
LWPKLTPJZ��� 

;OL� 0*:,*� YLJVNUPZLZ� º[OL� YPNO[� VM� L]LY`VUL� [V� [OL�
LUQV`TLU[�VM�[OL�OPNOLZ[�H[[HPUHISL�Z[HUKHYK�VM�WO`ZPJHS�
HUK�TLU[HS�OLHS[O»�� �,]LU�[OV\NO�:V\[O�(MYPJH�OHZ�UV[�̀ L[�
YH[PÄLK�[OPZ�JVU]LU[PVU��I`�ZPNUPUN�[OL�[YLH[`�P[�PUKPJH[LK�
P[Z� PU[LU[PVU� [V� YH[PM`� P[� HUK� PUJ\YYLK� HU� PU[LYUH[PVUHS�
VISPNH[PVU�UV[�[V�HJ[�JVU[YHY`�[V�[OL�0*,:9»Z�VIQLJ[�HUK�
ZWPYP[�� �(Y[PJSL����VM� [OL�(MYPJHU�*OHY[LY�VU�/\THU�HUK�
7LVWSLZ»�9PNO[Z��)HUQ\S�*OHY[LY��HɉYTZ�[OL�YPNO[�VM�L]LY`�
PUKP]PK\HS� [V� [OL� ILZ[� H[[HPUHISL� Z[H[L� VM� OLHS[O�� (Z� H�
ZPNUH[VY`� [V� [OPZ� [YLH[ �̀� :V\[O�(MYPJH� PZ� VISPNLK� [V� [HRL�
TLHZ\YLZ�[V�LUMVYJL�[OPZ�YPNO[�

;OL� <UP[LK� 5H[PVUZ� 7YPUJPWSLZ� MVY� [OL� ;YLH[TLU[� VM�
0UTH[LZ��� WYV]PKLZ� [OH[� PUTH[LZ� T\Z[� OH]L� HJJLZZ� [V�
TLKPJHS�HUK�OLHS[O�ZLY]PJLZ�LX\P]HSLU[�[V�[OVZL�H]HPSHISL�
[V�[OL�NLULYHS�WVW\SH[PVU�PU�[OLPY�JV\U[Y`�VM�PUJHYJLYH[PVU��
^P[OV\[� KPZJYPTPUH[PVU� IHZLK� VU� [OLPY� SLNHS� Z[HUKPUN��� 
;OL� >VYSK� /LHS[O� 6YNHUPaH[PVU� .\PKLSPULZ� VU� /0=�
0UMLJ[PVU�HUK�(0+:� PU�7YPZVU�WYV]PKL� [OH[� PUTH[LZ�OH]L�
[OL�YPNO[�[V�YLJLP]L�OLHS[OJHYL�^OPJO�PZ�LX\P]HSLU[�[V�[OH[�
H]HPSHISL�PU�[OL�JVTT\UP[ �̀�� 

;V�[OPZ�LUK�� PU� SPUL�^P[O�ZLJ[PVU�����VM� [OL�*VUZ[P[\[PVU�
WYV]PKLZ�[OH[�:V\[O�(MYPJH�OHZ�HU�VISPNH[PVU�[V�PTWSLTLU[�
SLNPZSH[PVU��WVSPJPLZ�HUK�WYVNYHTTLZ�[OH[�HYL�JVUZPZ[LU[�
^P[O�PU[LYUH[PVUHS�O\THU�YPNO[Z�UVYTZ�HUK�Z[HUKHYKZ�
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3. Specific HIV and TB 
Related Rights of Inmates

3.1. Testing and Informed Consent
:LJ[PVU� ������H���� VM� [OL� *VYYLJ[PVUHS� :LY]PJLZ� (J[�
WYVOPIP[Z� [OL� TLKPJHS� L_HTPUH[PVU�� PU[LY]LU[PVU�� VY�
[YLH[TLU[�^P[OV\[�PUMVYTLK�JVUZLU[�VM�HU�PUTH[L��\USLZZ�
UV[� KVPUN� ZV� ^V\SK� IL� H� [OYLH[� [V� [OL� OLHS[O� VM� V[OLY�
PUTH[LZ��/V^L]LY�� JVUZLU[� [V� Z\YNLY`� PZ� UV[� ULLKLK� PM�
H�TLKPJHS�KVJ[VY�KLJPKLZ�[OH[�P[�PZ�PU�[OL�PU[LYLZ[Z�VM�[OL�
PUTH[LZ»�OLHS[O��HUK�[OL�PUTH[L�PZ�\UHISL�[V�NP]L�JVUZLU[�
ILJH\ZL�OL�ZOL�PZ�\UJVUZJPV\Z�

;OL� +LWHY[TLU[� VM� /LHS[O� .\PKLSPULZ� MVY� ;)� HUK� /0=�
*VU[YVS� PU� *VYYLJ[PVUHS� -HJPSP[PLZ� WYV]PKLZ� [OH[� ]VS\U[HY`�
/0=� JV\UZLSSPUN� HUK� [LZ[PUN� T\Z[� IL� VɈLYLK� [V� HSS�
PUTH[LZ� H[� LU[Y �̀� K\YPUN� PUJHYJLYH[PVU�� HUK� VU� YLSLHZL��
H[�[OL�YLX\LZ[�VM�HU�PUTH[L��HZ�WHY[�VM�YV\[PUL�ZJYLLUPUN�
JHTWHPNUZ�� HZ� WHY[� VM� PU[LNYH[LK� WYPTHY`� OLHS[OJHYL�
ZLY]PJLZ��-\Y[OLYTVYL��P[�PZ�H�YLX\PYLTLU[�[OH[�ºBZD`TW[VT�
IHZLK�;)�ZJYLLUPUN�T\Z[�IL�JVUK\J[LK�VU�HSS�PUTH[LZ�H[�
LU[Y �̀�K\YPUN�;)�ZJYLLUPUN�JHTWHPNUZ��^OLU�ZLSM�YLWVY[LK�
VY�WLLY�YLMLYYLK��;)�JVU[HJ[Z��HZ�WHY[�VM�PU[LNYH[LK�WYPTHY`�
OLHS[OJHYL�ZLY]PJLZ��H[�SLHZ[�IP�HUU\HSS`�HUK�VU�YLSLHZL�»�� 

;OL�PTWVY[HUJL�VM�HKLX\H[L�WYL�[LZ[�JV\UZLSPUN�ILMVYL�
HU�/0=�[LZ[�PZ�JVUK\J[LK�VU�HU�PUTH[L��^HZ�LTWOHZPaLK�
PU�C v Minister of Correctional Services����0U�[OPZ�JHZL��HU�
PUTH[L�OHK�ILLU�PUMVYTLK�[OH[�OL�^HZ�ILPUN�[LZ[LK�MVY�
/0=�HUK�[OH[�OL�OHK�[OL�YPNO[�[V�YLM\ZL�[OL�[LZ[��;OL�JV\Y[�
OLSK� [OH[� [OLYL� ^HZ� H� SHJR� VM� WYP]HJ`� HUK� YLHZVUHISL�
[PTL� MVY� YLÅLJ[PVU� HɈVYKLK� [V� [OL� PUTH[L� ILMVYL� ILPUN�
HZRLK�[V�JVUZLU[�[V�[OL�[LZ[��[OL�HIZLUJL�VM�[OL�WYL�[LZ[�
JV\UZLSPUN�[O\Z�YLZ\S[LK�PU�[OL�MHPS\YL�[V�VI[HPU�PUMVYTLK�
JVUZLU[���

;OL� L_JLW[PVUZ� [V� [OL� WYPUJPWSL� YLX\PYPUN� HU� PUTH[L»Z�
PUMVYTLK� JVUZLU[� ILMVYL� NVPUN� MVY^HYK� ^P[O� TLKPJHS�
[LZ[PUN� PZ�^OLU� [OL� PUTH[L� PZ� HU�HSSLNLK�� Z\ZWLJ[LK�VY�
JVU]PJ[LK�ZL_\HS�VɈLUKLY���7HY[���VM�[OL�:L_\HS�6ɈLUJLZ�
HUK�9LSH[LK�4H[[LYZ�(TLUKTLU[�(J[� �:L_\HS�6ɈLUJLZ�

����:LJ[PVU���(4)(a)�VM�[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[�

����6W�JP[�UV[L����

������  ���163������;��

����0IPK�

��� :L_\HS�6MMLUJLZ�HUK�9LSH[LK�4H[[LYZ�(TLUKTLU[�HJ[����VM������

�����  ������:(������*��

� ��0IPK�H[�WHYH������:LL�HSZV�)HSSHYK�HUK�/VIKLU�¸7\ISPJ�0U[LYLZ[�3P[PNH[PVU�HUK�7YPZVULYZ»�9PNO[Z¹�PU�)YPJROPSS��LK��Public Interest Litigation 
In South Africa��1\[H�
�*V�3[K��*HWL�;V^U�������H[�������

(J[��KLHSZ�̂ P[O�[OL�HWWSPJH[PVU�MVY�JVTW\SZVY`�/0=�[LZ[PUN�
VM�HSSLNLK�ZL_�VɈLUKLYZ�I`�]PJ[PTZ��;OL�:L_\HS�6ɈLUJLZ�
(J[� WYV]PKLZ� [OH[� H� ]PJ[PT� VY� HU� PU[LYLZ[LK� WLYZVU� VU�
ILOHSM� VM� [OL� ]PJ[PT�TH`� HWWS`� [V� H�THNPZ[YH[LZ»� JV\Y[�
^P[OPU� ��KH`Z�HM[LY�[OL�JVTTPZZPVU�VM�[OL�ZL_\HS�VɈLUJL�
MVY�HU�VYKLY�[OH[�[OL�VɈLUKLY�IL�[LZ[LK�MVY�/0=�ºHUK�[OH[�
[OL�YLZ\S[Z�[OLYLVM�IL�KPZJSVZLK�[V�[OL�]PJ[PT�VY�PU[LYLZ[LK�
WLYZVU��HZ�[OL�JHZL�TH`�IL»��� 

3.2. The Right to HIV and TB 
Prevention and Treatment 

;OL�YPNO[�[V�TLKPJHS�JHYL�PU�JVYYLJ[PVUHS�ZLY]PJLZ�PUJS\KLZ�
[OL� WYV]PZPVU� VM� /0=� HUK� ;)� JHYL� HUK� WYL]LU[PVU��
[YLH[TLU[� VM� VWWVY[\UPZ[PJ� PUMLJ[PVUZ�� HJJLZZ� [V�
U\[YP[PVUHS� Z\WWSLTLU[Z�� HJJLZZ� [V� WHSSPH[P]L� JHYL� HUK�
JVTWHZZPVUH[L�YLSLHZL��;OL�WHJRHNL�VM�[YLH[TLU[�ZOV\SK�
PUJS\KL�U\[YP[PVUHS�Z\WWVY["�HKOLYLUJL�Z\WWVY["�JVU[PU\P[`�
VM�JHYL"�HUK�[OL�YLK\J[PVU�VM�Z[PNTH�HUK�KPZJYPTPUH[PVU�

3.2.1. HIV Prevention and Treatment
;OL� *VYYLJ[PVUHS� :LY]PJLZ� (J[� Z[H[LZ� [OH[� HU� PUTH[L�
PZ� LU[P[SLK� [V� OLHS[OJHYL� HUK� UV[� Q\Z[� HU`� Z[HUKHYK� VM�
OLHS[OJHYL�� I\[� VUL� ^OPJO� PZ� PU� SPUL� ^P[O� [OL� WYPTHY`�
WYPUJPWSLZ�VM�OLHS[OJHYL�

0U��  ���Van Biljon v Minister of Correctional Services28   
[^V� /0=�WVZP[P]L� PUTH[LZ� [VVR� [OL� +*:� [V� JV\Y[� MVY�
KLU`PUN� [OLT� /0=� [YLH[TLU[� H[� :[H[L� L_WLUZL� ^OLU�
[OL`�OHK�YLHJOLK�H�Z`TW[VTH[PJ�Z[HNL�VM�[OLPY�KPZLHZL�
HUK� [OLPY�*+�� JV\U[� MLSS� ILSV^� ����TS�� ;OL�*V\Y[� OHK�
[V� KLJPKL� ^OL[OLY� [OL� Z[H[L� ^HZ� YLX\PYLK� [V� WYV]PKL�
[OPZ�[YLH[TLU[�H[�P[Z�V^U�L_WLUZL�HUK�TVYL�ZWLJPÄJHSS`�
^OL[OLY� [OL� [YLH[TLU[� JSHPTLK� I`� [OL� HWWSPJHU[Z�
JVUZ[P[\[LK� ºHKLX\H[L� OLHS[OJHYL»�� ;OL� *V\Y[� OLSK�
[OH[� ºB[DOL� Z[HUKHYK� VM� TLKPJHS� [YLH[TLU[� NP]LU� [V�
PUTH[LZ�JHUUV[�IL�KL[LYTPULK�I`� º[OL� SV^LZ[�JVTTVU�
KLUVTPUH[VY� VM� [OL� WVVYLZ[� PUTH[L»�� 0UTH[LZ� HYL�TVYL�
L_WVZLK� [V� ºVWWVY[\UPZ[PJ»� ]PY\ZLZ� [OHU� /0=� Z\ɈLYLYZ�
V\[ZPKL� WYPZVU�� HZ� H� YLZ\S[� VM� V]LYJYV^KPUN� PU� WYPZVUZ���
;OL�:[H[L��[OLYLMVYL��OHZ�H�K\[`�[V�WYV]PKL�PUTH[LZ�^P[O�
IL[[LY�WYV[LJ[PVU�[OHU�[OH[�WYV]PKLK�[V�WH[PLU[Z�V\[ZPKL�
WYPZVU�»� �;OPZ�Q\KNTLU[�M\Y[OLY�L_WHUKLK�VU�[OL�UH[\YL�
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VM�OLHS[OJHYL�[OH[�ZOV\SK�IL�HɈVYKLK�I`�[OL�Z[H[L�[V�HU�
PUTH[L�

0U� ������ PU� [OL� JHZL� VM�EN and Others v. Government 
of RSA and Others30�� H� NYV\W� VM� /0=�WVZP[P]L� PUTH[LZ�
[VNL[OLY� ^P[O� [OL� ;YLH[TLU[� (J[PVU� *HTWHPNU� �;(*���
ZV\NO[� H� JV\Y[� VYKLY� THUKH[PUN� [OL� WYV]PZPVU� VM� /0=�
[YLH[TLU[�[V�HSS�WLVWSL�X\HSPM`PUN�MVY�[YLH[TLU[�PU�>LZ[]PSSL�
WYPZVU�� �;OL�JV\Y[�Y\SLK� PU� MH]V\Y�VM� [OL�HWWSPJHU[Z�HUK�
VYKLYLK� [OH[�HSS�/0=�WVZP[P]L� PUTH[LZ�H[� [OL�WYPZVU�^OV�
X\HSPÄLK� MVY� [YLH[TLU[� HJJVYKPUN� [V� UH[PVUHS� WVSPJ`� IL�
NP]LU�[OH[�[YLH[TLU[�

3.2.2. TB Prevention and Treatment
;OL� +LWHY[TLU[� VM� /LHS[O� HUK� [OL� +LWHY[TLU[� VM�
*VYYLJ[PVUHS� :LY]PJLZ� N\PKLSPULZ� MVY� [OL�THUHNLTLU[� VM�
;)�HUK�/0=� PUMLJ[PVUZ� PU�JVYYLJ[PVUHS�JLU[YLZ� PU[YVK\JLK�
VISPNH[VY`� ZJYLLUPUN� MVY� ;)� VM� L]LY`� VɈLUKLY� LU[LYPUN��
YLZPKPUN�PU�VY� SLH]PUN�H�JVYYLJ[PVUHS�JLU[YL��ZV�[OH[�OL�VY�
ZOL�JHU�Z[HY[�[YLH[TLU[�HZ�ZVVU�HZ�WVZZPISL��ZOV\SK�OL�VY�
ZOL�IL�MV\UK�[V�OH]L�;)��0U�HKKP[PVU��[OL�:V\[OLYU�(MYPJHU�
/0=� *SPUPJPHUZ� :VJPL[`� .\PKLSPULZ�� YLJVTTLUK� PZVSH[PVU�
MVY�HSS�WYPZVULYZ�̂ P[O�;)�MVY�[OL�W\YWVZL�VM�PUMLJ[PVU�JVU[YVS�
[V�WYV[LJ[�V[OLY�PUTH[LZ��WHY[PJ\SHYS`�[OVZL�SP]PUN�^P[O�/0=��
0[�Z[H[LZ�[OH[!�� 

ºBHDSS�ZW\[\T�ZTLHY��VY�J\S[\YL�WVZP[P]L�;)�WH[PLU[Z�
T\Z[� IL� [YHUZMLYYLK� [V� H� ZLWHYH[L� KLZPNUH[LK�
PZVSH[PVU� HYLH� ^P[OPU� [OL� MHJPSP[ �̀� ^P[O� HKLX\H[L�
]LU[PSH[PVU��Z\USPNO[��VY�� PM�UV[�H]HPSHISL��\S[YH]PVSL[�
NLYTPJPKHS�SPNO[��HUK�PUMLJ[PVU�JVU[YVS�HUK�[YLH[TLU[�
MHJPSP[PLZ�� 0M� H� WH[PLU[� PZ� PKLU[PÄLK� HZ� T\S[PKY\N�
YLZPZ[HU[�;)� PUMLJ[LK�� [OL`� ZOV\SK�IL� [YHUZMLYYLK�
\YNLU[S`�[V�H�KLKPJH[LK�PU�WH[PLU[�[YLH[TLU[�ZP[L�»

;OL�PZZ\L�VM�;)�HUK�[OL�Z[H[L�VM�OLHS[O�PU�:V\[O�(MYPJH»Z�
WYPZVUZ� ^HZ� [LZ[LK� PU� Lee v Minister for Correctional 
Services���� ;OL� HWWSPJHU[�� 4Y� 3LL�� ^HZ� KL[HPULK� H[�

�������������:(������+��

���� 0IPK��:LL�HSZV�)HSSHYK�HUK�/VIKLU�HIV]L�U� �H[�����

�������������:(������**��

��� Lee v Minister of Correctional Services����������:(������>**��H[�WHYH����

����0IPK��H[�WHYH������

��� Minister of Correctional Services v Lee����������:(������:*(��

����0IPK��H[�WHYH����

���� 0IPK��H[�WHYH����

�� Lee v Minister of Correctional Services�H[�WHYH����

� ��0IPK��H[�WHYH����

����0IPK��H[�WHYH����

7VSSZTVVY�4H_PT\T�:LJ\YP[`�7YPZVU�MYVT��   �[V�������
+\YPUN�[OPZ�WLYPVK�VM�PUJHYJLYH[PVU��OL�JVU[YHJ[LK�;)����/L�
Z\LK�[OL�4PUPZ[LY�MVY�*VYYLJ[PVUHS�:LY]PJLZ�MVY�KHTHNLZ�
VU� [OL� IHZPZ� [OH[� [OL� WVVY� WYPZVU� OLHS[O� THUHNLTLU[�
OHK� SLK� [V� OPZ� ILJVTPUN� PUMLJ[LK� ^P[O� ;)�� ;OL� /PNO�
*V\Y[�KLJSHYLK�[OL�4PUPZ[LY�SPHISL�MVY�KLSPJ[\HS�KHTHNLZ�
Z\ɈLYLK� I`� [OL� HWWSPJHU[� VU� [OL� IHZPZ� [OH[� [OL� WYPZVU�
H\[OVYP[PLZ�OHK�MHPSLK�[V�[HRL�YLHZVUHISL�Z[LWZ�[V�WYL]LU[�
OPT� MYVT�JVU[YHJ[PUN� ;)�^OPSZ[� OL�^HZ� PUJHYJLYH[LK� PU�
[OL�TH_PT\T�ZLJ\YP[`�WYPZVU����6U�HWWLHS��[OL�:\WYLTL�
*V\Y[�VM�(WWLHS����MV\UK�[OH[�WYPZVU�H\[OVYP[PLZ�OHK�ILLU�
ULNSPNLU[� PU� MHPSPUN� [V� THPU[HPU� YLHZVUHIS`� HKLX\H[L�
Z`Z[LTZ�[V�THUHNL�;)��I\[�4Y�3LL�OHK�UV[�WYV]LK�[OH[�
[OL� WYLZLUJL� VM� YLHZVUHISL� WYLJH\[PVUHY`� TLHZ\YLZ�
^V\SK� OH]L� JVTWSL[LS`� LSPTPUH[LK� [OL� YPZR� VM� OPZ�
JVU[YHJ[PUN�;)����;OL�:\WYLTL�*V\Y[�VM�(WWLHS�[OLYLMVYL�
\WOLSK�[OL�4PUPZ[LY»Z�HWWLHS���

3LL� [OLU� HWWLHSLK� [V� [OL� *VUZ[P[\[PVUHS� *V\Y[�� ;OL�
THQVYP[`� VM� [OL� *V\Y[� OLSK� [OH[� [OL� :\WYLTL� *V\Y[� VM�
(WWLHS�� PU� HWWS`PUN� [OL� [LZ[� MVY� MHJ[\HS� JH\ZH[PVU�� OHK�
HKVW[LK� H� YPNPK� KLK\J[P]L� SVNPJ� ^OPJO� ULJLZZP[H[LK�
[OL�JVUJS\ZPVU� [OH[��ILJH\ZL�4Y�3LL�KPK�UV[�RUV^� [OL�
L_HJ[�ZV\YJL�VM�OPZ�PUMLJ[PVU��OPZ�JSHPT�OHK�[V�MHPS��� The 
JV\Y[�OLSK�[OH[�:V\[O�(MYPJHU�SH^�OHZ�HS^H`Z�YLJVNUPZLK�
[OH[�[OL�[LZ[�MVY�MHJ[\HS�JH\ZH[PVU�ZOV\SK�UV[�IL�HWWSPLK�
PUÅL_PIS`�HZ�[OL�:\WYLTL�*V\Y[�VM�(WWLHS�OHK�KVUL���0[�
HSZV� OLSK� [OH[� [OL� HWWYVHJO� HKVW[LK� I`� [OL� :\WYLTL�
*V\Y[� VM� (WWLHS� TLHU[� [OH[� P[� ^HZ� º\USPRLS`� [OH[� HU`�
PUTH[L� ^V\SK� L]LY� IL� HISL� [V� V]LYJVTL� [OL� O\YKSL� VM�
JH\ZH[PVU� HUK� M\Y[OLY�� UV� LɈLJ[P]L� HS[LYUH[P]L� YLTLK`�
B^V\SKD� IL� H]HPSHISL� [V� H� WLYZVU� PU� [OL� WVZP[PVU� VM� B4Y�
3LLD»�� �;OL�*V\Y[�\WOLSK�4Y�3LL»Z�JSHPT�[OH[�[OLYL�^HZ�H�
WYVIHISL�JOHPU�VM�JH\ZH[PVU�IL[^LLU�ULNSPNLU[�VTPZZPVU�
I`�[OL�JVYYLJ[PVUHS�ZLY]PJLZ�H\[OVYP[PLZ�HUK�OPZ�ILJVTPUN�
PUMLJ[LK�̂ P[O�;)����0[�LTWOHZPZLK�[OH[�[OLYL�PZ�H�SLNHS�K\[`�
VU�JVYYLJ[PVUHS�ZLY]PJLZ�H\[OVYP[PLZ�[V�WYV]PKL�HKLX\H[L�
OLHS[OJHYL�ZLY]PJLZ�HZ�WHY[�VM�[OL�JVUZ[P[\[PVUHS�YPNO[�VM�
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HSS�WYPZVULYZ�[V�JVUKP[PVUZ�VM�KL[LU[PVU�[OH[�HYL�JVUZPZ[LU[�
^P[O�O\THU�KPNUP[ �̀�� 

;OL�TPUVYP[`�KLJPZPVU�VM�[OL�*V\Y[�OLSK�[OH[�[OL�\UPX\L�
JOHYHJ[LYPZ[PJZ� VM� ;)�� PUJS\KPUN� OV^� P[� PZ� HJX\PYLK� HUK�
[LZ[LK��TLHU� [OH[� P[� PZ�UV[�WVZZPISL� [V�JVUJS\KL�VU� [OL�
L_PZ[PUN� [LZ[�H[�JVTTVU� SH^�[OH[� [OL�ULNSPNLUJL�VM� [OL�
WYPZVU�H\[OVYP[PLZ�TVYL�WYVIHIS`�[OHU�UV[�JH\ZLK�4Y�3LL�
[V� JVU[YHJ[� ;)�� ;OL�TPUVYP[`� HNYLLK�^P[O� [OL�:\WYLTL�
*V\Y[�VM�(WWLHS�[OH[�4Y�3LL�JV\SK�UV[�ZH[PZM`�[OL�[LZ[�VM�
JH\ZH[PVU�I\[�Z[H[LK�[OH[�[OL�YLZ\S[HU[�PUQ\Z[PJL�PU�JHZLZ�
Z\JO�HZ�[OPZ�VUL��^OLYL�[OL�JVUKP[PVU�I`�P[Z�]LY`�UH[\YL�
KLÄLZ� [OL� I\[�MVY� LUX\PY`� [LZ[� VM� JH\ZH[PVU�� YLX\PYLZ�
[OL� JV\Y[Z� [V� KL]LSVW� [OL� JVTTVU� SH �̂� ;OL� L]PKLUJL�
H]HPSHISL� ^HZ� UV[� Z\ɉJPLU[� º[V� JVUZPKLY� WYVWLYS`� HUK�
Q\Z[S`� HSS� [OL� H]LU\LZ� VM� WVZZPISL� KL]LSVWTLU[�� HUK�
[OLPY�PTWSPJH[PVU�MVY�[OL�WHY[PLZ»�YLZWLJ[P]L�JHZLZ»��� The 
TPUVYP[`� Q\KNTLU[� ^V\SK� [OLYLMVYL� OH]L� YLTP[[LK� [OL�
TH[[LY�[V�[OL�[YPHS�JV\Y[�ºMVY�P[�[V�JVUZPKLY���[OL�THUULY�PU�
^OPJO�[OL�JVTTVU�SH^�V\NO[�[V�IL�KL]LSVWLK»��� 

The Lee� JHZL� OPNOSPNO[LK� [OL� KPɈLYLUJLZ� IL[^LLU�/0=�
HUK� ;)� �� /0=� ILPUN� ISVVK�IVYUL� HUK� ;)� HPYIVYUL�� MVY�
L_HTWSL�¶�^OPJO�WVZL�KPɈLYLU[�JOHSSLUNLZ�HUK�WYVTW[�
KPɈLYLU[�̂ H`Z�VM�HZZLZZPUN�[OL�YPNO[�[V�HJJLZZ�OLHS[OJHYL�
I`� \ZPUN� [OL� SH �̂� /V^L]LY��TVZ[� PTWVY[HU[S`� [OL� JHZL�
YL�LTWOHZPZLK� [OL� SLNHS� K\[`� VU� [OL� NV]LYUTLU[� [V�
WYV]PKL� HKLX\H[L� OLHS[OJHYL� ZLY]PJLZ� PU� [LYTZ� VM� [OL�
JVUZ[P[\[PVUHS� YPNO[� VM� HSS� WYPZVULYZ� [V� JVUKP[PVUZ� VM�
KL[LU[PVU�[OH[�HYL�JVUZPZ[LU[�^P[O�O\THU�KPNUP[ �̀

3.3. Sexual Violence in Correctional 
Centres

;OL� 5H[PVUHS� 7VSPJ`� [V� (KKYLZZ� :L_\HS� (I\ZL� VM�
0UTH[LZ�PU�*VYYLJ[PVUHS�-HJPSP[PLZ���ZLLRZ�[V�HKKYLZZ�[OL�
PZZ\L� VM� :L_\HS� ]PVSLUJL� PU� JVYYLJ[PVUHS� ZLY]PJLZ�� � ;OL�
WVSPJ`� KLÄULZ� ZL_\HS� HI\ZL� PU� JVYYLJ[PVUHS� ZLY]PJLZ�

���� 0IPK��H[�WHYH����

����0IPK��H[�WHYH������

����0IPK��H[�WHYH��������:LL�HSZV�)HSSHYK�HUK�/VIKLU�HIV]L�U� �H[����� �

��� 7VSPJ`�[V�(KKYLZZ�:L_\HS�(I\ZL�VM�0UTH[LZ�PU�+LWHY[TLU[�VM�*VYYLJ[PVUHS�:LY]PJLZ�-HJPSP[PLZ�������H]HPSHISL�H[� 
O[[WZ!��KVJ����JJ�KVJZ�NVVNSL\ZLYJVU[LU[�JVT�KVJZ�ZLJ\YLZJ�OH�YV ��NJ\J���KLMMRZ\SON�O�TIW���N�WKNW�U 
�I�MUQHK�SVTZXML�JPPWOT����������������������������������������)`4J��(\F��<>/5+@�AA;=AU=>4&L$KV^USVHK�

����0IPK�H[���

����0IPK�H[���

���� *SH\ZL���������VM�[OL�VM�[OL�7VSPJ`�[V�(KKYLZZ�:L_\HS�(I\ZL�VM�0UTH[LZ�PU�+LWHY[TLU[�VM�*VYYLJ[PVUHS�:LY]PJLZ�-HJPSP[PLZ�

����*SH\ZL���������0IPK�

� ��*SH\ZL���������0IPK�

����*SH\ZL�������0IPK�

HZ� ºZL_\HS� JVUK\J[� [OH[� [HRLZ� WSHJL� PU� [OL� HIZLUJL� VM�
JVUZLU[�� PUJS\KPUN� HSS� MVYTZ� VM� ZL_\HS� L_WSVP[H[PVU� HUK�
OHYHZZTLU[�»��� 0[� WYVOPIP[Z� ºHSS� UVU�JVUZLUZ\HS� ZL_\HS�
JVU[HJ[�IL[^LLU� PUTH[LZ��ZWLJPÄJHSS �̀� ZL_\HSS`�HI\ZP]L�
WLUL[YH[PVU�� ZL_\HSS`� HI\ZP]L� JVU[HJ[Z�� HUK� ZL_\HS�
OHYHZZTLU[»�^OPJO�P[�KLÄULZ�HZ�MVSSV^Z!�� 

%� :L_\HSS`�HI\ZP]L�WLUL[YH[PVU!�ZL_\HS�WLUL[YH[PVU�
I`�HU�PUTH[L�VM�HUV[OLY�PUTH[L�^P[OV\[�[OL�SH[[LY»Z�
JVUZLU[�^OPJO�HSZV�PUJS\KLZ�JVTWLSSPUN�VUL�PUTH[L�
[V�YHWL�HUV[OLY��� 

%� :L_\HSS`�HI\ZP]L�[V\JOPUN!�UVU�WLUL[YH[P]L�[V\JOPUN�
�LP[OLY�KPYLJ[S`�VY�[OYV\NO�[OL�JSV[OPUN��VM�[OL�
NLUP[HSPH��HU\Z��NYVPU��IYLHZ[��PUULY�[OPNO��VY�I\[[VJRZ�
^P[OV\[�WLUL[YH[PVU�I`�HU�PUTH[L�VM�HUV[OLY�PUTH[L�
^P[OV\[�[OL�SH[[LY»Z�JVUZLU[���;OPZ�PUJS\KLZ�JVU[HJ[�
IL[^LLU�[OL�TV\[O�VM�VUL�WLYZVU�HUK�[OL�IVK`�VM�
HUV[OLY�WLYZVU��Z\JO�HZ�MVYJLK�RPZZPUN���0[�PZ�HSZV�
WYVOPIP[LK�MVY�HU�PUTH[L�[V�MVYJL�HUV[OLY�[V�MVUKSL�
OPT�VY�OLY��VY�H�[OPYK�WLYZVU��� 

%� :L_\HS�OHYHZZTLU[!�YLWLH[LK�HUK�\U^LSJVTL�
ZL_\HS�HK]HUJLZ��YLX\LZ[Z�MVY�ZL_\HS�MH]V\YZ��]LYIHS�
JVTTLU[Z��NLZ[\YLZ�VY�HJ[PVUZ�VM�H�KLYVNH[VY`�
VY�VMMLUZP]L�ZL_\HS�UH[\YL�I`�HU�PUTH[L�KPYLJ[LK�
[V^HYK�HUV[OLY���6[OLY�WYVOPIP[LK�HJ[Z�PUJS\KL!�
KPZWSH`PUN�WVYUVNYHWOPJ�WOV[VNYHWOZ��Y\IIPUN�
HNHPUZ[�H�WLYZVU�PU�HU�PUKLJLU[�^H �̀�JH\ZPUN�
HUV[OLY�WLYZVU�[V�^P[ULZZ�ZL_\HS�HJ[Z�VY�THRPUN�
ZVTLVUL�ILSPL]L�[OH[�Z�OL�^PSS�IL�ZL_\HSS`�]PVSH[LK��  

;OL�JVUK\J[�WYVOPIP[LK�I`�[OPZ�WVSPJ`�JVUZ[P[\[LZ�H�JYPTL�
\UKLY�[OL�:L_\HS�6ɈLUJLZ�(J[��� 

3.3.1. Overcrowding 
6]LYJYV^KPUN�HUK�WVVY�]LU[PSH[PVU�PU�JVYYLJ[PVUHS�JLU[YLZ�
JVU[YPI\[L�[V�[OL�PUJYLHZLK�YPZR�VM�HPYIVYUL�;)�PUMLJ[PVU��
^OPSL� WVVY� JVUKP[PVUZ� HYL� ILSPL]LK� [V� OLPNO[LU� [LUZPVU�
HTVUN� PUTH[LZ��^OPJO� PU� [\YU� M\LSZ� ]PVSLUJL�� PUJS\KPUN�
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ZL_\HS� ]PVSLUJL���� ;OLZL� Z`Z[LTPJ� JVUKP[PVUZ� PUJYLHZLZ�
[OL�YPZR�VM�;)�PUMLJ[PVU�HZ�^LSS�HZ�:;0»Z�HUK�/0=�

;OL�PZZ\L�VM�V]LYJYV^KPUN�PU�:V\[O�(MYPJHU�JVYYLJ[PVUHS�
JLU[YLZ� ^HZ� KLHS[� ^P[O� PU� [OL� JHZL� VM� Sonke Gender 
Justice v. The Government of the Republic of South 
Africa����0U�[OPZ�JHZL�:VURL�.LUKLY�1\Z[PJL�HUK�3H^`LYZ�
MVY� /\THU�9PNO[Z� JOHSSLUNLK� [OL� ZL]LYL� V]LYJYV^KPUN�
HUK� PUO\THUL� JVUKP[PVUZ� VM� JVUÄULTLU[� MVY� YLTHUK�
KL[HPULLZ��>OLU�[OL�SP[PNH[PVU�JVTTLUJLK��7VSSZTVVY»Z�
YLTHUK� MHJPSP[`� ^HZ� VWLYH[PUN� H[� V]LY� ����� JHWHJP[ �̀�
HJJVTTVKH[PUN� ULHYS`� ������ WLVWSL� TVYL� [OHU�
HWWYV]LK� \UKLY� UH[PVUHS� YLN\SH[PVUZ�� ;OPZ� TLHU[� [OH[�
[OLYL�^LYL�\W�[V����KL[HPULLZ�JYHTTLK� PU[V�JLSSZ�I\PS[�
MVY����WLVWSL�� 0UKP]PK\HSZ�^LYL�KV\ISLK�\W�VU�ILKZ�VY�
MVYJLK�[V�ZSLLW�VU�[OL�ÅVVY��L]LU�\UKLYULH[O�ILKZ��-VY�
��� OV\YZ� H� KH �̀� KL[HPULLZ� YLTHPULK� PU� [OLPY� JLSSZ� ^P[O�
UV�ZWHJL� [V�THUVL\]YL�� HUK�OHK�VUS`�TVU[OS`�HJJLZZ�
[V�L_LYJPZL�PU�[OL�`HYK��;OL�HWWSPJHU[Z�YLSPLK�VU�1\Z[PJL�
*HTLYVU»Z� YLWVY[���^OPJO� JVUÄYTLK� [OL� [LZ[PTVUPLZ� VM�
J\YYLU[�HUK�MVYTLY�YLTHUK�KL[HPULLZ�[OH[�[OL�JVUKP[PVUZ�
PU�7VSSZTVVY�^LYL�ºOHaHYKV\Z�HUK�KLNYHKPUN»�[V�PUTH[LZ��
;OL�YLWVY[�KLZJYPILK�[OL�MHJPSP[`�HZ�º[OPJR�^P[O�H�WHSWHISL�
SHJR� VM� ]LU[PSH[PVU�»� HUK� [OH[� [OL� JVUKP[PVUZ� ^LYL� ºZV�
ÄS[O`� [OH[� KL[HPULLZ� BOHKD� IVPSZ�� ZJHIPLZ�� ^V\UKZ� HUK�
ZVYLZ� MYVT� SPJL�PUMLZ[LK�ILKKPUN� [OH[� BOHKD� UL]LY� ILLU�
^HZOLK�»�0U�HKKP[PVU��1\Z[PJL�*HTLYVU�YLWVY[LK�MYLX\LU[�
ZOVY[HNLZ�PU�TLKPJPULZ�MVY�;)�[YLH[TLU[��HUK�KPɉJ\S[PLZ�
MVY�/0=�WVZP[P]L�PUTH[LZ�PU�HJJLZZPUN�[YLH[TLU[�

;OL�*V\Y[�MV\UK�[OH[�[OL�JVUKP[PVUZ�VM�KL[LU[PVU�^LYL�H�
]PVSH[PVU�VM�KL[HPULLZ»�JVUZ[P[\[PVUHS�YPNO[Z�[V�OLHS[O�HUK�
JVUKP[PVUZ�VM�KL[LU[PVU�JVUZPZ[LU[�̂ P[O�O\THU�KPNUP[ �̀��;OL�
*V\Y[�VYKLYLK�[OL�NV]LYUTLU[�[V�YLK\JL�V]LYJYV^KPUN�[V�
UV�TVYL�[OHU������VM� P[Z�HWWYV]LK�JHWHJP[`�^P[OPU�ZP_�
TVU[OZ��0[�HSZV�VYKLYLK�+*:�[V�KL]LSVW�H�WSHU�[V�YLJ[PM`�
KL[LU[PVU�JVUKP[PVUZ�HUK�[V�YLWVY[�[V�[OL�*V\Y[�YLN\SHYS`�
VU�PUZWLJ[PVUZ�VM�JLSS�HJJVTTVKH[PVU�

���� 0IPK��H[�WHYH����

����(JJVYKPUN�[V�[OL�7VSPJ`�ZL_\HS�HJ[Z�PUJS\KLZ!�
���� JVU[HJ[�IL[^LLU�[OL�WLUPZ�HUK�[OL�]HNPUH�VY�[OL�HU\Z"�
���� JVU[HJ[�IL[^LLU�[OL�TV\[O�HUK�[OL�WLUPZ��]HNPUH��HU\Z"�
���� MVYJLK�JVU[HJ[�IL[^LLU�[OL�TV\[O�HUK�HU�VIQLJ[�YLWYLZLU[PUN�NLUP[HSZ�
���� 7LUL[YH[PVU�VM�[OL�HUHS�VY�NLUP[HS�VWLUPUN�VM�HUV[OLY�WLYZVU�I`�H�OHUK��MPUNLY�VY�V[OLY�VIQLJ[�

����1\Z[PJL�*HTLYVU�¸7VSSZTVVY�*VYYLJ[PVUHS�*LU[YL�9LTHUK�*LU[YL�HUK�>VTLU»Z�*LU[YL¹��������H]HPSHISL�H[�O[[WZ!��^^^�JVUJV\Y[�VYN�aH�
PTHNLZ�WOVJHKV^USVHK�WYPZVUF]PZP[Z�JHTLYVU�7VSSZTVVY�7YPZVU�9LWVY[����(WYPS������1\Z[PJL�,K^PU�*HTLYVU�-05(3�MVY�^LI�WKM�

�������VM�� ���

��� (0+:�HUK�/\THU�9PNO[Z�9LZLHYJO�<UP[�Human Rights Protected? Nine Southern African Country Report on HIV, AIDS and the Law 
�7YL[VYPH!�7YL[VYPH�<UP]LYZP[`�3H^�7YLZZ��������H[�����

����:LJ[PVU��������VM�[OL�*YPTPUHS�7YVJLK\YL�(J[�

����7HY[�0�VM�:JOLK\SL���[V�[OL�*YPTPUHS�3H^��:L_\HS�6MMLUJLZ�HUK�9LSH[LK�4H[[LYZ��(TLUKTLU[�(J[�

����(0+:�HUK�/\THU�9PNO[Z�9LZLHYJO�<UP[�HIV]L�U���H[�����

3.4. Bail, Sentencing and Early 
Release of Inmates with Terminal 
Illness

;OLYL� HYL� ZL]LYHS� JVTTVU� X\LZ[PVUZ� [OH[� HYL� VM[LU�
HZRLK�^OLU� KLHSPUN�^P[O� PUTH[LZ�YLSH[LK� PZZ\LZ� PU� [OL�
JVU[L_[�VM�/0=�HUK�;)��;OLZL�X\LZ[PVUZ�YLSH[L�[V�IHPS�HUK�
ZLU[LUJPUN�VM�/0=�WVZP[P]L�VɈLUKLYZ"�TVYL�ZWLJPÄJHSS �̀�[V�
^OL[OLY�/0=�JHU�IL�\ZLK�HZ�H�TP[PNH[PUN�VY�HNNYH]H[PUN�
MHJ[VY� PU� ZLU[LUJPUN� HUK� ^OL[OLY� H� WYPZVULY� K`PUN� VM�
(0+:� JHU� NL[� LHYS`� YLSLHZL� MYVT�WYPZVU�� :JOLK\SL� �� VM�
[OL�*YPTPUHS�7YVJLK\YL�(J[��� �*7(��THRLZ�LSPNPIPSP[`� MVY�
IHPS�TVYL�KPɉJ\S[�PU�YHWL�JHZLZ�^OLU�HU�HSSLNLK�ZL_\HS�
VɈLUKLY�PZ�RUV^U�[V�IL�/0=�WVZP[P]L����6ɈLUKLYZ�PU�Z\JO�
JHZLZ� HYL� VYKPUHYPS`� UV[� NYHU[LK� IHPS� \USLZZ� [OL`� JHU�
WYV]L�[OL�L_PZ[LUJL�VM�ºL_JLW[PVUHS�JPYJ\TZ[HUJLZ��� 

;OL�*YPTPUHS�3H^��:L_\HS�6ɈLUJLZ�HUK�9LSH[LK�4H[[LYZ��
(TLUKTLU[� (J[� WYV]PKLZ� MVY� SPML� PTWYPZVUTLU[� VM�
VɈLUKLYZ� JVU]PJ[LK� VM� HNNYH]H[LK� YHWL� ^OV� RUL^� H[�
[OL�[PTL�VM�[OL�VɈLUJL��[OH[�[OL`�^LYL�/0=�WVZP[P]L��;OL�
*YPTPUHS� 3H^� (TLUKTLU[� (J[� KVLZ� UV[� Z[PW\SH[L� [OL�
RPUK�VM�L]PKLUJL�VM�/0=�[YHUZTPZZPVU�YLX\PYLK�[V�Z\WWVY[�
[OL�PTWVZP[PVU�VM�H�OPNOLY�ZLU[LUJL��/V^L]LY��[OLYL�HYL�
JHZLZ� PU� ^OPJO� [OL� /0=�WVZP[P]L� Z[H[\Z� VM� H� JVU]PJ[LK�
VɈLUKLY�OHZ�ILLU�JVUZPKLYLK�H�TP[PNH[PUN�MHJ[VY�

;OL�*YPTPUHS�3H^��:L_\HS�6ɈLUJLZ�HUK�9LSH[LK�4H[[LYZ��
(TLUKTLU[� (J[� WYV]PKLZ� MVY� SPML� PTWYPZVUTLU[� VM�
VɈLUKLYZ� JVU]PJ[LK� VM� HNNYH]H[LK� YHWL� ^OV� RUL^� H[�
[OL� [PTL� VM� [OL� VɈLUJL�� [OH[� [OL`� ^LYL� /0=�WVZP[P]L��� 
;OL�*YPTPUHS�3H^�(TLUKTLU[�(J[�KVLZ�UV[�Z[PW\SH[L�[OL�
RPUK�VM�L]PKLUJL�VM�/0=�[YHUZTPZZPVU�YLX\PYLK�[V�Z\WWVY[�
[OL�PTWVZP[PVU�VM�H�OPNOLY�ZLU[LUJL����/V^L]LY��[OLYL�HYL�
JHZLZ� PU� ^OPJO� [OL� /0=�WVZP[P]L� Z[H[\Z� VM� H� JVU]PJ[LK�
VɈLUKLY�OHZ�ILLU�JVUZPKLYLK�H�TP[PNH[PUN�MHJ[VY�
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0U�Magida v S�� � VUL� VM� [OL� SLHKPUN� JHZLZ� VU�/0=� HUK�
ZLU[LUJPUN�� [OL� JV\Y[� JVUZPKLYLK� [OL� SPUR� IL[^LLU�
[OL� SLUN[O� VM� PTWYPZVUTLU[� HUK� [OL� OLHS[O� Z[H[\Z� VM� H�
WYPZVULY�� ;OL� :\WYLTL� *V\Y[� (WWLHS�� YLS`PUN� VU� S v 
Cloete��� HUK�S v C���� ZHPK� [OH[� H�*V\Y[� JVUZPKLYPUN� HU�
HWWYVWYPH[L�ZLU[LUJL�ºTH`�[HRL�PU[V�HJJV\U[�H�JVU]PJ[LK�
WLYZVU»Z�PSS�OLHS[O�HUK�OV^�P[�TH`�YLSH[L�[V�[OL�LɈLJ[�VM�H�
JVU[LTWSH[LK�ZLU[LUJL��;O\Z��MVY�L_HTWSL��H�WHY[PJ\SHY�
ZLU[LUJL�TH`�IL�YLUKLYLK�TVYL�I\YKLUZVTL�I`�YLHZVU�
VM� HU�VɈLUKLY»Z� Z[H[L� VM� OLHS[O�»��� (Z� H� YLZ\S[��4HXPKH��
^OV� ^HZ� SP]PUN� ^P[O� /0=�� ^HZ� YLSLHZLK�� ;OL� JV\Y[� PU�
4HXPKH�YLHZVULK�[OH[!�

ºBODH]PUN�YLNHYK�[V�HSS�[OL�MHJ[VYZ�BZL[�V\[�I`�[OL�*V\Y[D��
PUJS\KPUN�[OL� MHJ[� [OH[� [OL�HWWLSSHU[�TH`�KPL�ZVVU��HUK�
JVUZPKLYPUN�[OL�ZLYPV\ZULZZ�VM�[OL�VɈLUJL��[OL�PU[LYLZ[Z�
VM�[OL�HWWLSSHU[�HUK�VM�ZVJPL[ �̀���M\Y[OLY�PTWYPZVUTLU[�PZ�
\U^HYYHU[LK����B(D�ZLU[LUJL�VM�PTWYPZVUTLU[�LX\HS�[V�[OL�
[PTL�ZWLU[�PU�WYPZVU�Z\IZLX\LU[�[V�[OL�KH[L�VU�^OPJO�[OL�
HWWLSSHU[� OHK� ILLU� ZLU[LUJLK� I`� [OL�THNPZ[YH[L� PZ� HU�
HWWYVWYPH[L�VUL�»�� 

0U�:[HUÄLSK�]�4PUPZ[LY�VM�*VYYLJ[PVUHS�:LY]PJL����[OL�*V\Y[�
Z\WWVY[LK�[OL�NYHU[PUN�VM�WHYVSL�VU�TLKPJHS�NYV\UKZ�[V�
[LYTPUHSS`�PSS�WYPZVULYZ�^P[O�/0=�ILJH\ZL�ºL]LU�[OL�^VYZ[�
VM� JVU]PJ[LK� JYPTPUHSZ� ZOV\SK� IL� LU[P[SLK� [V� H� O\THUL�
HUK�KPNUPÄLK� KLH[O»���� ;VKH �̀� OV^L]LY�� ILJH\ZL�/0=� PZ�
YLNHYKLK�HZ�H�THUHNLHISL�JOYVUPJ�KPZLHZL��[OL�YLHZVUPUN�
PU�[OPZ�JHZL�TH`�UV[�IL�HWWSPJHISL�[V�YLK\JPUN�H�ZLU[LUJL�
VY�Q\Z[PM`PUN�LHYS`�YLSLHZL�MYVT�WYPZVU���(S[OV\NO�[OLYL�HYL�
JPYJ\TZ[HUJLZ�PU�^OPJO�[OL�TLKPJHS�Z[H[\Z�VM�H�WYPZVULY�
PZ�Z\JO�[OH[�P[�KVLZ�UV[�Q\Z[PM`�H�SLUN[O`�WYPZVU�ZLU[LUJL��
[OLZL� JPYJ\TZ[HUJLZ� HYL� HZZLZZLK� VU� H� JHZL�I`�JHZL�
IHZPZ�

� � B����D���(SS�:(����:*(���:LL�HSZV�S v Belelie �  ������:(*9�� ��>�"�S v Sibonyane��\UYLWVY[LK�JHZL��UV���������� ���7YL[VYPH�9LNPVUHS�
*V\Y[��

�����  ������:(*9������>��

�����  ������:(*9������;��

��� Magida�HIV]L�U����H[�WHYH����

����0IPK�H[�WHYH����

�����������:(�����*�

����0IPK�H[�WHYH����

����:LL�MU��HIV]L�

���� 0IPK�H[����

����(�=\RL`H�4V[ZLWL�¸9PNO[Z�VM�0UTH[LZ�SP]PUN�^P[O�/0=!�HJJLZZ�[V�[YLH[TLU[�HUK�WYL]LU[PVU¹��PU�(TLSPH�=\RL`H�4V[ZLWL��LKZ��“HIV and 
the Law in South Africa”���������H[����

;OL� +LWHY[TLU[� VM� *VYYLJ[PVUHS� :LY]PJLZ� JVUZPKLYZ� H�
YHUNL�VM�MHJ[VYZ�PU�YLJVTTLUKPUN�LHYS`�YLSLHZL�VU�TLKPJHS�
NYV\UKZ��PUJS\KPUN�TLKPJHS�L]PKLUJL�HIV\[�[OL�WYPZVULY»Z�
JVUKP[PVU��^OL[OLY�[OL�JVUKP[PVU�PZ�[LYTPUHS��[OL�[`WL�VM�
JYPTL�JVTTP[[LK�HUK�[OL�SLUN[O�VM�[OL�WYPZVU�ZLU[LUJL�
ZLY]LK�� � ;OPZ� PZ� [OL�TLKPJHS� WHYVSL� WYVJLZZ� N\PKLK� I`�
*OHW[LY�=00�VM�[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[��^P[O�ZLJ[PVU�
� �KLHSPUN�ZWLJPÄJHSS`�̂ P[O�TLKPJHS�WHYVSL��<UMVY[\UH[LS �̀�
[OL�TLKPJHS�WHYVSL�WYVJLZZ�PU�:V\[O�(MYPJH�PZ�VM[LU�]LY`�
I\YLH\JYH[PJ��^OPJO� YLZ\S[Z� PU� KLSH`Z� PU� [OL� NYHU[PUN� VM�
WHYVSL��4HU`�WYPZVULYZ�KPL�ILMVYL�[OL`�JHU�IL�YLSLHZLK�
PU[V�[OL�JHYL�VM� [OLPY� MHTPSPLZ��;OL�1\KPJPHS� 0UZWLJ[VYH[L�
MVY� *VYYLJ[PVUHS� :LY]PJLZ� º���������� (UU\HS� 9LWVY[»��� 
UV[LZ� [OH[� WYPZVULYZ� OH]L� KPLK� ^OPSZ[� [OLPY� HWWSPJH[PVU�
MVY� TLKPJHS� YLSLHZL� ^HZ� MVSSV^PUN� [OL� JV\YZL� VM� [OL�
HKTPUPZ[YH[P]L�WYVJLZZLZ�VM�+LWHY[TLU[�VM�*VYYLJ[PVUHS�
:LY]PJLZ�� 0[�HSZV� YLJVYKZ� [OH[� [OL�+LWHY[TLU[� PUKPJH[LK�
[OH[�[OL�[V[HS�U\TILY�VM�TLKPJHS�YLSLHZLZ�MVY�����������
^LYL�����Z[H[PUN�[OH[�[OPZ�ÄN\YL�PZ�ºSV^»��JVUZPKLYPUN�[OL�
U\TILY� VM� KLH[OZ� I`� UH[\YHS� JH\ZLZ�� HUK� [OH[� ºT\JO�
LɈVY[»�PZ�YLX\PYLK�I`�[OL�+LWHY[TLU[�[V�LUZ\YL�[OH[�º[OL�
HKTPUPZ[YH[P]L�WYVJLZZLZ�HYL�Å\PK�HUK�LɉJPLU[»��� 

4. Legal Remedies
4.1. Lodging a complaint with 

the Judicial Inspectorate of 
Correctional Services

:LJ[PVU� �����(b)� VM� [OL� *VUZ[P[\[PVU� Z[H[LZ� [OH[� L]LY`�
PUTH[L� OHZ� [OL� YPNO[� º[V� JOVVZL�� HUK� [V� JVUZ\S[� ^P[O��
H� SLNHS� WYHJ[P[PVULY�� HUK� [V� IL� PUMVYTLK� VM� [OPZ� YPNO[�
WYVTW[S`»���� 0U�JVYYLJ[PVUHS�JLU[YLZ�� PUTH[LZ�HYL�HISL� [V�
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YLWVY[�JVTWSHPU[Z�[V�[OL�OLHK�VM�[OL�WYPZVU�^OV�ZOV\SK�
^HSR�HYV\UK�[OL�WYPZVU�KHPS`"�OV^L]LY��ZVTL[PTLZ�[OLZL�
PU[LYUHS�WYVJLK\YLZ�MHPS��(JJVYKPUN�[V�ZLJ[PVU�������VM�[OL�
*VYYLJ[PVUHS�:LY]PJLZ�(J[� �� [OL�1\KPJPHS� 0UZWLJ[VYH[L�VM�
*VYYLJ[PVUHS� :LY]PJLZ� �10*:��� ºPZ� HU� PUKLWLUKLU[� VɉJL�
\UKLY� [OL� JVU[YVS� VM� [OL� 0UZWLJ[PUN� 1\KNL»� HUK� P[� PZ�
JYLH[LK� [V� LUJV\YHNL� HUK� ºMHJPSP[H[L� [OL� PUZWLJ[PVU� VM�
JVYYLJ[PVUHS� JLU[YLZ�»� ;OL� 0UZWLJ[PUN� 1\KNL� JHU� IL� H�
MVYTLY� VY� J\YYLU[� Q\KNL��� HUK� YLWVY[Z� VU� [OL� [YLH[TLU[�
HUK� JVUKP[PVUZ� PU� WYPZVUZ�� � º0U� HKKP[PVU�� [OL� 1\KPJPHS�
0UZWLJ[VYH[L�HSSV^Z�MVY�[OL�HWWVPU[TLU[�VM�0UKLWLUKLU[�
*VYYLJ[PVUHS�*LU[YL�=PZP[VYZ����;OL�WV^LYZ��M\UJ[PVUZ�HUK�
K\[PLZ�VM� [OLZL�]PZP[VYZ�HYL�ZL[�V\[� PU�ZLJ[PVU� ��VM� [OL�
*VYYLJ[PVUHS�:LY]PJLZ�(J[��0UKLWLUKLU[�]PZP[VYZ�T\Z[!

%� ]PZP[�WYPZVUZ�YLN\SHYS`"
%� PU[LY]PL^�HUK�YLJVYK�PUTH[LZ»�JVTWSHPU[Z"
%� JOLJR�\W�VU�JVTWSHPU[Z�HUK�^OH[�PZ�ILPUN�KVUL�

HIV\[�[OLT"�HUK
%� OHUK�V]LY�ZLYPV\Z�JVTWSHPU[Z�[V�[OL�=PZP[VY»Z�

*VTTP[[LL�VY�[OL�0UZWLJ[PUN�1\KNL»��� 

;OL� *VUZ[P[\[PVUHS� *V\Y[� OHZ� HSZV� JYLH[LK� H� Z`Z[LT�
^OLYL� LHJO� VM� [OL� *V\Y[»Z� Q\KNLZ� ]PZP[� H� U\TILY� VM�
JVYYLJ[PVUHS� JLU[YL� LHJO� `LHY� PU� VYKLY� [V� LUZ\YL� [OH[�
Q\KNLZ�HYL�MHTPSPHY�̂ P[O�WYPZVU�JVUKP[PVUZ�ZV�[OH[�[OL`�JHU�
OLSW� PTWYV]L� [OLZL�WYPZVU� JVUKP[PVUZ� HUK� OV^�WYPZVUZ�
^VYR�HUK�[V�OLSW�TVUP[VY�HUK�PTWYV]L�WYPZVU�JVUKP[PVUZ��
HTVUNZ[�V[OLY�[OPUNZ����(M[LY�LHJO�WYPZVU�PUZWLJ[PVU�[OL�
Q\KNL�JVTWPSLZ�H�YLWVY[�^OPJO�PZ�ZLU[�[V�[OL�4PUPZ[LY�VM�
1\Z[PJL� HUK� *VYYLJ[PVUHS� :LY]PJLZ�� [OL� *VTTPZZPVULY�
VM� *VYYLJ[PVUHS� :LY]PJLZ�� [OL� 7HYSPHTLU[HY`� 7VY[MVSPV�
*VTTP[[LL�VU�1\Z[PJL�HUK�*VYYLJ[PVUHS�:LY]PJLZ�HUK�[OL�
1\KPJPHS�0UZWLJ[VYH[L���*HZLZ�VM�O\THU�YPNO[Z�]PVSH[PVUZ�
HNHPUZ[� WYPZVULYZ� JHU� HSZV� IL� YLWVY[LK� [V� [OL� :V\[O�
(MYPJHU�/\THU�9PNO[Z�*VTTPZZPVU��� 

� ������VM��  ��

����:LJ[PVU�������H��HUK��I��VM�[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[�

����:LJ[PVU� ��VM�[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[�

����:LJ[PVU� ��VM�[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[�

����-VY�M\Y[OLY�PUMVYTH[PVU�VU�*VUZ[P[\[PVUHS�*V\Y[�WYPZVU�]PZP[Z�HUK�YLWVY[Z�ZLL� 
O[[W!��^^^�JVUZ[P[\[PVUHSJV\Y[�VYN�aH�ZP[L�7YPZVU=PZP[Z�7YPZVU=PZP[Z�O[T��SHZ[�HJJLZZLK����1HU\HY`�������

����6[OLY�NV]LYUTLU[�HUK�UVU�NV]LYUTLU[HS�VYNHUPZH[PVUZ�[OH[�WYPZVULYZ�JHU�IL�YLMLYYLK�[V�VY�ZLLR�SLNHS�HZZPZ[HUJL�HUK�V[OLY�WYPZVU�
YLSH[LK�Z\WWVY[�MYVT�HYL�[OL�3LNHS�(PK�)VHYK��50*96��:(76/9�HUK�:LJ[PVU����PUJVYWVYH[PUN�[OL�(0+:�3H^�7YVQLJ[��

����:LJ[PVU����VM�[OL�*VYYLJ[PVUHS�:LY]PJLZ�(J[�

����0IPK�

4.2. Internal Complaints 
;OL� *VYYLJ[PVUHS� :LY]PJLZ� (J[� WYV]PKLZ� MVY� WYVJLK\YHS�
Z[LWZ� [OH[� ZOV\SK�IL� [HRLU�I`� HU� PUTH[L�^OVZL� YPNO[Z�
OH]L� ILLU� ]PVSH[LK� HUK�VY� PUMYPUNLK���� 0U� [LYTZ� VM� [OL�
*VYYLJ[PVUHS�:LY]PJLZ�(J[��[OL�MVSSV^PUN�Z[LWZ�ZOV\SK�IL�
MVSSV^LK!

%� HU�PUTH[L�T\Z[��VU�H�KHPS`�IHZPZ��IL�NP]LU�[OL�
VWWVY[\UP[`�[V�THRL�JVTWSHPU[Z�HUK�YLX\LZ[Z�[V�[OL�
/LHK�VM�[OL�*VYYLJ[PVUHS�*LU[YL�VY�[OL�JVYYLJ[PVUHS�
VMMPJPHS�H\[OVYPaLK�[V�YLWYLZLU[�[OL�OLHK�VM�[OL�
*VYYLJ[PVUHS�*LU[YL"

%� [OPZ�VMMPJPHS�T\Z[�YLJVYK�[OL�JVTWSHPU[�HUK�HU`�Z[LWZ�
[HRLU�PU�KLHSPUN�^P[O�[OL�JVTWSHPU[���;OL�JVTWSHPU[�
T\Z[�[OLU�IL�KLHS[�^P[O�WYVWLYS`�HUK�[OL�PUTH[L�
T\Z[�IL�PUMVYTLK�VM�[OL�V\[JVTL"

%� PM�[OL�PUTH[L�PZ�\UZH[PZMPLK�^P[O�[OL�V\[JVTL��
OL�VY�ZOL�T\Z[�PUKPJH[L�[OH[�[V�[OL�/LHK�VM�[OL�
*VYYLJ[PVUHS�*LU[YL�^OV�^PSS�[OLU�YLMLY�P[�[V�[OL�
5H[PVUHS�*VTTPZZPVULY�^OV�T\Z[�NP]L�H�YLZWVUZL�
[V�[OL�PUTH[L"�HUK

%� PM�[OL�PUTH[L�PZ�HSZV�UV[�ZH[PZMPLK�^P[O�[OL�5H[PVUHS�
*VTTPZZPVULY»Z�YLZWVUZL��[OL�TH[[LY�T\Z[�IL�
YLMLYYLK�[V�HU�0UKLWLUKLU[�*VYYLJ[PVUHS�*LU[YL�
]PZP[VY�[V�KLHS�^P[O�P[�PU�[LYTZ�VM�ZLJ[PVU� ��VM�[OL�
*VYYLJ[PVUHS�:LY]PJLZ�(J[��� 
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1. Introduction 
,]LY`�WLYZVU�ZOV\SK�I`�]PY[\L�VM�[OLPY�LZZLU[PHS�O\THUP[ �̀�
LUQV`� HSS� O\THU� YPNO[Z�1� 0U� [OL� ZHTL� ^H`� HZ� � :V\[O�
(MYPJHUZ�� MVYLPNU� UH[PVUHSZ� ZOV\SK� OH]L� ¸MYLLKVT� MYVT�
HYIP[YHY`� RPSSPUN�� PUO\THU� [YLH[TLU[�� ZSH]LY �̀� HYIP[YHY`�
HYYLZ[�� \UMHPY� [YPHS�� PU]HZPVUZ� VM� WYP]HJ �̀� YLMV\SLTLU[��
MVYJLK�SHIV\Y��JOPSK�SHIV\Y�HUK�]PVSH[PVUZ�VM�O\THUP[HYPHU�
SH �̂¹�� 9LZWLJ[� MVY� O\THU� YPNO[Z� PZ� [O\Z� LZZLU[PHS� MVY�
[OL� WYV[LJ[PVU� VM� YLM\NLLZ� PU� :V\[O� (MYPJH�� /V^L]LY��
PYYLZWLJ[P]L� VM� [OL� JVUZ[P[\[PVUHS� HUK� SLNHS� WYV[LJ[PVUZ�
[OL`�OH]L�PU�:V\[O�(MYPJH��MVYLPNU�UH[PVUHSZ�MHJL�H�U\TILY�
VM� KPZ[PUJ[� JOHSSLUNLZ� PU� HJJLZZPUN� ZLY]PJLZ� PUJS\KPUN�
ZVJPHS�HUK�OLHS[OJHYL�ZLY]PJLZ��

;OLZL�JOHSSLUNLZ�PUJS\KL!�

%� 0UHIPSP[`�[V�ZWLHR�[OL�SVJHS�SHUN\HNL�VM�[OL�HYLH�[V�
^OPJO�[OL`�OH]L�TV]LK�

%� )LPUN�\UMHTPSPHY�^P[O�SVJHS�Z`Z[LTZ�VY�ZLY]PJLZ�
%� º2UV^SLKNL�NHWZ»��WHY[PJ\SHYS`�PU�YLSH[PVU�[V�/\THU�

0TT\UVKLMPJPLUJ`�=PY\Z��/0=���;\ILYJ\SVZPZ��;)��HUK�
:L_\HS�;YHUZTP[[LK�0UMLJ[PVUZ���:;0»Z���

%� º:WLJPMPJ�Z\WWVY[�ULLKZ�V^PUN�[V�SHJR�VM�[YHKP[PVUHS�
JVTT\UP[`�HUK�MHTPS`�Z\WWVY[�Z[Y\J[\YLZ�»

%� 9LS\J[HUJL�VM�OLHS[O�WYVMLZZPVUHSZ�º[V�THRL�[OL�
L_[YH�LMMVY[�ULJLZZHY`�[V�KLSP]LY�ZLY]PJLZ�[V�Z\JO�
PUKP]PK\HSZ»

��� 6MMPJL�VM�[OL�<UP[LK�5H[PVUZ�/PNO�*VTTPZZPVULY�MVY�/\THU�9PNO[Z�¸;OL�9PNO[Z�VM�5VU�*P[PaLUZ¹�O[[WZ!��^^^�VOJOY�VYN�+VJ\TLU[Z�
7\ISPJH[PVUZ�UVUJP[PaLUZLU�WKM�H[��

��� 0IPK�H[���

��� :LL�3�)Y\UZ�HUK�7�:WPLNLS�º+PZWSHJLK�WLYZVUZ�HUK�/0=�JHYL!�*OHSSLUNLZ�HUK�ZVS\[PVUZ»�The Southern African Journal of HIV Medicine 
������������!���¶���H[����

��� -�)LS]LKLYL��7�7PNV\�HUK�1�/HUKTHRLY�º9LHSPZPUN�YPNO[Z!�;OL�KL]LSVWTLU[�VM�OLHS[O�HUK�^LSMHYL�WVSPJPLZ�MVY�HZ`S\T�ZLLRLYZ�HUK�
YLM\NLLZ�PU�:V\[O�(MYPJH»�PU�1�/HUKTHRLY��3�KL�SH�/\U[�HUK�1�2SHHYLU��LKZ��Advancing Refugee Protection in South Africa��5L^�@VYR�
HUK�6_MVYK!�)LYNOHOU�)VVRZ��������H[������

��� :LL�Scalabrini Centre of Cape Town and others v Minister of Social Development and others��\UYLWVY[LK�;YHUZ]HHS�7YV]PUJPHS�+P]PZPVU�
JHZL��UV��������������0U������[OL�:JHSHIYPUP�*LU[YL�HUK�V[OLY�WHY[PLZ�HWWSPLK�[V�OH]L�[OL�NV]LYUTLU[»Z�WVSPJ`�VU�ZVJPHS�HZZPZ[HUJL�
HTLUKLK�[V�PUJS\KL�YLM\NLLZ�PU�P[Z�ZJVWL��(U�VYKLY�^HZ�THKL�KPYLJ[PUN�[OL�NV]LYUTLU[�[V�KL]LSVW�H�ZVJPHS�HZZPZ[HUJL�WVSPJ`�[OH[�
^V\SK�PUJS\KL�YLM\NLLZ�PU�P[Z�HTIP[��([�[OL�[PTL�VM�^YP[PUN��UV�WVSPJ`�KVJ\TLU[�OHZ�ILLU�PZZ\LK�THRPUN�WYV]PZPVU�MVY�YLM\NLZ�[V�YLJLP]L�
ZVJPHS�HZZPZ[HUJL��/V^L]LY��[OL������YLN\SH[PVUZ�W\ISPZOLK�\UKLY�[OL�:VJPHS�(ZZPZ[HUJL�(J[����VM������WYV]PKL�YLM\NLLZ�^P[O�ZVJPHS�
HZZPZ[HUJL�[V�PU�SPTP[LK�JPYJ\TZ[HUJLZ��0[�^V\SK�HWWLHY�[OLYLMVYL�[OH[�[OL�Scalabrini�JHZL�\S[PTH[LS`�SLK�[V�[OL�PUJS\ZPVU�VM�YLM\NLLZ�PU�
[OL������YLN\SH[PVUZ�

��� :LL�9LN\SH[PVUZ�.HaL[[L�5V�������=VS\TL�����VM����+LJLTILY���� �5V��� ����
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%� ºB+DPMMLYPUN�[YLH[TLU[�YLNPTLUZ�HUK�[YLH[TLU[�
PU[LYY\W[PVU»�IL[^LLU�HYLH�VM�VYPNPU�HUK�KLZ[PUH[PVU�
LZWLJPHSS`�;)�HUK�/0=�[YLH[TLU[�

%� /LHS[O�WYHJ[P[PVULYZ»�SHJR�VM�MHTPSPHYP[`�^P[O�YLM\NLL�
SH^Z�HUK�YPNO[Z�� 

<UMVY[\UH[LS �̀� [OLYL� PZ� UV� JVOLYLU[� WVSPJ`� KLHSPUN� ^P[O�
OLHS[O� HUK� ^LSMHYL� ZLY]PJLZ� ZWLJPÄJHSS`� MVY� MVYLPNU�
UH[PVUHSZ�� KLZWP[L� LɈVY[Z� [V� WYLZZ� [OL� NV]LYUTLU[� [V�
HKVW[�VUL���;V�THRL�TH[[LYZ�^VYZL��[OL�UL^�YLN\SH[PVUZ� 
W\ISPZOLK� PU�+LJLTILY� ��� � PU� [LYTZ�VM� [OL�9LM\NLLZ�
(TLUKTLU[�(J[����VM������HYL�ZHPK�[V�M\Y[OLY�\UKLYTPUL�
[OL�YPNO[Z�VM�MVYLPNU�UH[PVUHSZ�I`�JYLH[PUN�TVYL�SH`LYZ�VM�
HKTPUPZ[YH[P]L�YLK�[HWL�[V�HU�HSYLHK`�Z[Y\NNSPUN�Z`Z[LT�� 
;OL� Z[YPUNLU[� HWWSPJH[PVU� WYVJLK\YLZ� HUK� YLX\PYLTLU[Z�
W\[Z� \UYLHSPZ[PJ� HUK� PTWYHJ[PJHS� [PTLMYHTLZ� ^OPJO� ^PSS�
YLZ\S[� PU� L_JS\KPUN� HZ`S\T� ZLLRLYZ� VM� [OLPY� YPNO[Z� [V�
ZLLR�HZ`S\T�PU�:V\[O�(MYPJH���;OPZ�L_HJLYIH[LZ�[OL�NHW�
IL[^LLU�[OL�YPNO[Z�JVUMLYYLK�I`� SH^�HUK�[OL�HJJLZZ�[V�
OLHS[OJHYL�HUK�̂ LSMHYL�ZLY]PJLZ�MVYLPNU�UH[PVUHSZ�ILJH\ZL�
^P[OV\[� WYVWLY� WHWLYZ�� NV]LYUTLU[� VɉJPHSZ� PU� ^LSMHYL�
ZLY]PJL� KLWHY[TLU[Z� HUK� OLHS[OJHYL� ZLY]PJL� WYV]PKLYZ�
YLM\ZL�[V�H[[LUK�[V�[OL�ULLKZ�VM�MVYLPNU�UH[PVUHSZ�^P[OV\[�
KVJ\TLU[H[PVU� � ;OL� ZOVY[JVTPUNZ� PU� PTWSLTLU[H[PVU�
VM[LU�YLZ\S[�MYVT�ºPUZ[P[\[PVUHS�MHPS\YLZ��[OL�KLUPHS�VM�ZVJPHS�
ZLY]PJLZ�HUK�HI\ZL� MYVT� [OL�WVSPJL��^OPJO�THUPMLZ[�HZ�
PNUVYHUJL��_LUVWOVIPH�HUK�SLNHS�KPZJYPTPUH[PVU»��� 
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2. South African Law and 
Foreign Nationals 

:V\[O� (MYPJH� N\HYHU[LLZ� LX\HS� [YLH[TLU[�� UVU�
KPZJYPTPUH[PVU� HUK� YLJVNUP[PVU� VM� MVYLPNU� UH[PVUHSZ��
:LJ[PVU�  ���� VM� [OL�*VUZ[P[\[PVU� Z[H[LZ� [OH[� ¸B[DOL� Z[H[L�
TH`� UV[� \UMHPYS`� KPZJYPTPUH[L� KPYLJ[S`� VY� PUKPYLJ[S`�
HNHPUZ[�HU`VUL�VU�VUL�VY�TVYL�NYV\UKZ��PUJS\KPUN�YHJL��
NLUKLY�� ZL_��WYLNUHUJ �̀�THYP[HS� Z[H[\Z�� L[OUPJ�VY� ZVJPHS�
VYPNPU��JVSV\Y��ZL_\HS�VYPLU[H[PVU��HNL��KPZHIPSP[ �̀�YLSPNPVU��
JVUZJPLUJL��ILSPLM��J\S[\YL��SHUN\HNL�HUK�IPY[O¹��;OL�:[H[L�
VY�HU`�WLYZVU� PZ�WYVOPIP[LK� MYVT�\UMHPYS`�KPZJYPTPUH[PUN�
HNHPUZ[� HU`� WLYZVU� ºVU� [OL� IHZPZ� VM� HU`� V[OLY� NYV\UK�
^OLYL� KPZJYPTPUH[PVU� JH\ZLZ� VY� WLYWL[\H[LZ� Z`Z[LTPJ�
KPZHK]HU[HNL�� \UKLYTPULZ� O\THU� KPNUP[`� VY� HK]LYZLS`�
HɈLJ[Z� [OL� LX\HS� LUQV`TLU[� VM� H� WLYZVU»Z� YPNO[Z� HUK�
MYLLKVTZ�PU�H�ZLYPV\Z�THUULY�»11   

(S[OV\NO�JP[PaLUZOPW�PZ�UV[�H�SPZ[LK�NYV\UK�VM�WYVOPIP[LK�
KPZJYPTPUH[PVU�PU�ZLJ[PVU� ����VM�[OL�*VUZ[P[\[PVU��HYIP[YHY`�
KPZJYPTPUH[PVU�VU� [OL�IHZPZ�VM�JP[PaLUZOPW� PZ�\UMHPY��;OPZ�
^HZ�JVUÄYTLK� PU� [OL�JHZL�VM�Larbi-Odam and others v 
MEC for Education (North-West Province) and another��� 
^OLYL� [OL� *VUZ[P[\[PVUHS� *V\Y[� KLJSHYLK� 9LN\SH[PVU�
����� VM� 9LN\SH[PVUZ� �.5� 9����� VM� ��� 5V]LTILY� �  ���
KLHSPUN� ^P[O� [OL� [LYTZ� HUK� JVUKP[PVUZ� VM� LTWSV`TLU[�
VM� LK\JH[VYZ� PU]HSPK� VU� [OL� NYV\UKZ� [OH[� P[� ^HZ� \UMHPY�
KPZJYPTPUH[PVU� PUJVUZPZ[LU[� ^P[O� Z� ����� VM� [OL� PU[LYPT�
*VUZ[P[\[PVU�� ;OL� YLN\SH[PVU� WYV]PKLK� [OH[�� Z\IQLJ[� [V�
JLY[HPU� L_JLW[PVUZ�� VUS`�:V\[O�(MYPJHU� JP[PaLUZ�TH`�IL�
HWWVPU[LK�[V�WLYTHULU[�[LHJOPUN�WVZ[Z�PU�Z[H[L�ZJOVVSZ��
0U� [LYTZ� VM� [OL� YLN\SH[PVU�� LPNO[� [LTWVYHYPS`�LTWSV`LK�
[LHJOLYZ� ^LYL� PZZ\LK� ^P[O� UV[PJLZ� VM� [LYTPUH[PVU�� ;OL�
[LHJOLYZ� ^LYL� MVYLPNU� JP[PaLUZ�� ZVTL� VM� ^OVT� OHK�
WLYTHULU[� YLZPKLUJL� HUK� ZVTL� [LTWVYHY`� YLZPKLUJL�
WLYTP[Z��;OL�JV\Y[�UV[LK�[OH[�JP[PaLUZOPW�^HZ�UV[�H�SPZ[LK�
NYV\UK� VM� WYVOPIP[LK� KPZJYPTPUH[PVU� PU� [OL� *VUZ[P[\[PVU�
I\[� OLSK� [OH[� KPZJYPTPUH[PVU�^HZ� \UMHPY� PU� [OH[� KLU`PUN�
WLYTHULU[�YLZPKLU[Z�QVI�ZLJ\YP[`�^OLU�[OL`�HYL�HSSV^LK�
[V�SP]L�HUK�^VYR�PU�:V\[O�(MYPJH�PUKLÄUP[LS`��HUK�[V�HWWS`�
PU�K\L�JV\YZL�MVY�JP[PaLUZOPW��^HZ�\UMHPY�KPZJYPTPUH[PVU��

:LJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� Z[H[LZ� [OH[� ºBLD]LY`VUL�
OHZ� PUOLYLU[� KPNUP[`� HUK� [OL� YPNO[� [V� OH]L� [OLPY� KPNUP[`�

���� 9LM\NLL�SH^�HJJLZZLK�MYVT�O[[WZ!��^^^�YLM\NLL�VYN�LX\HSP[`�JV\Y[�VU�����(WYPS�����
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����(J[�����VM��  ��
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��� :LL�6_MVYK�KPJ[PVUHY`�KLMPUP[PVU�VM�PTTPNYHU[

����;OL�6MMPJL�6M�[OL�<UP[LK�5H[PVUZ�*VTTPZZPVULY�VU�/\THU�9PNO[Z�º;OL�YPNO[Z�VM�UVU�JP[PaLUZ»�.LUL]H��������H[���

YLZWLJ[LK� HUK� WYV[LJ[LK»�� -VYLPNU� UH[PVUHSZ� HSZV� LUQV`�
[OL� YPNO[� [V� IL� [YLH[LK� ^P[O� KPNUP[`� HUK� [V� OH]L� [OLPY�
KPNUP[`�YLZWLJ[LK�HUK�WYV[LJ[LK�H[�HSS�[PTLZ��

;OLYL� HYL� [^V� RL`� WPLJLZ� VM� SLNPZSH[PVU� [OH[� NV]LYUZ�
MVYLPNU�UH[PVUHS��UHTLS �̀�[OL�9LM\NLLZ�(J[��HZ�HTLUKLK�� 
HUK�[OL�0TTPNYH[PVU�(J[���  

%� ;OL�0TTPNYH[PVU�(J[�PZ�[OL�IYVHKLY�WPLJL�VM�
SLNPZSH[PVU��NV]LYUPUN�LU[Y`�[V�HUK�KLWHY[\YL�MYVT�
:V\[O�(MYPJH�VM�MVYLPNU�UH[PVUHSZ��

%� 9LM\NLLZ�(J[�HWWSPLZ�VUS`�[V�WLVWSL�^OV�HWWS`�MVY�
VY�PU[LUK�[V�HWWS`�MVY�HZ`S\T��0U�NLULYHS��MVYLPNU�
UH[PVUHSZ�TH`�HWWS`�MVY�H�^PKL�YHUNL�VM�WLYTP[Z�
HUK�]PZHZ�PU�[LYTZ�VM�[OL�0TTPNYH[PVU�(J[�^OPJO�^PSS�
H\[OVYPZL�[OLT�[V�LU[LY�HUK�YLTHPU�PU�:V\[O�(MYPJH��

;OLYL� HYL� HSZV� VW[PVUZ� MVY� MVYLPNU� UH[PVUHSZ� [V� HWWS`�
MVY� WLYTHULU[� YLZPKLUJL� HUK� JP[PaLUZOPW� PM� [OL`� ZH[PZM`�
[OL� YLX\PYLTLU[Z� \UKLY� [OL� 0TTPNYH[PVU� (J[� HUK� V[OLY�
HWWSPJHISL�SLNPZSH[PVU��

)`�KLÄUP[PVU�H!�

%� ºH�9LM\NLL»�PZ�KLMPULK�PU�ZLJ[PVU���VM�[OL�9LM\NLLZ�
(J[�HZ�ºHU`�WLYZVU�^OV�OHZ�ILLU�NYHU[LK�HZ`S\T�PU�
[LYTZ�VM�B[OH[D�(J[»�HUK�ºHZ`S\T»�HZ�ºYLM\NLL�Z[H[\Z�
YLJVNUPZLK�PU�[LYTZ�VM�B[OLD�(J[»�

%� (U�ºHZ`S\T�ZLLRLY»�PZ�ºH�WLYZVU�^OV�PZ�ZLLRPUN�
YLJVNUP[PVU�HZ�H�YLM\NLL�PU�[OL�9LW\ISPJ»��

%� (U�0TTPNYHU[�PZ�H�WLYZVU�^OV�JVTLZ�[V�SP]L�
WLYTHULU[S`�PU�H�MVYLPNU�JV\U[Y �̀���0U�VYKLY�MVY�H�
WLYZVU�[V�ZOPM[�MYVT�\UKVJ\TLU[LK�TPNYHU[�[V�
HZ`S\T�ZLLRLY�HUK�\S[PTH[LS`�H�YLM\NLL��OL�VY�ZOL�
^PSS�OH]L�[V�HWWS`�\ZPUN�[OL�WYVJLZZ�V\[SPULK�PU�[OL�
9LM\NLL�(J[��

3. International Law and its 
Application to Refugees in 
South Africa

º0U[LYUH[PVUHS�O\THU�YPNO[Z�SH^�PZ�MV\UKLK�VU�[OL�WYLTPZL�
[OH[� HSS� WLYZVUZ�� I`� ]PY[\L� VM� [OLPY� LZZLU[PHS� O\THUP[ �̀�
ZOV\SK�LUQV`�HSS�O\THU�YPNO[Z�^P[OV\[�KPZJYPTPUH[PVU�»�� 
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;OL� L_JLW[PVUHS� KPZ[PUJ[PVU� IL[^LLU� JP[PaLUZ� HUK� UVU�
JP[PaLUZ� PZ�VUS`�THKL�^OLU� P[� ZLY]LZ�H� SLNP[PTH[L�:[H[L�
VIQLJ[P]L� HUK� P[� PZ� WYVWVY[PVUHS� [V� [OL� HJOPL]LTLU[� VM�
[OH[� VIQLJ[P]L���� ;OLYLMVYL� HU`� HWWYVHJO� [V� WYL]LU[�
KPZJYPTPUH[PVU� HNHPUZ[� MVYLPNU� UH[PVUHSZ� ZOV\SK� [HRL�
PU[V� HJJV\U[� �H�� ;OL� PU[LYLZ[� VM� [OL� :[H[L� PU� ZWLJPÄJ�
YPNO[Z�� MVY� L_HTWSL� WVSP[PJHS� YPNO[Z�� YPNO[� [V� LK\JH[PVU��
ZVJPHS�ZLJ\YP[ �̀�V[OLY�LJVUVTPJ� YPNO[Z�"� �I��;OL�KPɈLYLU[�
UVU�JP[PaLUZ� HUK� [OLPY� YLSH[PVUZOPW� [V� [OH[� :[H[L�� MVY�
L_HTWSL��WLYTHULU[�YLZPKLU[Z��TPNYHU[�^VYRLYZ��HZ`S\T�
ZLLRLYZ�� [LTWVYHY`� YLZPKLU[Z�� [V\YPZ[Z�� \UKVJ\TLU[LK�
^VYRLYZ�"�HUK��J��>OL[OLY�[OL�:[H[L»Z� PU[LYLZ[�VY�YLHZVU�
MVY� KPZ[PUN\PZOPUN� IL[^LLU� JP[PaLUZ� HUK� UVU�JP[PaLUZ� VY�
HTVUN�UVU�JP[PaLUZ��MVY�L_HTWSL��YLJPWYVJP[ �̀�WYVTV[PUN�
KL]LSVWTLU[��PZ�SLNP[PTH[L�HUK�WYVWVY[PVUH[L���  

:LJ[PVU� ���� VM� [OL� *VUZ[P[\[PVU� Z[H[LZ� [OH[� ºB^DOLU�
PU[LYWYL[PUN� HU`� SLNPZSH[PVU�� L]LY`� JV\Y[� T\Z[� WYLMLY�
HU`� YLHZVUHISL� PU[LYWYL[H[PVU� VM� [OL� SLNPZSH[PVU� [OH[� PZ�
JVUZPZ[LU[� ^P[O� PU[LYUH[PVUHS� SH^� V]LY� HU`� HS[LYUH[P]L�
PU[LYWYL[H[PVU�[OH[�PZ�PUJVUZPZ[LU[�^P[O�PU[LYUH[PVUHS�SH �̂»�

;OL�9LM\NLLZ�(J[�ZLY]LZ�[V�NP]L�LɈLJ[�[V�:V\[O�(MYPJH»Z�
VISPNH[PVUZ�\UKLY�PU[LYUH[PVUHS�SH �̂�;̂ V�RL`�JVU]LU[PVUZ�
ZL[� V\[� [OL� PU[LYUH[PVUHS� MYHTL^VYR� MVY� [OL� WYV[LJ[PVU�
VM� YLM\NLLZ� PU� (MYPJH!� ;OL� <UP[LK� 5H[PVUZ� *VU]LU[PVU�
YLSH[PUN�[V�[OL�:[H[\Z�VM�9LM\NLLZ� �� ����� YLHK�^P[O�[OL�
HTLUKPUN�HUK�\WKH[PUN�7YV[VJVS�HKVW[LK� PU�� ����HUK�
[OL�6(<�*VU]LU[PVU�.V]LYUPUN�[OL�:WLJPÄJ�(ZWLJ[Z�VM�
9LM\NLL�7YVISLTZ�PU�(MYPJH��� � ���:V\[O�(MYPJH�HJJLKLK�
[V� [OL�<UP[LK�5H[PVUZ�*VU]LU[PVU� PU�1HU\HY`��  ��HUK�
ZPNULK� HUK� YH[PÄLK� [OL� 6(<� *VU]LU[PVU� PU� +LJLTILY�
�  ��� (Z� H� YLZ\S[�� :V\[O� (MYPJH� PZ� VISPNLK� [V� WYV[LJ[�
YLM\NLLZ� PU� P[Z� [LYYP[VY �̀� PU� HJJVYKHUJL� ^P[O� [OL� [LYTZ�
VM� [OL� *VU]LU[PVUZ�� ;OL� MVSSV^PUN� HYL� V[OLY� [^V� RL`�
PU[LYUH[PVUHS�JVU]LU[PVUZ�YLSL]HU[�[V�MVYLPNU�UH[PVUHSZ!�

%� 0U[LYUH[PVUHS�*V]LUHU[�VU�*P]PS�HUK�7VSP[PJHS�9PNO[Z�
�0**79��^OPJO�WYV]PKLZ�[OL�NLULYHS�WYPUJPWSL�VM�
LX\HSP[`�[OH[�\UKLYSPLZ�PU[LYUH[PVUHS�O\THU�YPNO[Z�
SH �̂�(Y[PJSL�������VM�[OL�0**79�YLX\PYLZ�LHJO�:[H[L�
WHY[`�[V!�º\UKLY[HRLZ�[V�YLZWLJ[�HUK�[V�LUZ\YL�[V�
HSS�PUKP]PK\HSZ�^P[OPU�P[Z�[LYYP[VY`�HUK�Z\IQLJ[�[V�P[Z�
Q\YPZKPJ[PVU�[OL�YPNO[Z�YLJVNUPaLK�PU�[OL�WYLZLU[�
*V]LUHU[��^P[OV\[�KPZ[PUJ[PVU�VM�HU`�RPUK��Z\JO�HZ�
YHJL��JVSV\Y��ZL_��SHUN\HNL��YLSPNPVU��WVSP[PJHS�VY�V[OLY�
VWPUPVU��UH[PVUHS�VY�ZVJPHS�VYPNPU��WYVWLY[ �̀�IPY[O�VY�

���� 0IPK

����0IPK

� ��(Y[PJSL������VM�[OL�0U[LYUH[PVUHS�*VU]LU[PVU�VU�[OL�,SPTPUH[PVU�VM�(SS�-VYTZ�VM�9HJPHS�+PZJYPTPUH[PVU�

����(�/HZZPT��4�/L`^VVK�HUK�1�)LYNLY��LKZ� Health and Democracy: A Guide to Human Rights, Health Law and Policy in Post-apartheid 
South Africa��*HWL�;V^U!�:PILY�0UR��������H[��� �

V[OLY�Z[H[\Z�¹�>OPSL�(Y[PJSL����Z[H[L�[OH[�¸(SS�WLYZVUZ�
HYL�LX\HS�ILMVYL�[OL�SH^�HUK�HYL�LU[P[SLK�^P[OV\[�HU`�
KPZJYPTPUH[PVU�[V�[OL�LX\HS�WYV[LJ[PVU�VM�[OL�SH �̂¹�(Z�
Z\JO��[OL�SH^�T\Z[�WYVOPIP[�HU`�KPZJYPTPUH[PVU�HUK�
N\HYHU[LL�HSS�WLYZVUZ�LX\HS�HUK�LMMLJ[P]L�WYV[LJ[PVU�
HNHPUZ[�KPZJYPTPUH[PVU�VU�HU`�NYV\UK�Z\JO�SPZ[LK�PU�
HY[PJSL�������

%� 0U[LYUH[PVUHS�*VU]LU[PVU�VU�[OL�,SPTPUH[PVU�VM�
(SS�-VYTZ�VM�9HJPHS�+PZJYPTPUH[PVU��0*,9*��HSZV�
WYV]PKLZ�MVY�[OL�WYPUJPWSL�VM�LX\HSP[`�MVY�HSS�JP[PaLUZ�
HUK�UVU�JP[PaLUZ�HUK�[O\Z�KVLZ�UV[�WYVTV[L�[OL�
¸KPZ[PUJ[PVUZ��L_JS\ZPVUZ��YLZ[YPJ[PVUZ�VY�WYLMLYLUJLZ�
THKL�I`�H�:[H[L�7HY[`�[V�[OPZ�*VU]LU[PVU�IL[^LLU�
JP[PaLUZ�HUK�UVU�JP[PaLUZ�¹� ���;OL�0*,9*�KLMPULZ�
YHJPHS�KPZJYPTPUH[PVU�PU�HY[PJSL�������[V�TLHU�ºHU`�
KPZ[PUJ[PVU��L_JS\ZPVU��YLZ[YPJ[PVU�VY�WYLMLYLUJL�
IHZLK�VU�YHJL��JVSV\Y��KLZJLU[��VY�UH[PVUHS�VY�L[OUPJ�
VYPNPU�^OPJO�OHZ�[OL�W\YWVZL�VY�LMMLJ[�VM�U\SSPM`PUN�VY�
PTWHPYPUN�[OL�YLJVNUP[PVU��LUQV`TLU[�VY�L_LYJPZL��VU�
HU�LX\HS�MVV[PUN��VM�O\THU�YPNO[Z�HUK�M\UKHTLU[HS�
MYLLKVTZ�PU�[OL�WVSP[PJHS��LJVUVTPJ��ZVJPHS��J\S[\YHS�
VY�HU`�V[OLY�MPLSK�VM�W\ISPJ�SPML�»

4. Access to Healthcare 
Services Available to 
Foreign Nationals

-VYLPNU� UH[PVUHSZ� ZOV\SK� LUQV`� [OL� ZHTL� HJJLZZ� [V�
OLHS[OJHYL�ZLY]PJLZ�PU�YLZWLJ[�VM�/0=�HUK�;)�¶�PUJS\KPUN�
HJJLZZ� [V� /0=� [LZ[PUN�� ;)� ZJYLLUPUN�� [YLH[TLU[� HUK�
OLHS[O� LK\JH[PVU� ¶� HZ� [OVZL� LUQV`LK� I`� :V\[O� (MYPJHU�
JP[PaLUZ�� /\THU� YPNO[Z� HYN\TLU[Z� PU� MH]V\Y� VM� LX\HS�
HJJLZZ�[V�OLHS[OJHYL�ZLY]PJLZ�MVY�HSS�WLYZVUZ�YLNHYKSLZZ�
VM� UH[PVUHSP[ �̀� PUJS\KPUN� \UKVJ\TLU[LK� TPNYHU[Z�� HYL�
Z\WWVY[LK�I`�W\ISPJ�OLHS[O�JVUJLYUZ�WHY[PJ\SHYS`� PU� [OL�
JVU[L_[�VM�/0=�HUK�;)��� 

;OL� :V\[O� (MYPJHU� 5H[PVUHS� :[YH[LNPJ� 7SHU� ����� ¶�
����� YLJVNUPZLZ� TPNYHU[Z� HUK� \UKVJ\TLU[LK� MVYLPNU�
UH[PVUHSZ� HZ� ]\SULYHISL� WVW\SH[PVUZ� MVY� /0=�� ;)� HUK�
�:;0��� ;OPZ� PZ� ILJH\ZL� 9LM\NLLZ�� HZ`S\T� ZLLRLYZ� HUK�
\UKVJ\TLU[LK�TPNYHU[Z�HYL�VM[LU�[OL�WVW\SH[PVU�^OVZL�
YPNO[Z� HYL� ]PVSH[LK�� PUJS\KPUN� OH]PUN� SPTP[LK� HJJLZZ� [V�
WYP]H[L�OLHS[OJHYL��
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4.1. The Application of Socio-
Economic Rights in the Bill of 
Rights to Foreign Nationals

0U�[LYTZ�VM�ZLJ[PVU����VM�[OL�*VUZ[P[\[PVU�

���� ,]LY`VUL�OHZ�[OL�YPNO[�[V�OH]L�HJJLZZ�[V�¶
�H�� OLHS[OJHYL� ZLY]PJLZ�� PUJS\KPUN� YLWYVK\J[P]L�

OLHS[OJHYL"�

�I�� Z\ɉJPLU[�MVVK�HUK�^H[LY"�HUK�

�J�� ZVJPHS� ZLJ\YP[ �̀� PUJS\KPUN�� PM� [OL`� HYL� \UHISL�
[V� Z\WWVY[� [OLTZLS]LZ� HUK� [OLPY� KLWLUKHU[Z��
HWWYVWYPH[L�ZVJPHS�HZZPZ[HUJL��

���� ;OL�Z[H[L�T\Z[�[HRL�YLHZVUHISL�SLNPZSH[P]L�HUK�V[OLY�
TLHZ\YLZ��^P[OPU�P[Z�H]HPSHISL�YLZV\YJLZ��[V�HJOPL]L�
[OL�WYVNYLZZP]L�YLHSPZH[PVU�VM�LHJO�VM�[OLZL�YPNO[Z��

���� 5V� VUL� TH`� IL� YLM\ZLK� LTLYNLUJ`� TLKPJHS�
[YLH[TLU[�

;V� ^OH[� L_[LU[�� PM� HU �̀� PZ� [OL� NV]LYUTLU[� LU[P[SLK� [V�
KPɈLYLU[PH[L� VU� [OL� IHZPZ� VM� UH[PVUHSP[`�^OLU� WYV]PKPUN�
OLHS[OJHYL�ZLY]PJLZ�HUK�LTLYNLUJ`�TLKPJHS�[YLH[TLU[&

Khosa and others v Minister of Social Development 
and others"� Mahlaule and others v Minister of Social 
Development and others��� JVUJLYULK� H� JVUZ[P[\[PVUHS�
JOHSSLUNL� [V� Z[H[\[VY`� WYV]PZPVUZ� [OH[� L_JS\KLK�
WLYTHULU[� YLZPKLU[Z� MYVT� JLY[HPU� MVYTZ� VM� ZVJPHS�
HZZPZ[HUJL���� ;OL� HWWSPJHU[Z�� 4VaHTIPJHU� JP[PaLUZ�
^OV� ^LYL� HSZV� WLYTHULU[� YLZPKLU[Z� PU� :V\[O� (MYPJH��
HWWYVHJOLK� [OL� /PNO� *V\Y[� MVY� HU� VYKLY� KLJSHYPUN� [OL�
PTW\NULK� WYV]PZPVUZ� PU]HSPK�� ;OL� /PNO� *V\Y[� MV\UK�
[OH[� [OL� WYV]PZPVUZ� ^LYL� PUKLLK� PUJVUZPZ[LU[� ^P[O� [OL�
*VUZ[P[\[PVU�HUK�OLSK�[OH[�ZLJ[PVU����VM�[OL�*VUZ[P[\[PVU��
[OL�YPNO[�[V�HJJLZZ�[V�ZVJPHS�ZLJ\YP[ �̀�YLHK�^P[O�ZLJ[PVU� ��
[OL�YPNO[�[V�LX\HSP[ �̀�YLX\PYLK�[OL�Z[H[L�[V�WYV]PKL�ZVJPHS�

�������������:(������**��

����:���J��VM�[OL�:VJPHS�(ZZPZ[HUJL�(J[�� �VM��  ��YLZLY]LK�ZVJPHS�NYHU[Z�ZVSLS`�MVY�HNLK�:V\[O�(MYPJHU�JP[PaLUZ��:Z���I��PP��HUK��)�I��PP��VM�
[OL�ZHTL�(J[��HZ�HTLUKLK�I`�[OL�>LSMHYL�3H^Z�(TLUKTLU[�(J[�����VM��  ���YLZLY]LK�JOPSK�Z\WWVY[�NYHU[Z�HUK�JHYL�KLWLUKLUJ`�
NYHU[Z�MVY�:V\[O�(MYPJHU�JP[PaLUZ�VUS`�

����(J[�� �VM��  ��

�����:������VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�[OH[�ºB[DOL�)PSS�VM�9PNO[Z�PZ�H�JVYULYZ[VUL�VM�KLTVJYHJ`�PU�:V\[O�(MYPJH��0[�LUZOYPULZ�[OL�YPNO[Z�VM�all 
people in our country�HUK�HMMPYTZ�[OL�KLTVJYH[PJ�]HS\LZ�VM�O\THU�KPNUP[`��LX\HSP[`�HUK�MYLLKVT»��LTWOHZPZ�HKKLK��

���� Khosa��MU�����HIV]L��H[�WHYH�����

�����0IPK��H[�WHYH�����

�����:LL�L�N��Minister of Home Affairs and others v Watchenuka����������:(������:*(��PU�^OPJO�[OL�JV\Y[�\WOLSK�H�JOHSSLUNL�[V�[OL�
WYVOPIP[PVU�VU�HZ`S\T�ZLLRLYZ»�^VYRPUN�HUK�Z[\K`PUN�^OPSL�PU�:V\[O�(MYPJH�

�����:LL�L�N��Lawyers for Human Rights v Minister of Home Affairs����������:(������**��PU�^OPJO�[OL�JV\Y[�JVUMPYTLK�[OH[�[OL�YPNO[�[V�
MYLLKVT�HUK�ZLJ\YP[`�VM�[OL�WLYZVU�HWWSPLZ�[V�ºPSSLNHS�PTTPNYHU[Z»��[VV�

NYHU[Z� [V�HSS� PUKPNLU[� YLZPKLU[Z�^OV�TL[� [OL�JYP[LYPH� MVY�
HZZPZ[HUJL� PYYLZWLJ[P]L� VM� JP[PaLUZOPW�� ;OL� /PNO� *V\Y[�
YLMLYYLK�[OL�VYKLY�VM�PU]HSPKP[`�[V�[OL�*VUZ[P[\[PVUHS�*V\Y[�
MVY�JVUÄYTH[PVU��

;OL�*VUZ[P[\[PVUHS�*V\Y[�OHK�[V�KLJPKL�^OL[OLY�ZLJ[PVUZ�
�(c)�� �(b)�PP�� HUK� �)(b)�PP�� VM� [OL� :VJPHS� (ZZPZ[HUJL� (J[�� 
PUMYPUNLK� [OL� YPNO[� VM� [OL� HWWSPJHU[Z� [V� OH]L� HJJLZZ�
[V� ZVJPHS� ZLJ\YP[`� PU� [LYTZ� VM� ZLJ[PVU� ������J�� VM� [OL�
*VUZ[P[\[PVU��0[�OLSK�[OH[�[OL�YPNO[�[V�ZVJPHS�ZLJ\YP[`�]LZ[Z�
PU�ºL]LY`VUL»�^OPJO��MVY�[OL�W\YWVZLZ�VM�ZLJ[PVU�������J���
LTIYHJLZ�WLYTHULU[�YLZPKLU[Z!�

;OPZ� JV\Y[� OHZ� HKVW[LK� H� W\YWVZP]L� HWWYVHJO� [V� [OL�
PU[LYWYL[H[PVU� VM� YPNO[Z�� .P]LU� [OH[� [OL� *VUZ[P[\[PVU�
L_WYLZZS`�WYV]PKLZ� [OH[� [OL�)PSS�VM�9PNO[Z�LUZOYPULZ� [OL�
YPNO[Z�VM�ºHSS�WLVWSL�PU�V\Y�JV\U[Y`»����HUK�PU�[OL�HIZLUJL�
VM�HU`�PUKPJH[PVU�[OH[�[OL�Z�������YPNO[�PZ�[V�IL�YLZ[YPJ[LK�
[V�JP[PaLUZ�HZ�PU�V[OLY�WYV]PZPVUZ�PU�[OL�)PSS�VM�9PNO[Z��[OL�
^VYK�ºL]LY`VUL»�PU�[OPZ�JOHW[LY�JHUUV[�IL�JVUZ[Y\LK�HZ�
YLMLYYPUN�VUS`�[V�ºJP[PaLUZ»��� 

;OL� JV\Y[� OLSK� M\Y[OLY� [OH[�� ^OPSL� P[� PZ� ULJLZZHY`� MVY�
[OL�Z[H[L� [V�\ZL�JSHZZPÄJH[PVUZ� [V�KPɈLYLU[PH[L�IL[^LLU�
WLVWSL�MVY�[OL�WYV]PZPVU�VM�ILULÄ[Z��[OVZL�JSHZZPÄJH[PVUZ�
T\Z[� \S[PTH[LS`� IL� ºYLHZVUHISL»� PU� [LYTZ� VM� [OL�
*VUZ[P[\[PVU��;OLYLMVYL��[OL�JYP[LYPVU�VM�ºJP[PaLUZOPW»�OHK�
[V�IL�YLHZVUHISL�PU�VYKLY�[V�WHZZ�JVUZ[P[\[PVUHS�T\Z[LY��� 

6[OLY�JHZLZ�OH]L�HSZV�HKKYLZZLK�KPɈLYLU[PH[PVU�IL[^LLU�
JP[PaLUZ�HUK�MVYLPNU�UH[PVUHSZ��JVUÄYTPUN�[OL�HWWSPJH[PVU�
VM� [OL� )PSS� VM� 9PNO[Z� [V� HZ`S\T� ZLLRLYZ��� HUK� L]LU� [V�
\UKVJ\TLU[LK�TPNYHU[Z���HUK�YLX\PYPUN�HU`�SPTP[H[PVU�VM�
[OL�YPNO[Z�VM�[OLZL�WLYZVUZ�[V�IL�Q\Z[PÄLK�\UKLY�ZLJ[PVU�
���VM�[OL�*VUZ[P[\[PVU�

0U� SPNO[� VM� [OL� SHUN\HNL� VM� ZLJ[PVU� ���� ^OPJO� JVUMLYZ�
YPNO[Z�VU� ºL]LY`VUL»�� HZ� PU[LYWYL[LK� PU�Khosa�� [OL�WVPU[�
VM�KLWHY[\YL� PU� YLZWLJ[�VM� [OL�YPNO[�VM� YLM\NLLZ��HZ`S\T�
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ZLLRLYZ� HUK� V[OLY� MVYLPNU� UH[PVUHSZ� [V� OH]L� HJJLZZ� [V�
OLHS[OJHYL�� PUJS\KPUN� OLHS[OJHYL� PU� YLSH[PVU� [V� /0=� HUK�
(0+:�� PZ� [OH[�Z\JO�WLYZVUZ�OH]L�[OL�ZHTL�LU[P[SLTLU[Z�
HZ� KV� :V\[O� (MYPJHU� JP[PaLUZ�� (U`� KLWHY[\YL� MYVT� [OPZ�
WYPUJPWSL�SPTP[Z�[OLPY�YPNO[�[V�OH]L�HJJLZZ�[V�OLHS[OJHYL�PU�
[LYTZ�VM�ZLJ[PVU����HUK�[OLPY�YPNO[�[V�LX\HSP[`�PU�[LYTZ�VM�
ZLJ[PVU� �HUK�T\Z[�IL�Q\Z[PÄLK��

2OVZH� KLTVUZ[YH[LZ� [OH[� [OL� *VUZ[P[\[PVUHS� *V\Y[� ^PSS�
UV[� LHZPS`� HJJLW[� KPɈLYLU[PH[PVU� IL[^LLU� JP[PaLUZ� HUK�
MVYLPNU�UH[PVUHSZ�PU�[OL�JVU[L_[�VM�ZVJPV�LJVUVTPJ�YPNO[Z��
;OPZ�^PSS�HSZV�HWWS`�PU�[OL�JVU[L_[�VM�HJJLZZ�[V�OLHS[OJHYL�
MVY� YLM\NLLZ�� HZ`S\T� ZLLRLYZ� VY� L]LU� \UKVJ\TLU[LK�
TPNYHU[Z�

4.2. Legislation and Policy Directives
:LJ[PVU����VM�[OL�9LM\NLLZ�(J[�L_WYLZZS`�JVUMLYZ�JLY[HPU�
YPNO[Z�VU�YLM\NLLZ�PUJS\KPUN�[OL�YPNO[�[V�‘the same basic 
health services and basic primary education which the 
inhabitants of the Republic receive from time to time’ 
�LTWOHZLZ�HKKLK��� �;)�HUK�(U[PYL[YV]PYHS�[YLH[TLU[�HUK�
WYL]LU[PVU� VM� TV[OLY�[V�JOPSK� [YHUZTPZZPVU� JVUZ[P[\[L�
IHZPJ�OLHS[O�ZLY]PJLZ�[V�^OPJO�PUOHIP[HU[Z�VM�:V\[O�(MYPJH�
HYL�LU[P[SLK��(JJVYKPUNS �̀�ZLJ[PVU����VM�[OL�9LM\NLLZ�(J[�
JVUÄYTZ�[OH[�YLM\NLLZ�HYL�HSZV�LU[P[SLK�[V�Z\JO�[YLH[TLU[��

:LJ[PVU���VM�[OL�5H[PVUHS�/LHS[O�(J[���NV]LYUZ�LSPNPIPSP[`�
MVY� MYLL� OLHS[O� ZLY]PJLZ� PU� [OL� W\ISPJ� OLHS[O� ZLJ[VY�� 0[�
KVLZ�UV[�YLMLY�[V�UH[PVUHSP[`�VY�W\YWVY[�[V�SPTP[�[OL�YPNO[Z�
[OH[� P[� JVUMLYZ� [V� HU`� JH[LNVY`� VM� WLYZVU� I`� YLMLYLUJL�
[V�JP[PaLUZOPW�VY�ZPTPSHY�Z[H[\Z��0[�[OLYLMVYL�HWWLHYZ�[OH[�
[OL�5H[PVUHS�/LHS[O�(J[�HWWSPLZ� [V�HSS�WLYZVUZ� PU�:V\[O�
(MYPJH�YLNHYKSLZZ�VM�UH[PVUHSP[`�HUK�YLNHYKSLZZ�VM�^OL[OLY�
[OL`� HYL� SLNHSS`� PU� :V\[O� (MYPJH� VY� UV[�� Z\IQLJ[� [V� HU`�
JVUKP[PVUZ�WYLZJYPILK�I`�[OL�4PUPZ[LY�VM�/LHS[O�PU�[LYTZ�
VM�ZLJ[PVU���

:[\KPLZ� OH]L� ZOV^U� [OH[�� PU� WYHJ[PJL�� MVYLPNU� UH[PVUHSZ�
HYL�HISL�[V�HJJLZZ�/0=�[LZ[PUN�HUK�JV\UZLSSPUN��PUJS\KPUN�
;)�ZJYLLUPUN�^P[OPU�[OL�W\ISPJ�OLHS[O�Z`Z[LT�I\[�HYL�UV[�
ULJLZZHYPS`�HISL�[V�HJJLZZ�[YLH[TLU[��� 

� ��:����N��

�����(J[����VM������

�����=LHYL`��MU����HIV]L��H[�W������

�����;OPZ�HWWLHYZ�[V�IL�H�YLMLYLUJL�[V�:(+*�TLTILY�Z[H[LZ���:LL�/HZZPT�L[�HS���MU��� �HIV]L��H[�W��� ��

����)\[�ZLL�/HZZPT�L[�HS���MU��� �HIV]L��H[�W��� ���Z[H[PUN�[OH[�HZ`S\T�ZLLRLYZ�HYL�L_JS\KLK�MYVT�HJJLZZ�[V�(9=�[YLH[TLU[�HUK�HYN\PUN�[OH[�
[OPZ�L_JS\ZPVU�PZ�\UJVUZ[P[\[PVUHS�

����:LL�*694:(�º�7YV[LJ[PUN�9LM\NLLZ�(Z`S\T�:LLRLYZ�HUK�0TTPNYHU[Z�PU�:V\[O�(MYPJH�K\YPUN�����»�(WYPS������H[����HJJLZZLK�VU�O[[W!��
^^^�JVYTZH�VYN�aH�^W�JVU[LU[�\WSVHKZ���������*V94:(�9LWVY[������WKM

����(UUL_\YL�/�H[�WHYH����

6U�� �:LW[LTILY������[OL�+LWHY[TLU[�VM�/LHS[O�PZZ\LK�
H� KPYLJ[P]L� [V� HSS� 7YV]PUJPHS� /LHS[O� 9L]LU\L� 4HUHNLYZ�
HUK� /0=�(0+:� +PYLJ[VYH[LZ�� LU[P[SLK� º/VZWP[HS� -LLZ!�
(ZZLZZTLU[�VM�9LM\NLL�(Z`S\T�:LLRLYZ��^P[O�VY�^P[OV\[�
H� WLYTP[�»�� ;OL� KPYLJ[P]L� YLMLYZ� [V� ZLJ[PVU� ��� VM� [OL�
9LM\NLLZ�(J[�HUK�[OL�YPNO[Z�[OH[�P[�JVUMLYZ�VU�HSS�YLM\NLLZ�
PU�YLZWLJ[�VM�OLHS[OJHYL��;OL�KPYLJ[P]L�ZH`Z�[OH[�YLM\NLLZ�
VY� HZ`S\T� ZLLRLYZ� ^P[O� VY� ^P[OV\[� H� WLYTP[� ^OV� KV�
HJJLZZ� W\ISPJ� OLHS[OJHYL� ºZOHSS� IL� HZZLZZLK� HJJVYKPUN�
[V�[OL�J\YYLU[�4,(5:�[LZ[»��ZL[�V\[�PU�(UUL_\YL�/�[V�[OL�
KPYLJ[P]L��� 0U� [LYTZ� VM� [OL�TLHUZ� [LZ[�� UVU�JP[PaLUZ� HYL�
ºM\SS�WH`PUN� WH[PLU[Z»�� ^P[O� [OL� L_JLW[PVU� VM� WLYTHULU[�
YLZPKLU[Z��UVU�:V\[O�(MYPJHUZ�^P[O�[LTWVYHY`�YLZPKLUJL�
VY� ^VYR� WLYTP[Z�� HUK� WLYZVUZ� MYVT� ºULPNOIV\YPUN�
Z[H[LZ»��� ^OV� LU[LY� :V\[O� (MYPJH� PSSLNHSS �̀� ;OLZL� [OYLL�
JH[LNVYPLZ� VM� MVYLPNU� UH[PVUHSZ� [OLYLMVYL� HWWLHY� [V� IL�
LU[P[SLK� [V� MYLL� IHZPJ� OLHS[OJHYL�� ;OL� KPYLJ[P]L� HSZV�
WYV]PKLZ�[OH[�ºBYDLM\NLLZ�HZ`S\T�ZLLRLYZ�^P[O�VY�^P[OV\[�
H� WLYTP[� [OH[� KV� HJJLZZ� W\ISPJ� OLHS[OJHYL���ZOHSS� IL�
L_LTW[LK� MYVT�WH`PUN� MVY�(9;�ZLY]PJLZ� PYYLZWLJ[P]L�VM�
[OL� ZP[L� VY� SL]LS� VM� PUZ[P[\[PVU�^OLYL� [OLZL� ZLY]PJLZ� HYL�
YLUKLYLK»���� <UMVY[\UH[LS �̀� P[� PZ� JVTTVU� WYHJ[PJL� H[�
W\ISPJ�OLHS[O�MHJPSP[PLZ�[V�[\YU�H^H`�YLM\NLLZ�HUK�HZ`S\T�
ZLLRLYZ�^OV�KV� UV[� OH]L� [OLPY� WLYTP[Z���� ;OL� KPYLJ[P]L�
TH`�IL�YLSPLK�\WVU��H[�SLHZ[�PU�YLSH[PVU�[V�(9;��[V�KLTHUK�
[YLH[TLU[� L]LU� ^P[OV\[� H� WLYTP[�� ;OL� KPYLJ[P]L� Z[H[LZ�
[OH[� ºBYDLM\NLLZ�HZ`S\T�ZLLRLYZ�^OVZL� PUJVTL�L_JLLKZ�
[OL�WYL]HPSPUN�TLHUZ� [LZ[�ZOHSS�IL� SL]PLK»�HZ� M\SS�WH`PUN�
WH[PLU[Z�0U�HKKP[PVU��[OL�TLHUZ�[LZ[�P[ZLSM�Z[H[LZ�[OH[�ºVUS`�
:V\[O� (MYPJHU� JP[PaLUZ� ZOHSS� IL� LU[P[SLK� [V� MYLL� WYPTHY`�
OLHS[OJHYL�ZLY]PJLZ»��� 

0[� PZ� [OLYLMVYL� JSLHY� [OH[�� HS[OV\NO� [OL� KPYLJ[P]L� NYHU[Z�
MYLL� HJJLZZ� [V� IHZPJ� OLHS[OJHYL� HUK� (9;� ZLY]PJLZ� [V�
YLM\NLLZ�HUK�HZ`S\T�ZLLRLYZ�^P[O�VY�^P[OV\[� H�WLYTP[��
[OL�KPYLJ[P]L� SPTP[Z� [OL�HJJLZZ�[V�OLHS[OJHYL�ZLY]PJLZ�VM�
MVYLPNU�UH[PVUHSZ��PUJS\KPUN�YLM\NLLZ�HUK�HZ`S\T�ZLLRLYZ��
PU�JLY[HPU�YLZWLJ[Z��0U�[OPZ�YLNHYK��[OL�KPYLJ[P]L�SPTP[Z�[OL�
JVUZ[P[\[PVUHS�YPNO[�[V�OLHS[OJHYL�ZL[�V\[�PU�ZLJ[PVU����VM�
[OL�*VUZ[P[\[PVU��HZ�^LSS�HZ�WVZZPIS`�[OL�YPNO[�[V�LX\HSP[`�
PU�ZLJ[PVU� �HUK�[OL�YPNO[�VM�JOPSKYLU�[V�IHZPJ�OLHS[OJHYL�
ZLY]PJLZ� PU� ZLJ[PVU� �����(c)��� :\JO� H� SPTP[H[PVU� TH`� IL�
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Z\ZJLW[PISL�[V�JVUZ[P[\[PVUHS�JOHSSLUNL�HUK�^V\SK�YLX\PYL�
Q\Z[PÄJH[PVU�PU�[LYTZ�VM�ZLJ[PVU����VM�[OL�*VUZ[P[\[PVU�

0[� PZ� PTWVY[HU[� [V� UV[L� [OH[� PU� 1HU\HY`� ��� �� 7YV]PUJPHS�
/LHS[O�KLWHY[TLU[Z� YLJLP]LK�H� SL[[LY� MYVT� [OL�5H[PVUHS�
+LWHY[TLU[� VM� /LHS[O� KPYLJ[P]L� [OLT� [V� JOHYNL� MVYLPNU�
WH[PLU[Z� [OL� TH_PT\T� YH[L�� ;OPZ� +PYLJ[P]L� ^HZ� SH[LY�
^P[OKYH^U�^P[O�Z[H[LTLU[�[OH[�[OPZ�KPYLJ[P]L�ZOV\SK�OH]L�
UL]LY�ILLU�PZZ\LK��0[�PZ��OV^L]LY��UV[�JSLHY�^OL[OLY�[OL�
^P[OKYH^HS� VM� [OL���� �+PYLJ[P]L�TLHUZ� [OH[� [OH[� �����
+PYLJ[P]L�YLTHPUZ�LɈLJ[P]L��

5. Remedies
����� 5VU�Q\KPJPHS�9LTLKPLZ!�9LJV\YZL�

when Health Professionals Fail 
to Deliver Services to Foreign 
Nationals 

(�]HYPL[`�VM�YLTLKPLZ�TH`�IL�H]HPSHISL�PU�YLSH[PVU�[V�HJJLZZ�
[V� OLHS[OJHYL� ZLY]PJL� [V� MVYLPNU� UH[PVUHSZ� VY� YLM\NLLZ��
0U�THU`� PUZ[HUJLZ�� PUKP]PK\HS� OLHS[O� WYVMLZZPVUHSZ�TH`�
MHPS� VY� YLM\ZL� [V� WYV]PKL� OLHS[OJHYL� ZLY]PJLZ� [V� MVYLPNU�
UH[PVUHSZ�¶�VU�[OL�NYV\UKZ�VM�UH[PVUHSP[`�VY�V[OLY^PZL�¶�
V\[� VM� PNUVYHUJL� VM� [OL� YPNO[Z� VM� Z\JO� WLVWSL�� 0U� Z\JO�
JHZLZ�� H� ^YP[[LU� JVTWSHPU[� VY� SL[[LY� VM� KLTHUK� [V� [OL�
OLHK�VM�[OL�YLSL]HU[�W\ISPJ�OLHS[O�MHJPSP[`�TH`�Z\ɉJL�[V�
ZLJ\YL�[OL�ULJLZZHY`�OLHS[OJHYL��

>OLU�H� Z[H[L�TLKPJHS� MHJPSP[`� YLM\ZLZ� [V�WYV]PKL�OLHS[O�
ZLY]PJLZ��H�JVTWSHPU[�TH`�IL�SVKNLK�̂ P[O�[OL�+LWHY[TLU[�
VM�/LHS[O�VY�^P[O�H�YLSL]HU[�IVK`�[HZRLK�[V�V]LYZLL�[OPZ�
RPUK�VM�ZLY]PJL�KLSP]LY`�Z\JO�HZ�[OL�7\ISPJ�7YV[LJ[VY�VY�
[OL�:V\[O�(MYPJHU�/\THU�9PNO[Z�*VTTPZZPVU�

0U� WYHJ[PJL�� P[� TH`� HSZV� IL� \ZLM\S� [V� HWWYVHJO� HU�
VYNHUPZH[PVU� Z\JO� HZ� +VJ[VYZ� >P[OV\[� )VYKLYZ��� [V�
WYV]PKL�H�YLMLYYHS�MVY�H�WH[PLU[�[V�HJJLZZ�[OL�W\ISPJ�OLHS[O�
Z`Z[LT����:VTL[PTLZ��Z\JO�VYNHUPZH[PVUZ�JHU�HSZV�HK]PZL�
^OPJO� W\ISPJ� OLHS[O� MHJPSP[PLZ� HYL�TVZ[� SPRLS`� [V� WYV]PKL�
[OL�YLSL]HU[�OLHS[OJHYL�ZLY]PJLZ�¶�MVY�PUZ[HUJL��H[�^OPJO�
WHY[PJ\SHY�JSPUPJ�VY�OVZWP[HS�(9=�PUP[PH[PVU�VY�;)�[YLH[TLU[�
PZ�H]HPSHISL��

����:LL�[OL�4:-»Z�^LIZP[L�H[�^^^�TZM�VYN�aH��4:-�PZ�[OL�HIIYL]PH[PVU�VM�[OL�VYNHUPZH[PVU»Z�-YLUJO�UHTL��4tKLJPUZ�:HUZ�-YVU[PuYLZ�

����6[OLY�VYNHUPZH[PVUZ�[OH[�WYV]PKL�OLHS[O�HZZPZ[HUJL�PUJS\KL�[OL�*HWL�;V^U�9LM\NLL�*LU[YL�HUK��PU�YLZWLJ[�VM�[YH\TH��[OL�*LU[YL�MVY�[OL�
:[\K`�VM�=PVSLUJL�HUK�9LJVUJPSPH[PVU�

����:LJ[PVU�������VM�7,7<+(

� ��:LJ[PVU�������7,7<+(�YLHK�^P[O�9LN������

5.2. Judicial Remedies
5.2.1. High Court Application
0U�V[OLY�JHZLZ��P[�TH`�IL�ULJLZZHY`�[V�SP[PNH[L�MVY�HJJLZZ�
[V�OLHS[OJHYL�I`�^H`�VM�HWWSPJH[PVU�WYVJLLKPUNZ� PU� [OL�
/PNO�*V\Y[�¶�[V�ZLJ\YL�HU�VYKLY�KPYLJ[PUN�[OH[�[OL�YLSL]HU[�
[YLH[TLU[� VY� V[OLY� ZLY]PJL� IL� WYV]PKLK�� 6YNHUPZH[PVUZ�
Z\JO�HZ�3H^`LYZ� MVY�/\THU�9PNO[Z��:LJ[PVU���HUK� [OL�
3LNHS� 9LZV\YJLZ� *LU[YL� OH]L� Z\JJLZZM\SS`� SP[PNH[LK�
Z\JO� JHZLZ� PU� [OL� WHZ[��>OLU� [YLH[TLU[� PZ� YLM\ZLK� VU�
[OL� IHZPZ� VM� SLNPZSH[PVU� VY� WVSPJ �̀� P[� TH`� IL� ULJLZZHY`�
[V�JOHSSLUNL�[OL�]HSPKP[`�VM�[OH[�SLNPZSH[PVU�VY�WVSPJ`�HUK�
ZLLR�HU�VYKLY�Z[YPRPUN�P[�KV^U��-VY�PUZ[HUJL��PM�H�MVYLPNU�
UH[PVUHS� PZ� YLM\ZLK� MYLL� [YLH[TLU[� VU� [OL� IHZPZ� VM� [OL�
�����KPYLJ[P]L�YLMLYYLK�[V�HIV]L��P[�TH`�IL�ULJLZZHY`�[V�
JOHSSLUNL�[OL�JVUZ[P[\[PVUHS�]HSPKP[`�VM�[OH[�WVY[PVU�VM�[OL�
KPYLJ[P]L��>OLU�[YLH[TLU[�PZ�YLX\PYLK�PTTLKPH[LS �̀�\YNLU[�
WYVJLLKPUNZ�TH`�IL�ULJLZZHY �̀�>OLU�YLM\ZHS�VY�MHPS\YL�[V�
WYV]PKL�OLHS[OJHYL�PZ�Z`Z[LTPJ��H�Z[Y\J[\YHS�PU[LYKPJ[�PZ�HU�
VW[PVU�[V�JVUZPKLY��

5.2.2. Equality Court 
;OL�,X\HSP[`�*V\Y[Z�^LYL� JYLH[LK� I`� [OL�7YVTV[PVU� VM�
,X\HSP[`� HUK� 7YL]LU[PVU� VM� <UMHPY� +PZJYPTPUH[PVU� (J[�
�7,7<+(��̂ OPJO�̂ HZ�LUHJ[LK�HZ�H�KPYLJ[�YLZ\S[�VM�ZLJ[PVU�
 ��YLHK�^P[O�P[LT�������VM�:JOLK\SL����VM�[OL�*VUZ[P[\[PVU��
7,7<+(� KLZPNUH[LZ� HSS� 4HNPZ[YH[L»Z� *V\Y[Z� HUK� /PNO�
*V\Y[Z�HZ�,X\HSP[`�*V\Y[Z�MVY�[OLPY�HYLH�VM�Q\YPZKPJ[PVU�

-VYLPNU� UH[PVUHSZ� JHU� PUZ[P[\[L� WYVJLLKPUNZ� H[� [OL�
,X\HSP[`�*V\Y[��;OLZL�WYVJLLKPUN�JHU�HSZV�IL�PUZ[P[\[LK�
VU�[OLPY�ILOHSM�VY��ºVY�PU�[OL�PU[LYLZ[Z�VM��H�NYV\W�VY�JSHZZ�VM�
WLYZVUZ��I`�HU`�WLYZVU�HJ[PUN�PU�[OL�W\ISPJ�PU[LYLZ[�VY�I`�
HU`�HZZVJPH[PVU�HJ[PUN�PU�[OL�PU[LYLZ[Z�VM�P[Z�TLTILYZ»�� 
7YVJLLKPUNZ� JHU�IL� PUZ[P[\[LK� \ZPUN� H�WYLZJYPILK� MVYT�
I`�UV[PM`PUN�[OL�JSLYR�VM� [OL�LX\HSP[`�JV\Y[�VM�OPZ�VY�OLY�
PU[LU[PVU� [V� KV� ZV�� �<WVU� Z\ITPZZPVU� VM� [OPZ� MVYT� [OL�
MVSSV^PUN�WYVJLZZ�[HRLZ�WSHJL!�

%� ;OL�,X\HSP[`�JSLYR�^PSS�[OLU�UV[PM`�[OL�YLZWVUKLU[�
^P[OPU���KH`Z��^OV��PU�[\YU��OHZ����KH`Z�[V�YLWS �̀�
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%� ;OL�7YLZPKPUN�6MMPJLY�OHZ���KH`Z�[V�KLJPKL�^OL[OLY�
[OL�TH[[LY�PZ�[V�IL�OLHYK�H[�[OL�,X\HSP[`�JV\Y[�VY�
YLMLYYLK�[V�HU�HS[LYUH[P]L�MVY\T��0M�[OL�7YLZPKPUN�
6MMPJLY�KLJPKLZ�[V�OLHY�[OL�TH[[LY��[^V�OLHYPUNZ�^PSS�
[HRL�WSHJL��
�» ;OL�MPYZ[�PZ�[OL�+PYLJ[PVUZ�/LHYPUN��H[�^OPJO�HSS�

WHY[PLZ�^PSS�IL�WYLZLU[��
�» ;OL�ZLJVUK�PZ�/LHYPUN�VU�[OL�4LYP[Z�[V�THRL�H�

KLJPZPVU�VU�[OL�MHJ[Z�WYLZLU[LK�I`�[OL�WHY[PLZ�

;OL�,X\HSP[`�*V\Y[�OHZ�[OL�WV^LY�[V�THRL�[OL�MVSSV^PUN�
VYKLYZ!

%� PU[LYPT�VYKLY"
%� KLJSHYH[VY`�VYKLY"
%� HU�VYKLY�THRPUN�H�ZL[[SLTLU[�IL[^LLU�[OL�WHY[PLZ�[V�

[OL�WYVJLLKPUNZ�HU�VYKLY�VM�JV\Y["
%� HU�VYKLY�MVY�[OL�WH`TLU[�VM�KHTHNLZ"
%� HU�VYKLY�YLZ[YHPUPUN�\UMHPY�KPZJYPTPUH[VY`�WYHJ[PJLZ�

VY�KPYLJ[PUN�[OH[�ZWLJPMPJ�Z[LWZ�IL�[HRLU�[V�Z[VW�[OL�
\UMHPY�KPZJYPTPUH[PVU"

%� HU�VYKLY�[V�THRL�ZWLJPMPJ�VWWVY[\UP[PLZ�HUK�
WYP]PSLNLZ�\UMHPYS`�KLUPLK�H]HPSHISL�[V�[OL�
JVTWSHPUHU["

%� HU�VYKLY�MVY�[OL�PTWSLTLU[H[PVU�VM�ZWLJPHS�TLHZ\YLZ�
[V�HKKYLZZ�[OL�\UMHPY�KPZJYPTPUH[PVU��HU�VYKLY�[OH[�HU�
\UJVUKP[PVUHS�HWVSVN`�IL�THKL"

%� HU�VYKLY�YLX\PYPUN�[OL�YLZWVUKLU[�[V�\UKLYNV�HU�
H\KP[�VM�ZWLJPMPJ�WVSPJPLZ�VY�WYHJ[PJLZ�HZ�KL[LYTPULK�
I`�[OL�JV\Y["�HUK

%� HU�VYKLY�VM�JVZ[Z�HNHPUZ[�HU`�WHY[`�[V�[OL�
WYVJLLKPUNZ�VY�HU�VYKLY�[V�JVTWS`�^P[O�HU`�
WYV]PZPVU�VM�[OL�(J[�

6. Conclusion
-VYLPNU� UH[PVUHSZ� PUJS\KPUN� YLM\NLLZ�� HZ`S\T� ZLLRLYZ�
HUK�\UKVJ\TLU[LK�TPNYHU[Z�JVU[PU\L�[V�MHJL�VIZ[HJSLZ�
PU� HJJLZZPUN� OLHS[OJHYL�� ;OPZ� PZ� LZWLJPHSS`� [Y\L� VM�
\UKVJ\TLU[LK�TPNYHU[Z�� 0U� [LYTZ�VM� [OL�:V\[O�(MYPJHU�
SLNPZSH[PVU�� YLM\NLLZ� HUK� V[OLY� MVYLPNU� UH[PVUHSZ� HYL�
LU[P[SLK� [V� MYLL� IHZPJ� OLHS[OJHYL� ZLY]PJLZ� HUK� HU`�
L_JS\ZPVU� IHZLK� VU� UH[PVUHSP[`�^V\SK� IL� \USH^M\S�� ;OL�
+LWHY[TLU[�VM�/LHS[O»Z������HUK���� �KPYLJ[P]L�JVUÄYTZ�
[OH[�/0=�HUK�;)�[YLH[TLU[�ZWLJPÄJHSS �̀�T\Z[�IL�WYV]PKLK�
[V� HU`VUL�� PUJS\KPUN� MVYLPNU� UH[PVUHSZ�� ^P[OV\[� JOHYNL�
HUK�̂ P[OV\[�L_JS\ZPVU�PM�[OL�HWWSPJHISL�TLHUZ�[LZ[�PZ�TL[��
;OL�SH^�HJJVYKPUNS`�N\HYHU[LLZ�[OH[�MVYLPNU�UH[PVUHSZ�HYL�
H[� SLHZ[� HISL� [V� HJJLZZ� IHZPJ� OLHS[OJHYL� ZLY]PJLZ� HUK�
LZWLJPHSS`�;)�HUK�/0=�[YLH[TLU[��;OL�5H[PVUHS�:[YH[LNPJ�
7SHU� ����¶����� HSZV� ZLL� P[� HZ� PTWLYH[P]L� [V� HKKYLZZ�
HJJLZZ� [V� OLHS[OJHYL� MVY� MVYLPNU� UH[PVUHS� [V� HKKYLZZ�
IYVHK�W\ISPJ�ULLKZ�� 0U�WYHJ[PJL�� [OV\NO��L_JS\ZPVU�HUK�
KPZJYPTPUH[PVU� YLTHPU� SHTLU[HIS`�JVTTVU�VJJ\YYLUJLZ�
HUK�MVYLPNU�UH[PVUHSZ�JVU[PU\L�[V�KPL�WYL]LU[HISL�KLH[OZ�
HM[LY�ILPUN�[\YULK�H^H`�MYVT�W\ISPJ�OLHS[OJHYL�MHJPSP[PLZ��
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1. Introduction 
����� +LÄUPUN�:L_�>VYR
;OL�:V\[O�(MYPJHU�5H[PVUHS�:[YH[LNPJ����������1��KLÄULZ�
ZL_�^VYR�HZ�ºJVUZLUZ\HS�ZL_�IL[^LLU�HK\S[Z�^OPJO�JHU�
[HRL�THU`�MVYTZ��HUK�]HYPLZ�IL[^LLU�HUK�̂ P[OPU�JV\U[YPLZ�
HUK� JVTT\UP[PLZ�»� :L_�^VYR� HSZV� ]HYPLZ� PU� [OL� KLNYLL�
[V�^OPJO� P[� PZ�TVYL� VY� SLZZ� ºMVYTHS»�� VY� VYNHUPZLK�� The 
:V\[O�(MYPJHU�5H[PVUHS�:L_�>VYRLY�/0=�7SHU��������� �
�:L_�>VYRLY�7SHU����KLÄULZ�H�ZL_�̂ VYRLY�HZ�H�ºJVUZLU[PUN�
HK\S[� ����`LHYZ�VY�VSKLY��THSL��MLTHSL�VY�[YHUZNLUKLYLK�
WLYZVU�^OV�^VYRZ�PU�KPɈLYLU[�ZL[[PUNZ�^P[O�[OL�WYPTHY`�
PU[LU[PVU�VM�L_JOHUNPUN�TVUL`�MVY�ZL_�»�

:L_� ^VYRLYZ� HYL� H� RL`� HUK� ]\SULYHISL� WVW\SH[PVU� [OH[�
MHJLZ�H�OPNOLY�YPZR�VM�/0=�L_WVZ\YL�HUK�HYL�TVYL�SPRLS`�[V�
[YHUZTP[�/0=�ILJH\ZL�[OL`�OH]L�H�NYLH[LY�/0=�WYL]HSLUJL�
YH[L���;OL�:L_�>VYRLY�/0=�7SHU�Z[H[LZ�[OH[�[OL�WYL]HSLUJL�
YH[L� PU�:V\[O�(MYPJH�HTVUN� MLTHSL�ZL_�^VYRLYZ� YHUNLZ�
MYVT����� [V� ����� ZPNUPÄJHU[S`� OPNOLY� [OHU� [OL� ������
� ���*0� ����������� WYL]HSLUJL� HTVUN� HK\S[�^VTLU� PU�
[OL�NLULYHS�WVW\SH[PVU�� 

1.2. Why are Sex Workers Vulnerable 
to HIV?

9LZLHYJO� OHZ� ZOV^U� [OH[� ZL_� ^VYRLYZ»� HJJLZZ� [V�
OLHS[OJHYL�� PUJS\KPUN� HJJLZZ� [V� /0=� WYL]LU[PVU�
WYVNYHTTPUN��OHZ�ILLU�VIZ[Y\J[LK�I`�[OL�JYPTPUHSPZH[PVU�
VM�ZL_�^VYR���0U�THU`�ZVJPL[PLZ�ZL_�^VYR�PZ�YLNHYKLK�HZ�
PTTVYHS��9LSPNPV\Z�HUK�JVUZLY]H[P]L�NYV\WZ� YLNHYK�ZL_�
^VYR�HZ�H�ºKHUNLY�[V�OLHS[O��TVYHSP[`�HUK�ZVJPHS�VYKLY»�� 
(Z� H� YLZ\S[�� ZL_� ^VYR� PZ� ºPUJYLKPIS`� Z[PNTH[PZLK»� HUK�

��� :V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU�-VY�/0=��;)�HUK�:;0Z�����������H]HPSHISL�H[�O[[WZ!��ZHUHJ�VYN�aH��^W�JVU[LU[�\WSVHKZ���������
5:7F-\SS+VJ\TLU[F-05(3�WKM�

��� 0IPK�H[�����

��� ;OL�:V\[O�(MYPJHU�5H[PVUHS�:L_�>VYRLY�/0=�7SHU��������� �H]HPSHISL�H[�O[[WZ!��^^^�MHZ[�[YHJ[JP[PLZ�VYN�ZP[LZ�KLMH\S[�MPSLZ�:V\[O�
(MYPJHU�5H[PVUHS�:L_�>VYRLY�/0=�7SHU��������� �WKM��SHZ[�HJJLZZLK�VU���5V]LTILY������

��� 0IPK�H[����

��� <5(0+:�¸1\KNPUN�[OL�,WPKLTPJ!�(�1\KPJPHS�/HUKIVVR�VU�/0=��/\THU�9PNO[Z�HUK�3H^¹���������H[�����H]HPSHISL�H[�O[[W!��^^^�\UHPKZ�
VYN�ZP[LZ�KLMH\S[�MPSLZ�TLKPHFHZZL[�������F1\KNPUN�LWPKLTPJFLUF��WKM�

��� ;OL�:V\[O�(MYPJHU�5H[PVUHS�:L_�>VYRLYZ�/0=�7SHU������¶���� �H[����H]HPSHISL�H[�O[[WZ!��ZV\[OHMYPJH�\UMWH�VYN�ZP[LZ�KLMH\S[�MPSLZ�
W\I�WKM�:V\[O���(MYPJHU���5H[PVUHS���:L_���>VYRLY���/0=���7SHU����������������� ���-05(3���3H\UJO���
*VW`������������ ��������� �WKM�SHZ[�HJJLZZLK�VU����1\UL������

��� /\THU�9PNO[Z�>H[JO�¸>O`�:L_�>VYR�:OV\SK�IL�+LJYPTPUHSPZLK�PU�:V\[O�(MYPJH¹����� ��H]HPSHISL�H[�O[[WZ!��^^^�OY^�VYN�ZP[LZ�KLMH\S[�
MPSLZ�YLWVY[FWKM�ZV\[OHMYPJH��� F^LIF��WKM�SHZ[�HJJLZZLK�VU����4HYJO������H[����

��� 8\HU�HUK�>HYK�¸(SS�VM�\Z�JV\U[�¶�7HY[�0!�+L]LSVWPUN�WVSPJ`�HUK�HK]VJHJ`�ZRPSSZ�MVY�[OL�PU]VS]LTLU[�VM�HMMLJ[LK�JVTT\UP[PLZ�PU�
YLZWVUKPUN�[V�/0=�(0+:¹��H[����H]HPSHISL�H[�O[[W!��^^^�OP]WVSPJ`�VYN�3PIYHY`�/77�������WKM�

 �� /\THU�9PNO[Z�>H[JO�¸>O`�:L_�>VYR�:OV\SK�IL�+LJYPTPUHSPZLK�PU�:V\[O�(MYPJH¹����� ��H]HPSHISL�H[�O[[WZ!��^^^�OY^�VYN�ZP[LZ�KLMH\S[�
MPSLZ�YLWVY[FWKM�ZV\[OHMYPJH��� F^LIF��WKM�SHZ[�HJJLZZLK�VU����4HYJO������H[����

WLVWSL�LUNHNPUN�PU�ZL_�^VYR�HYL�ZLYPV\ZS`�THYNPUHSPZLK�
HUK�KPZJYPTPUH[LK�HNHPUZ[�

0U�NLULYHS�ZL_�^VYRLYZ�HYL�WHY[PJ\SHYS`�]\SULYHISL�[V�/0=�
PUMLJ[PVU�MVY�[OL�MVSSV^PUN�YLHZVUZ!

%� :L_�^VYRLYZ�HYL�UV[�HS^H`Z�HISL�[V�PUZPZ[�[OH[�[OLPY�
JSPLU[Z�\ZL�JVUKVTZ�HUK�HYL�[OLYLMVYL�]\SULYHISL�
[V�JVU[YHJ[PUN�ZL_\HSS`�[YHUZTP[[LK�PUMLJ[PVUZ���0U�
HKKP[PVU��ZL_�PZ�VM[LU�]PVSLU[��^OPJO�JHU�YLZ\S[�PU�
]HNPUHS�HUK�HUHS�PUQ\YPLZ"

%� -VY�HZ�SVUN�HZ�ZL_�^VYR�YLTHPUZ�PSSLNHS��P[�TH`�IL�
KPMMPJ\S[�MVY�ZL_�^VYRLYZ�[V�NL[�PUMVYTH[PVU�HIV\[�/0=�
HUK�ZHMLY�ZL_�WYHJ[PJLZ�ILJH\ZL�[OL`�TH`�UV[�^HU[�
[V�PUMVYT�VYNHUPZH[PVUZ�[OH[�WYV]PKL�[OPZ�PUMVYTH[PVU�
[OH[�[OL`�HYL�ZL_�^VYRLYZ���-VY�[OL�ZHTL�YLHZVU��
VYNHUPZH[PVUZ�[OH[�JVUK\J[�/0=�WYL]LU[PVU�^VYR�
TH`�MPUK�P[�KPMMPJ\S[�[V�YLHJO�ZL_�^VYRLYZ�ILJH\ZL�
ZL_�^VYRLYZ�HYL�SPRLS`�[V�RLLW�[OLPY�HJ[P]P[`�ZLJYL[�
ILJH\ZL�P[�PZ�PSSLNHS"

%� :L_�^VYRLYZ�TH`�MPUK�P[�KPMMPJ\S[�[V�HJJLZZ�OLHS[OJHYL�
ZLY]PJLZ�^OLU�[OL`�OH]L�ZL_\HSS`�[YHUZTP[[LK�
PUMLJ[PVUZ�MVY�MLHY�[OH[�[OL`�^PSS�LUJV\U[LY�ULNH[P]L�
H[[P[\KLZ�MYVT�OLHS[OJHYL�^VYRLYZ�PM�[OL`�KPZJSVZL�
[OH[�[OL`�HYL�ZL_�^VYRLYZ"

%� :L_�^VYRLYZ�TH`�HSZV�OH]L�KPMMPJ\S[`�PU�WYV[LJ[PUN�
[OLTZLS]LZ�MYVT�YHWL�HUK�HI\ZL�PU�[OH[�[OL`�TH`�
JOVVZL�UV[�[V�YLWVY[�[OLZL�JYPTLZ�[V�[OL�WVSPJL�
MVY�MLHY�VM�ILPUN�HYYLZ[LK�[OLTZLS]LZ���0U�THU`�
PUZ[HUJLZ��ZL_�^VYRLYZ�OH]L�ILLU�HI\ZLK�HUK�
]PJ[PTPZLK�I`�[OL�WVSPJL"�HUK

%� 7VSPJL�]PJ[PTPZH[PVU�HUK�ZLHYJOPUN�VM�Z\ZWLJ[LK�ZL_�
^VYRLYZ�MVY�JVUKVTZ�HZ�L]PKLUJL�VM�WYVZ[P[\[PVU�
JHU�SLHK�ZL_�^VYRLYZ�JHYY`PUN�HUK�\ZPUN�ML^LY�
WYVWO`SHJ[PJZ�  
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+LZWP[L�HK]VJHJ`�HUK�SVII`PUN�MVY�[OL�KLJYPTPUHSPZH[PVU�
VM�ZL_�^VYR�PU�:V\[O�(MYPJH��[OL�SH^�YLTHPUZ�\UJOHUNLK��
[V�[OL�KL[YPTLU[�VM�[OL�ÄNO[�HNHPUZ[�/0=���(Z�H�YLZ\S[�ZL_�
^VYRLYZ!

%� JVU[PU\L�[V�Z\MMLY�]PVSLUJL�MYVT�JSPLU[Z��ZVJPL[ �̀�[OLPY�
WHY[ULYZ�HUK�[OL�WVSPJL"

%� JVU[PU\L�[V�^VYR�PU�\UZHML�HUK�KHUNLYV\Z�
JVUKP[PVUZ"

%� MPUK�P[�KPMMPJ\S[�[V�HJJLZZ�OLHS[O��ZVJPHS��WVSPJL��SLNHS�
HUK�MPUHUJPHS�ZLY]PJLZ"

%� MPUK�P[�OHYK�[V�WYV[LJ[�[OLTZLS]LZ�HUK�[OLPY�JSPLU[Z�
MYVT�/0="�HUK

%� MPUK�P[�OHYK�[V�NL[�[LZ[LK�HUK�NL[�[YLH[TLU[�MVY�/0=�

2. South African Law and Sex 
Work

;OL�:L_\HS�6ɈLUJLZ�(J[���WYVOPIP[LK�[OL�ZHSL�VM�ZL_���0[�
KPK� UV[� OV^L]LY�� WYVOPIP[� [OL�W\YJOHZL�VM� ZL_��:LJ[PVU�
����(��H��VM� [OL�:L_\HS�6ɈLUJLZ�(J[�WYV]PKLK� [OH[�HU`�
WLYZVU�^OV�ºOHZ�\USH^M\S�JHYUHS�PU[LYJV\YZL��VY�JVTTP[Z�
HU�HJ[�VM�PUKLJLUJ �̀�^P[O�HU`�V[OLY�WLYZVU�MVY�YL^HYK»�PZ�
N\PS[`�VM�HU�VɈLUJL��0U�LZZLUJL��[OL�ZHSL�VM�ZL_�PZ�PSSLNHS�
PUJS\KPUN�HU`�HJ[P]P[`�JVUULJ[LK�^P[O�ºWYVZ[P[\[PVU»�Z\JO�
HZ�V^UPUN�H�IYV[OLS�

:L]LYHS� ^VTLU»Z� VYNHUPZH[PVUZ� LUNHNLK� ^P[O� [OL�
:V\[O� (MYPJHU� 3H^� 9LMVYT� *VTTPZZPVU� [V� YLMVYT�
[OL� JYPTPUHSPZH[PVU� VM� ZL_� ^VYRLYZ�� � ;OL� H[[LTW[�
[V� KLJYPTPUHSPZL� ZL_� ^VYR� MHPSLK� PU� ����� ^OLU� [OL�
*VUZ[P[\[PVUHS�*V\Y[�V]LY[\YULK�[OL�KLJPZPVU�VM�[OL�/PNO�
*V\Y[� PU�S v Jordan11�^OLYL� [OL�HWWLSSHU[Z�� PUJS\KPUN�H�
IYV[OLS�V^ULY�^OV�^HZ�HSZV�H�ZL_�^VYRLY��JSHPTLK�[OH[�
[OL�:L_\HS�6ɈLUJLZ�(J[�]PVSH[LK�[OLPY�YPNO[Z�[V�LX\HSP[ �̀�
WYP]HJ �̀� O\THU� KPNUP[ �̀� LJVUVTPJ� HJ[P]P[`� [V� W\YZ\L� H�
SP]LSPOVVK��HZ�^LSS�HZ�MYLLKVT�HUK�ZLJ\YP[`�VM�[OL�WLYZVU��
)YPLÅ �̀�[OL�TH[[LY�PU]VS]LK�HU�PUJPKLU[�PU��  ���^OLYL�H�
WVSPJLTHU�^LU[�[V�H�IYV[OLS�PU�7YL[VYPH�HUK�WHPK�9����MVY�
H�WLS]PJ�THZZHNL��;OL�IYV[OLS�V^ULY��,SSLU�1VYKHU��HUK�

�������VM�� ���

���� ����������)*39�������;��

���� 0IPK�H[��������

��� S v Jordan and others����������:(������**��

����0IPK�H[�WHYH�����

����0IPK�

����<5(0+:�º,UKPUN�V]LYS`�IYVHK�JYPTPUHSPaH[PVU�VM�/0=�UVU�KPZJSVZ\YL��L_WVZ\YL�HUK�[YHUZTPZZPVU!�*YP[PJHS�ZJPLU[PMPJ��TLKPJHS�HUK�
SLNHS�JVUZPKLYH[PVU»��������HJJLZZLK�MYVT�O[[W!��^^^�\UHPKZ�VYN�ZP[LZ�KLMH\S[�MPSLZ�TLKPHF�HZZL[���������F.\PKHUJLF,UKPUNF
*YPTPUHSPZH[PVUF��WKM�VU�-LIY\HY`������

[^V� VM� OLY� LTWSV`LLZ�� 3V\PZH� )YVVKY`R� HUK� *OYPZ[PUL�
1HJVIZ��^LYL�HYYLZ[LK��� 

(�THNPZ[YH[L� MV\UK� [OLT�N\PS[`� VM� IYV[OLS�RLLWPUN� HUK�
WYV]PKPUN�ZL_�MVY�YL^HYK��;OL`�HWWLHSLK�[OL�KLJPZPVU�PU�
[OL�/PNO�*V\Y[��;OL�/PNO�*V\Y[�KLJSHYLK�[OH[�[OL�:L_\HS�
6ɈLUJLZ�(J[�^HZ�KPZJYPTPUH[VY`�HUK�ZOV\SK�IL�KLJSHYLK�
\UJVUZ[P[\[PVUHS�I\[�\WOLSK�[OL�THNPZ[YH[L»Z�N\PS[`�]LYKPJ[�
VU�IYV[OLS�RLLWPUN��;OL�JHZL�^LU[�[V�[OL�*VUZ[P[\[PVUHS�
*V\Y[�PU�������� 

;OL� *VUZ[P[\[PVUHS� *V\Y[� V]LY[\YULK� [OL� /PNO� *V\Y[�
KLJPZPVU�HUK�\WOLSK�[OL�JVUZ[P[\[PVUHSP[`�VM�JYPTPUHSPZPUN�
\USH^M\S� ZL_\HS� PU[LYJV\YZL� MVY� YL^HYK� \UKLY� ZLJ[PVU�
������VM� [OL�:L_\HS�6ɈLUJLZ�(J[�HZ�^LSS�HZ� [OL�IYV[OLS�
RLLWPUN� WYV]PZPVUZ�� ;OL�*VUZ[P[\[PVUHS� *V\Y[�� OV^L]LY��
Z[H[LK� [OH[� [OL� YLN\SH[PVU� VM� ZL_�^VYR� PZ� H�TH[[LY� [OH[�
ZOV\SK� IL� KLJPKLK� I`� 7HYSPHTLU[� ILJH\ZL� 7HYSPHTLU[�
PZ� ILZ[� WSHJLK� [V� KLJPKL� OV^� [V� YLN\SH[L� ZL_� ^VYR� PU�
[OL� JVU[L_[� VM� [OL� :V\[O� (MYPJHU� *VUZ[P[\[PVU��� The 
TPUVYP[`� Q\KNTLU[� YLZ\S[LK� PU� [OL� SLNPZSH[\YL� \S[PTH[LS`�
JYPTPUHSPZPUN� IV[O� [OL� W\YJOHZL� HUK� ZHSL� VM� ZL_� PU� [OL�
*YPTPUHS� 3H^� �:L_\HS� 6ɈLUJLZ� HUK� 9LSH[LK� 4H[[LYZ��
(TLUKTLU[�(J[�

;OLYL�HYL�[^V�JVUÅPJ[PUN�HWWYVHJOLZ�[V�ZL_�^VYR�^OPJO�
OH]L�LTLYNLK�V]LY�[PTL!

%� ;OL�MPYZ[�HWWYVHJO�MH]V\YZ�[OL�LSPTPUH[PVU�VM�ZL_�
^VYR��HYN\PUN�[OH[�WYVZ[P[\[PVU�PZ�PTTVYHS�VY�H�MVYT�
VM�]PVSLUJL�HNHPUZ[�^VTLU�HUK�TLU��� 

%� ;OL�ZLJVUK�HWWYVHJO�Z\WWVY[Z�[OL�KLJYPTPUHSPZH[PVU�
VM�ZL_�^VYR�^P[OV\[�MVJ\ZPUN�VU�OV^�VY�^O`�H�
WLYZVU�ILJHTL�H�ZL_�^VYRLY����;OPZ�HWWYVHJO�
HPTZ�[V�WYVTV[L�[OL�ZHML[`�HUK�O\THU�YPNO[Z�VM�HSS�
WLVWSL�

2.1. The Immorality Approach
;OL�LUMVYJLTLU[�VM�TVYHSP[`�[OYV\NO�JYPTPUHS�SH^�PU�:V\[O�
(MYPJHU� Q\YPZWY\KLUJL� WYLKH[LZ� [OL� WLYPVK� ILMVYL� [OL�
JVUZ[P[\[PVUHS�[YHUZP[PVU��6UL�Z\JO�SH^�PZ�[OL�0TTVYHSP[`�
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(J[��� ^OPJO� KLJSHYLK� JVUZLUZ\HS� ZL_\HS� HJ[Z� IL[^LLU�
^OP[L�HUK�UVU�^OP[L�WLVWSL�H�JYPTPUHS�HJ[�W\UPZOHISL�I`�
JYPTPUHS� SH �̂� �6[OLY�HJ[Z�JYPTPUHSPZLK�I`�[OL� 0TTVYHSP[`�
(J[� PUJS\KLK� OVTVZL_\HSP[`� HUK� [OL� WVZZLZZPVU� VM�
WVYUVNYHWOPJ�TH[LYPHS����(S[OV\NO� [OL�JYPTPUHSPZH[PVU�VM�
[OLZL� HJ[Z� ^HZ� KLJSHYLK� \UJVUZ[P[\[PVUHS� � HM[LY� �  ���
HK\S[�JVUZLUZ\HS�ZL_�̂ VYR�Z[PSS�YLTHPUZ�H�JYPTPUHS�VɈLUJL�

2.2. The Human Rights Approach
;OL�O\THU�YPNO[Z�HWWYVHJO�[V�ZL_�^VYR�HUK�HJJLZZ�[V�
OLHS[OJHYL� PZ� ZPTWSL!� YLNHYKSLZZ�VM�VUL»Z�WLYZVUHS� ]PL^�
VU�ZL_�^VYR�HUK�ZL_�^VYRLYZ��ºHKKYLZZPUN�[OL�SH^Z�HUK�
WVSPJPLZ�[OH[�OH]L�H�KL[YPTLU[HS�PTWHJ[�VU�[OLPY�OLHS[O�HUK�
O\THU�YPNO[Z�PZ�JY\JPHS�[V�[HJRSPUN�[OL�B/0=D�LWPKLTPJ»��� 

0U� ������ [OL� :V\[O� (MYPJHU� 3H^� 9LMVYT� *VTTPZZPVU�
9LWVY[� YLJVTTLUKLK� [OH[� [OL�:L_\HS�6ɈLUJLZ�(J[�IL�
TVKPÄLK�HUK�\WKH[LK�I\[�[OH[�JYPTPUHSPZH[PVU�VM�IV[O�[OL�
ZHSL�HUK�W\YJOHZL�VM�ZL_�IL�YL[HPULK����/V^L]LY��KLZWP[L�
[OLZL� YLJVTTLUKH[PVUZ� HUK� SVII`PUN� MYVT� ]HYPV\Z�
NYV\WZ� [OL�JYPTPUHSPZH[PVU�VM�ZL_�^VYR�OHZ� YLTHPULK� PU�
MVYJL�

2.2.1. Rights of Sex Workers and the 
Prevention of HIV

;OL�YPNO[�[V�HJJLZZ�OLHS[OJHYL�MVY�ZL_�^VYRLYZ��PUJS\KPUN�
[OL� YPNO[� [V� ZL_\HS� HUK� YLWYVK\J[P]L� OLHS[OJHYL� [OH[� PZ�
UVU�Q\KNTLU[HS��JHU�YLK\JL�UL^�/0=�PUMLJ[PVUZ�PU�:V\[O�
(MYPJH���� ;OL� :V\[O� (MYPJHU� *VTTPZZPVU� MVY� .LUKLY�
,X\HSP[`� OHZ� UV[LK� [OH[� JYPTPUHSPZH[PVU� VM� ZL_� ^VYR�
]PVSH[LZ�ZLJ[PVUZ��������HUK����VM�[OL�*VUZ[P[\[PVU�^OPJO�
WYV[LJ[�[OL�YPNO[�[V�O\THU�KPNUP[ �̀�MYLLKVT�HUK�ZLJ\YP[`�

���� ��VM�� ���

����9HKLIL�¸;OL�<UJVUZ[P[\[PVUHS�*YPTPUHSPZH[PVU�VM�(K\S[�:L_�>VYR¹��<UP]LYZP[`�VM�7YL[VYPH�������H[���

� ��0U�Curtis v Minister of Safety & Security��  ������:(������[OL�JV\Y[�OLSK�[OH[�ZLJ[PVU������VM�[OL�0UKLJLU[�VY�6IZJLUL�7OV[VNYHWOPJ�
4H[[LY�(J[�^HZ�\UJVUZ[P[\[PVUHS�HUK�]PVSH[LK�[OL�JVUZ[P[\[PVUHS�YPNO[�[V�WYP]HJ`��;OL�(J[�WYVOPIP[LK�[OL�WVZZLZZPVU�VM�PUKLJLU[�VY�
VIZJLUL�WOV[VNYHWOPJ�TH[LYPHSZ��0U�S v Kampher �  ���������*��H[�WHYHZ����HUK����HUK�National Coalition for Gay & Lesbian Equality 
v Minister of Justice����������)*39�� ��**��H[�WHYH�����P[�^HZ�OLSK�[OH[�[OL�JYPTPUHSPZH[PVU�VM�ZVKVT`�^HZ�PUJVTWH[PISL�^P[O�[OL�
JVUZ[P[\[PVUHS�YPNO[Z�[V�LX\HSP[`�HUK�WYP]HJ`��0U�Geldenhuys v National Director of Public Prosecutions & Others���� �����:(������**��H[�
WHYH�����[OL�*VUZ[P[\[PVUHS�*V\Y[�KLJSHYLK�JLY[HPU�WHY[Z�VM�ZLJ[PVUZ�������I��HUK�������I��VM�[OL�:L_\HS�6MMLUJLZ�(J[����VM�� ���PU]HSPK���
;OLZL�ZLJ[PVUZ�ZL[�[OL�HNL�VM�JVUZLU[�MVY�ZL_\HS�PU[LYJV\YZL�H[�UPUL[LLU�MVY�ZHTL�ZL_�ZL_\HS�HJ[Z��^OPSL�ZL[[PUN�[OL�HNL�VM�JVUZLU[�H[�
ZP_[LLU�MVY�OL[LYVZL_\HS�ZL_\HS�HJ[Z�

����0IPK�H[�����

����:V\[O�(MYPJHU�3H^�9LMVYT�*VTTPZZPVU��������7YVQLJ[����!�:L_\HS�6MMLUJLZ!�(K\S[�7YVZ[P[\[PVU�����4H`�������H]HPSHISL�H[�O[[WZ!��^^^�
Q\Z[PJL�NV]�aH�ZHSJ�YLWVY[Z�Y�WY����:?6�(K\S[7YVZ[P[\[PVU������WKM�

����0IPK�H[������

����;OL�:V\[O�(MYPJHU�5H[PVUHS�:L_�>VYRLY�/0=�7SHU�HIV]L�U��H[���

����0IPK�H[����

����0IPK��;OL�º �� �� �»�NVHS�YLMLYZ�[V�[OL�NVHS�ZL[�V\[�I`�<5(0+:�[OH[� ��WLYJLU[�VM�ZL_�^VYRLYZ�RUV^�[OLPY�/0=�Z[H[\Z�� ��WLYJLU[�VM�
[OVZL�^OV�[LZ[�WVZP[P]L�HYL�VU�HU[PYL[YV]PYHS�[YLH[TLU[��HUK� ��WLYJLU[�VM�[OVZL�VU�(9=Z�HYL�]PYHSS`�Z\WWYLZZLK���4VYL�NLULYHSS`��[OL�
º �� �� �»�[HYNL[�PZ�[V�IL�YLHJOLK�I`������MVY�L]LY`VUL�UV[�VUS`�ZL_�^VYRLYZ�

VM� [OL� WLYZVU�� HUK� MYLLKVT� VM� [YHKL� HUK� VJJ\WH[PVU�
YLZWLJ[P]LS �̀��+LJYPTPUHSPZPUN�ZL_�^VYR�^V\SK�YLJVNUPZL�
P[� HZ� H� MVYT� VM� SHIV\Y� HUK� LUHISL� P[Z� YLN\SH[PVU� I`�
VJJ\WH[PVUHS�OLHS[O�HUK�ZHML[`�SH^Z��[O\Z�LUHISPUN�IL[[LY�
^VYRPUN� JVUKP[PVUZ� MVY� ZL_� ^VYRLYZ�� +LJYPTPUHSPZH[PVU�
^V\SK� M\Y[OLY� THRL� P[� LHZ`� [V� YLWVY[� IYV[OLS� V^ULYZ�
^OV�HYL� PU]VS]LK� PU�O\THU�[YHɉJRPUN��LZWLJPHSS`� PU� [OL�
[YHɉJRPUN�VM�^VTLU�HUK�JOPSKYLU�� �4VYL� PTWVY[HU[S �̀� P[�
^V\SK�HSSV^�[OL�WYVWLY�LZ[HISPZOTLU[�VM�/0=�WYL]LU[PVU�
WYVNYHTTLZ�HUK�OLHS[O�ZLY]PJLZ�[HYNL[LK�H[�ZL_�̂ VYRLYZ��
^OPJO�^V\SK�PU�[\YU�YLK\JL�[OL�ZWYLHK�VM�/0=�

+LZWP[L�[OL�L_PZ[PUN�JYPTPUHSPZH[PVU�VM�ZL_�^VYR��PU������
[OL� :V\[O� (MYPJHU� NV]LYUTLU[� SH\UJOLK� [OL� 5H[PVUHS�
:L_�>VYRLY�/0=�7SHU��������� ��;OL�HPTZ�VM� [OL�WSHU�
PUJS\KL!

%� PUJYLHZLK�WYV]PZPVU�VM�WYL�L_WVZ\YL�WYVWO`SH_PZ�
�7Y,7����H�[YLH[TLU[�^OLYLPU�/0=�HU[PYL[YV]PYHSZ�
�(9=Z��HYL�[HRLU�I`�/0=�ULNH[P]L�PUKP]PK\HSZ�[V�OLSW�
WYL]LU[�PUMLJ[PVU��HUK�[OL�PTWSLTLU[H[PVU�VM�[OL�
º<UP]LYZHS�;LZ[�HUK�;YLH[»�WYV[VJVS��^OLYL�HSS�WLVWSL�
SP]PUN�^P[O�/0=�HYL�WYV]PKLK�^P[O�TLKPJH[PVU�HZ�LHYS`�
HZ�WVZZPISL��UV�TH[[LY�[OLPY�*+��JV\U[�"�� 

%� YLHJOPUN��������ZL_�^VYRLYZ�V]LY�[OYLL�`LHYZ�
[OYV\NO�H�WLLY�LK\JH[VY�SLK�HWWYVHJO�HUK�H�
TPUPT\T�WHJRHNL�VM�ZLY]PJLZ�PUJS\KPUN�/0=�
WYL]LU[PVU�HUK�[YLH[TLU[��WZ`JOVZVJPHS�Z\WWVY[��
SLNHS�Z\WWVY[��HUK�LJVUVTPJ�LTWV^LYTLU["�� 

%� H[�SLHZ[� ��WLYJLU[�VM�ZL_�^VYRLYZ�\ZL�JVUKVTZ�
^P[O�[OLPY�JSPLU[Z�HUK�WHY[ULYZ�HUK�[OH[�NLUKLY�
IHZLK�]PVSLUJL�HNHPUZ[�ZL_�^VYRLYZ�MHSSZ�I`����
WLYJLU[��HUK�[OH[�[OL�NSVIHS�NVHSZ�VM�¸ �� �� �¹�HYL�
TL[�MVY�ZL_�^VYRLYZ"�� 
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%� YLJY\P[TLU[�VM�������WLLY�LK\JH[VYZ�[V�HKKYLZZ�[OL�
T\S[PWSL�KYP]LYZ�VM�/0=�HUK�VWWVY[\UPZ[PJ�PUMLJ[PVUZ"�� 
HUK

%� KLJYPTPUHSPZPUN�ZL_�^VYR�HUK�HKKYLZZPUN�[OL�ZVJPHS�
HUK�Z[Y\J[\YHS�IHYYPLYZ�[OH[�JVUMYVU[�ZL_�^VYRLYZ�VU�
H�KHPS`�IHZPZ�

;OL� WSHU� YLJVNUPZLZ� JYPTPUHSPZH[PVU� VM� ZL_� ^VYR� HZ�
VUL�VM� [OL�Z[Y\J[\YHS� MHJ[VYZ� [OH[� PU[LUZPM`�ZL_�^VYRLYZ»�
]\SULYHIPSP[`� [V� /0=� PUMLJ[PVU�� � 0[� M\Y[OLY� YLJVNUPZLZ� [OL�
PTWHJ[� VM� [OL� JYPTPUHSPZH[PVU� VM� ZL_� ^VYR� PU� PUOPIP[PUN�
SLNHS�YLJV\YZL�PU�YLZWVUZL�[V�]PVSLUJL�HUK�O\THU�YPNO[Z�
HI\ZLZ��� 

3. Legal Remedies 
3.1. Sex Workers Rights under South 

African Law
(� Z\WWVY[P]L� SLNHS� LU]PYVUTLU[� [OH[� HSSV^Z� MVY� [OL�
WYV]PZPVU� VM� OLHS[OJHYL� ZLY]PJLZ� [V� ZL_�^VYRLYZ� PZ� ]P[HS�
PU� [OL� ÄNO[� HNHPUZ[� /0=� HUK� ;)�� � 0U� [OPZ� YLNHYK�� SLNHS�
WYHJ[P[PVULYZ� JHU� WSH`� H� YVSL� PU� WYV[LJ[PUN� [OL� YPNO[Z� VM�
ZL_�^VYRLYZ�I`�LUZ\YPUN�[OH[�ZL_�^VYRLYZ�YLJLP]L�[OL�M\SS�
WYV[LJ[PVU�VM�[OL�SH^�^OLU�[OL`�HYL�HZZH\S[LK��^YVUNM\SS`�
HYYLZ[LK� VY� KLUPLK� HJJLZZ� [V� OLHS[OJHYL� ZLY]PJLZ� K\L�
[V� Z[PNTH�HUK�KPZJYPTPUH[PVU�� ;OL�)PSS� VM�9PNO[Z� HɉYTZ�
[OL� KLTVJYH[PJ� ]HS\LZ� VM� O\THU� KPNUP[ �̀� LX\HSP[`� HUK�
MYLLKVT��:LJ[PVU���VISPNLZ�[OL�Z[H[L�[V�YLZWLJ[��WYV[LJ[��
WYVTV[L�HUK�M\SÄS�[OL�YPNO[Z�JVUMLYYLK�I`�[OL�JVUZ[P[\[PVU�

-VY� W\YWVZLZ� VM� HK]PZPUN� JSPLU[Z�^OV� HYL� ZL_�^VYRLYZ��
SLNHS�WYHJ[P[PVULYZ�ULLK�[V�JVUZPKLY�[OL�WYV[LJ[PVU�VM�ZL_�
^VYRLYZ�PU�[LYTZ�VM�[OL�MVSSV^PUN�ZLJ[PVUZ!

:LJ[PVU����VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�[OH[�L]LY`VUL�¶�
PUJS\KPUN�ZL_�̂ VYRLYZ�¶�OHZ�[OL�YPNO[�[V�HJJLZZ�OLHS[OJHYL�
ZLY]PJLZ��;OL�:[H[L�T\Z[�[HRL�YLHZVUHISL�SLNPZSH[P]L�HUK�
V[OLY�TLHZ\YLZ�[V�HJOPL]L�[OL�WYVNYLZZP]L�YLHSPZH[PVU�VM�
[OPZ�YPNO[��:LJ[PVU����WYV]PKLZ�[OH[�L]LY`VUL�OHZ�PUOLYLU[�

����0IPK�

���� 0IPK�H[���

����0IPK�H[����

� �����VM������

�������VM�� ���

���� 0U�[LYTZ�VM�Z�������J��VM�[OL�*YPTPUHS�7YVJLK\YL�(J[�HU�HYYLZ[LK�WLYZVU�HNHPUZ[�^OVT�H�JOHYNL�OHZ�ILLU�IYV\NO[�HUK�^OV�OHZ�UV[�ILLU�
NYHU[LK�IHPS�I`�[OL�WVSPJL�T\Z[�IL�IYV\NO[�ILMVYL�H�SV^LY�JV\Y[�HZ�ZVVU�HZ�YLHZVUHIS`�WVZZPISL�I\[�UV[�SH[LY�[OHU����OV\YZ�HM[LY�[OL�
HYYLZ[�

����;OL�7VSPJ`�VU�[OL�7YL]LU[PVU�VM�;VY[\YL�HUK�[OL�;YLH[TLU[�VM�7LYZVUZ�PU�*\Z[VK`�VM�[OL�:V\[O�(MYPJHU�7VSPJL�:LY]PJL�H]HPSHISL�H[�
O[[WZ!��HJQY�VYN�aH�YLZV\YJL�JLU[YL�:(7:F7VSPJ`F;VY[\YL�WKM''KV^USVHK�MPSL�:(7:F7VSPJ`F;VY[\YL�WKM�SHZ[�HJJLZZLK�VU���5V]LTILY�
�����

KPNUP[`�HUK�[OL�YPNO[�[V�OH]L�[OLPY�KPNUP[`�YLZWLJ[LK�HUK�
WYV[LJ[LK�^OPSZ[�ZLJ[PVU� �WYV[LJ[Z� [OL�YPNO[� [V�LX\HSP[`�
HUK� WYVOPIP[Z� \UMHPY� KPZJYPTPUH[PVU�� ;OL� JYPTPUHSPZH[PVU�
VM�ZL_�^VYR�YLZ\S[Z�PU�ZL_�^VYRLYZ�Z\ɈLYPUN�[OL�PUKPNUP[`�
VM� KPZJYPTPUH[PVU�� WVSPJL� HI\ZL�� Z[PNTH� MYVT� ZLY]PJL�
WYV]PKLYZ�� HUK� V[OLY� YPNO[Z� ]PVSH[PVUZ���� (U`� JVUK\J[�
[OH[�THRLZ� P[�KPɉJ\S[� MVY� ZL_�^VYRLYZ� [V�HJJLZZ�OLHS[O�
ZLY]PJLZ�VY�]PVSH[LZ�ZL_�^VYRLYZ�YPNO[Z�[V�O\THU�KPNUP[ �̀�
LX\HSP[`�HUK� MYLLKVT�^PSS�HTV\U[� [V�H�]PVSH[PVU�VM� [OLPY�
JVUZ[P[\[PVUHS�YPNO[Z�

:LJ[PVU� ������ HUK� ���� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[�
L]LY`VUL� OHZ� [OL� YPNO[� [V� MYLLKVT� HUK� ZLJ\YP[`� VM� [OL�
WLYZVU��PUJS\KPUN�[OL�YPNO[�UV[�[V�IL�KLWYP]LK�VM�MYLLKVT�
HYIP[YHYPS`� VY� ^P[OV\[� Q\Z[� JH\ZL�� [OL� YPNO[� UV[� [V� IL�
KL[HPULK�^P[OV\[� [YPHS�� HUK� [OL� YPNO[� [V� IL� MYLL� MYVT� HSS�
MVYTZ�VM�]PVSLUJL� MYVT�LP[OLY�W\ISPJ�VY�WYP]H[L�ZV\YJLZ���
:LJ[PVU����HSZV�N\HYHU[LLZ�MYLLKVT�MYVT�[VY[\YL��HUK�[OL�
YPNO[�UV[� [V�IL� [YLH[LK�VY�W\UPZOLK� PU�H�JY\LS�� PUO\THU�
VY�KLNYHKPUN�^H �̀�:LJ[PVU����VM�[OL�*VUZ[P[\[PVU�JHU�IL�
YLHK� ^P[O� [OL� 7YL]LU[PVU� HUK� *VTIH[PUN� VM� ;VY[\YL� VM�
7LYZVUZ�(J[� �^OPJO�ZWLJPÄJHSS`�WYVOPIP[Z�HJ[Z�VM�[VY[\YL��
0U� HKKP[PVU�� [OL� *YPTPUHS� 7YVJLK\YL� (J[��� KL[LYTPULZ�
[OH[�HU`VUL�^OV� PZ�HYYLZ[LK�ZOV\SK�IL� PUMVYTLK�VM� [OL�
YLHZVUZ� [OLYLVM� PTTLKPH[LS`� HUK� [VSK� ^OH[� [OL`� HYL�
ILPUN�HYYLZ[LK� MVY� PTTLKPH[LS`�HUK�ZOV\SK�UV[�IL�OLSK�
MVY�SVUNLY�[OHU����OV\YZ�^P[OV\[�ILPUN�[HRLU�[V�JV\Y[��� 

-\Y[OLYTVYL��WHYHNYHWO���VM�[OL�WVSPJ`�VU�[OL�7YL]LU[PVU�
VM�;VY[\YL�HUK�[OL�;YLH[TLU[�VM�7LYZVUZ�PU�*\Z[VK`�VM�[OL�
:V\[O�(MYPJHU�7VSPJL�:LY]PJL���Z[H[LZ�[OH[�º5V�TLTILY�BVM�
[OL�7VSPJLD�TH`�[VY[\YL�HU`�WLYZVU��WLYTP[�HU`VUL�LSZL�
[V� KV� ZV�� VY� [VSLYH[L� [OL� [VY[\YL� VM� HUV[OLY� I`� HU`VUL»�
HZ�WYVOPIP[LK�I`�������VM�[OL�*VUZ[P[\[PVU��;OPZ�PZ�HSZV�PU�
SPUL�^P[O�[OL�<UP[LK�5H[PVUZ�*VU]LU[PVU�HNHPUZ[�;VY[\YL�
HUK� V[OLY� *Y\LS�� 0UO\THU� VY� +LNYHKPUN� ;YLH[TLU[� VY�
7\UPZOTLU[�VM�� ���^OPJO�:V\[O�(MYPJH�YH[PÄLK�

:LJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� L]LY`�
JP[PaLU� OHZ� [OL� YPNO[� [V� JOVVZL� [OLPY� [YHKL�� VJJ\WH[PVU�
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VY�WYVMLZZPVU�MYLLS �̀�;OL�WYHJ[PJL�VM�[YHKL��VJJ\WH[PVU�VY�
WYVMLZZPVU�TH`�IL�YLN\SH[LK�I`�SH �̂�0[�OHZ�ILLU�HYN\LK�
[OH[� ZL_� ^VYR� JHU� UL]LY� IL� H� [YHKL� VM� MYLL� JOVPJL��� 
/V^L]LY��ZL_�^VYRLY�HJ[P]PZ[Z�OH]L�HYN\LK�[OH[�[OL`�KV�
[OPZ�^VYR�]VS\U[HYPS`�PU�VYKLY�[V�Z\WWVY[�[OLTZLS]LZ�HUK�
[OLPY�MHTPSPLZ�ZPTPSHY�[V�HU`�V[OLY�WLYZVU�[OH[�PZ�PU�HUV[OLY�
[YHKL���� ;OLYLMVYL�� P[� JV\SK�IL� HYN\LK� [OH[� ZL_�^VYRLYZ�
^OV�LUNHNL� PU�ZL_�^VYR�]VS\U[HYPS`�ZOV\SK�IL�HɈVYKLK�
[OLPY� MYLLKVT�[V�WYHJ[PJL�[OLPY� [YHKL����;OL�*VTTPZZPVU�
MVY�.LUKLY�,X\HSP[`�OHZ�HSZV�UV[LK� [OH[� ºJYPTPUHSPZH[PVU�
]PVSH[LZ� ZL_� ^VYRLYZ»� YPNO[� [V� MYLL� JOVPJL� VM� ^VYR� I`�
THRPUN� H� SLNP[PTH[L� MVYT� VM� SHIV\Y� PSSLNHS»� HUK� [OH[�
ºJYPTPUHSPZH[PVU� ]PVSH[LZ� ZL_� ^VYRLYZ»� YPNO[� [V� MYLLKVT�
VM�HZZVJPH[PVU�ILJH\ZL� [OL`�HYL�LɈLJ[P]LS`�IHYYLK� MYVT�
\UPVUPZPUN�HUK�JHUUV[�LUNHNL�PU�JVSSLJ[P]L�IHYNHPUPUN�»�� 

:LJ[PVU�������VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�[OH[�L]LY`VUL�
OHZ� [OL� YPNO[� [V� MHPY� SHIV\Y� WYHJ[PJLZ�� 0U�Kylie v CCMA 
and Others��� H� ZL_� ^VYRLY� YLMLYYLK� H� TH[[LY� [V� [OL�
*VTTPZZPVU� MVY�*VUJPSPH[PVU��4LKPH[PVU� HUK�(YIP[YH[PVU�
�**4(�� HM[LY� ILPUN� KPZTPZZLK� MYVT� OLY� LTWSV`TLU[�
H[� H� IYV[OLS� PU�*HWL� ;V^U�� ;OL�**4(� ZHPK� [OH[� P[� KPK�
UV[�OH]L� Q\YPZKPJ[PVU�V]LY�[OL�JHZL��ZPUJL�[OL�^VYR�[OH[�
2`SPL�^HZ�LUNHNLK�PU�HZ�H�ZL_�^VYRLY�PZ�PSSLNHS�PU�:V\[O�
(MYPJH��;OLYLMVYL��2`SPL�JV\SK�UV[�IL�WYV[LJ[LK�MYVT�\UMHPY�
KPZTPZZHS� \UKLY� [OL� 3HIV\Y� 9LSH[PVUZ� (J[� �39(����� (Z�
Z\JO��2`SPL�JV\SK�UV[�JSHPT�WYV[LJ[PVU�\UKLY�[OL�39(�MVY�
H�JYPTPUHSPZLK�VɈLUJL�

:LJ[PVU� � ���� VM� [OL� *VUZ[P[\[PVU� YLX\PYLZ� HU`� JV\Y[� VY�
[YPI\UHS�^OLU�P[�PU[LYWYL[Z�SLNPZSH[PVU�[V�[HRL�PU[V�HJJV\U[�
[OL� ºZWPYP[�� W\YWVY[� HUK� VIQLJ[Z»� VM� [OL� )PSS� VM� 9PNO[Z��  
;O\Z��ºHU`�[YPI\UHS�JHSSLK�\WVU�[V�PU[LYWYL[�[OL�KLÄUP[PVU�
VM�LTWSV`LL»�PU�[OL�39(�PZ�JVUZ[P[\[PVUHSS`�YLX\PYLK�[V�KV�

����*OVTH�
�5`H[OP�¶�4VRVLUH�¸7YVZ[P[\[PVU�\UKLY�[OL�:L_\HS�6MMLUJLZ�(J[�PU�:V\[O�(MYPJH"�(�*VUZ[P[\[PVUHS�;LZ[¹�������������International 
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����;OL�:V\[O�(MYPJHU�5H[PVUHS�:L_�>VYRLY�/0=�7SHU�HIV]L�U��H[�������

����*OVTH�HIV]L�U����H[�����

����/\THU�9PNO[Z�>H[JO�>VYSK�9LWVY[�������H]HPSHISL�H[�O[[WZ!��^^^�OY^�VYN�ZP[LZ�KLMH\S[�MPSLZ�YLWVY[Z�^Y�����WKM�VU����1\UL������H[����

���� ���������:(������3(*��

�������VM��  ��

� ��5H[PVUHS�JVUZVSPKH[LK�N\PKLSPULZ�MVY�[OL�WYL]LU[PVU�VM�TV[OLY�[V�JOPSK�[YHUZTPZZPVU�VM�/0=��74;*;��HUK�[OL�THUHNLTLU[�VM�/0=�PU�
JOPSKYLU��HKVSLZJLU[Z�HUK�HK\S[Z���+LJLTILY�������H]HPSHISL�H[�O[[W!��^^^�ZHOP]ZVJ�VYN�\WSVHK�KVJ\TLU[Z�(9;���.\PKLSPULZ���
���������WKM�

����0IPK�

�������������:(������**��

����0IPK�H[�WHYH�����

����*OVTH�HIV]L�U����H[�������

����0IPK�H[�����

����0IPK�

ZV�^P[O�YLMLYLUJL�[V�ZLJ[PVU����VM�[OL�*VUZ[P[\[PVU���>OPSL�
P[�TH`�IL�JVYYLJ[�[V�ZH`�[OH[�[OL�**4(�^HZ�WYL]LU[PUN�
[OL� LUMVYJLTLU[� VM� JYPTPUHSPZLK� JVUK\J[� HUK� [OLYLMVYL�
SHJRLK� Q\YPZKPJ[PVU�� P[� JHU�IL�HYN\LK� [OH[� ºHZ� MHY� HZ� [OL�
WYV[LJ[PVU�VM�]\SULYHISL�NYV\WZ�Z\JO�HZ�ZL_�^VYRLYZ�HYL�
JVUJLYULK��[OL�)PSS�VM�9PNO[Z�UV^�YLX\PYLZ�HU�L_WHUZP]L�
PU[LYWYL[H[PVU�VM�[OL�KLÄUP[PVU�VM�LTWSV`LY�PU�[OL�39(�[V�
PUJS\KL�WYV[LJ[PVU�MVY�]\SULYHISL�NYV\WZ�SPRL�ZL_�^VYRLYZ�
^OV�OHYT�UV�VUL�^OLU�[OL`�LUNHNL�PU�JVUZLUZ\HS�ZL_�
HZ�HK\S[Z��I\[�^OV�HYL�OHYTLK�I`�[OL�SHJR�VM�WYV[LJ[PVU�
VM�[OLPY�[YHKL�[OLYLVM»���

0U�Khosa v Minister of Social Development���5NJVIV�1�
Z[H[LK�[OH[�[OL�^VYK�ºL]LY`VUL»�PU�ZLJ[PVU����ºPZ�H�[LYT�VM�
NLULYHS�PTWVY[�HUK�\UYLZ[YPJ[LK�TLHUPUN��0[�TLHUZ�^OH[�
P[�JVU]L`Z��6UJL�[OL�Z[H[L�W\[Z�PU�WSHJL�H�ZVJPHS�^LSMHYL�
Z`Z[LT�� L]LY`VUL� OHZ� H� YPNO[� [V� OH]L� HJJLZZ� [V� [OH[�
Z`Z[LT�»���=VS\U[HY`�ZL_�^VYR�ZOV\SK�HSZV�IL�WYV[LJ[LK�
\UKLY� [OL�JVUZ[P[\[PVUHS� YPNO[� [V� MHPY� SHIV\Y�WYHJ[PJL���� 0[�
JHU�IL�HYN\LK�[OH[�ZL_�^VYRLYZ�ºOH]L�[OL�YPNO[�[V�JOVVZL�
[OL�[`WL�VM�^VYR�[OH[�[OL`�^HU[�[V�KV��WYV]PKLK�P[�KVLZ�
UV[�OHYT�VY�KPYLJ[S`�HɈLJ[Z�HUV[OLY�WLYZVU�ULNH[P]LS`��»�� 
;O\Z��PM�H�WLYZVU�LUNHNLZ�PU�ZL_�^VYR�HZ�H�MVYT�VM�^VYR��
OPZ� VY� OLY� YPNO[Z� ZOV\SK� IL� WYV[LJ[LK�� 0U� HKKP[PVU�� [OL�
Z[H[L�ILHYZ�H�K\[`�[V�LUZ\YL�[OH[�[OL�^VYRPUN�JVUKP[PVUZ�
VM�[OH[�WHY[PJ\SHY�WLYZVU�HYL�WYV[LJ[LK�HUK�YLN\SH[LK�I`�
SH �̂�� 

3.2. Sex Workers Rights under 
international Law 

0U[LYUH[PVUHS�SH^�KVLZ�UV[�WYLZJYPIL�HU`�WHY[PJ\SHY�SLNHS�
MYHTL^VYR� MVY� [OL� YLN\SH[PVU� VM� ZL_� ^VYR�� /V^L]LY�� P[�
PZ�[OL�K\[`�VM�[OL�Z[H[L�[V�HKVW[�H� SLNHS�MYHTL^VYR�[OH[�



ACCESS TO HEALTH CARE FOR KEY AND VULNERABLE POPULATION

HIV/TB AND THE LAW - A LEGAL RESOURCE

���

YLZWLJ[Z� [OL� M\UKHTLU[HS� YPNO[Z�VM� PUKP]PK\HSZ�LUNHNLK�
PU� ZL_� ^VYR�� -VY� L_HTWSL�� ZL_� ^VYRLYZ� OH]L� [OL� YPNO[�
UV[� [V� IL� HYIP[YHYPS`� HYYLZ[LK� VY� KL[HPULK�� [OL� YPNO[� UV[�
[V� IL� Z\IQLJ[� [V� [VY[\YL� HUK� V[OLY� JY\LS�� PUO\THU�� VY�
KLNYHKPUN�W\UPZOTLU[��[OL�YPNO[�[V�K\L�WYVJLZZ��HUK�[OL�
YPNO[�[V�[OL�OPNOLZ[�H[[HPUHISL�Z[HUKHYK�VM�OLHS[O����4VYL�
VM[LU� [OHU�UV[�� ZL_�^VYRLYZ�HYL�HYIP[YHYPS`�HYYLZ[LK�HUK�
[OLPY� YPNO[Z� YV\[PULS`�KPZYLNHYKLK��^P[O� [OL�HYYLZ[Z�VM[LU�
VJJ\YYPUN� H[� [PTLZ� ^OLU� [OL� ZL_� ^VYRLYZ� HYL� HJ[\HSS`�
UV[� LUNHNLK� PU� VɈLUKPUN� ILOH]PV\Y� VY� PSSLNHS� JVUK\J[��
/\THU�YPNO[Z�Z[HUKHYKZ�YLX\PYL�[OL�SH^�[V�IL�MVYLZLLHISL�
HUK�WYLKPJ[HISL�HUK� [OLYLMVYL� YLX\PYLZ�:[H[LZ� [V�KLÄUL�
WYLJPZLS`� HUK� PU� H� MVYLZLLHISL� THUULY� HSS� JYPTPUHS�
VɈLUJLZ��-HPS\YL�[V�KV�ZV�PUMYPUNLZ�\WVU�[OL�K\L�WYVJLZZ�
YPNO[Z�VM�H�WLYZVU�HJJ\ZLK�VM�[OL�VɈLUJL��� 

:V\[O�(MYPJH�PZ�WHY[`�[V�THQVY�PU[LYUH[PVUHS�HUK�YLNPVUHS�
O\THU� YPNO[Z� [YLH[PLZ� ^OPJO� YLX\PYL� Z[H[L� WHY[PLZ� [V�
WYV[LJ[� [OL� YPNO[Z� VM� ZL_� ^VYRLYZ� HUK� WYL]LU[� O\THU�
YPNO[Z� ]PVSH[PVUZ� HNHPUZ[� [OLT�� ;OPZ� PUJS\KLZ� [HRPUN�
Z[LWZ�[V�LSPTPUH[L�O\THU�[YHɉJRPUN�HUK�HSS�HWWYVWYPH[L�
TLHZ\YLZ�[V�WYL]LU[�ZL_\HS�L_WSVP[H[PVU�VM�JOPSKYLU���   

(Y[PJSL����VM�[OL�<UP]LYZHS�+LJSHYH[PVU�VM�/\THU�9PNO[Z�  
�<+/9��WYV]PKLZ�[OH[�L]LY`VUL�OHZ�[OL�YPNO[�[V�^VYR��[V�

����;OL�:V\[O�(MYPJHU�5H[PVUHS�:L_�>VYRLY�/0=�7SHU�HIV]L�U��H[����

���� 0IPK�

��� �0U[LYUH[PVUHS�*V]LUHU[�VU�*P]PS�HUK�7VSP[PJHS�9PNO[Z��0**79��HUK�IV[O�6W[PVUHS�7YV[VJVSZ!�(Y[PJSL� �VM�[OL�0**79�N\HYHU[LLZ�[OH[!
�࠮ ¸,]LY`VUL�OHZ�[OL�YPNO[�[V�SPILY[`�HUK�ZLJ\YP[`�VM�WLYZVU��5V�VUL�ZOHSS�IL�Z\IQLJ[LK�[V�HYIP[YHY`�HYYLZ[�VY�KL[LU[PVU��5V�VUL�ZOHSS�IL�

KLWYP]LK�VM�OPZ�SPILY[`�L_JLW[�VU�Z\JO�NYV\UKZ�HUK�PU�HJJVYKHUJL�^P[O�Z\JO�WYVJLK\YL�HZ�HYL�LZ[HISPZOLK�I`�SH^�¹��-\Y[OLY��\WVU�
HYYLZ[��L]LY`VUL�¸ZOHSS�IL�PUMVYTLK��H[�[OL�[PTL�VM�[OLPY�HYYLZ[��VM�[OL�YLHZVUZ�MVY�OPZ�HYYLZ[�HUK�ZOHSS�IL�WYVTW[S`�PUMVYTLK�VM�HU`�
JOHYNLZ�HNHPUZ[�OPT�¹

�࠮ ¹(U`�WLYZVU�KL[HPULK�VU�NYV\UKZ�[OH[�HYL�UV[�PU�HJJVYKHUJL�^P[O�[OL�SH^�PZ�KL[HPULK�HYIP[YHYPS`�HUK�[OLYLMVYL�\USH^M\SS`���+L[LU[PVU�
JHU�HSZV�HTV\U[�[V�HYIP[YHY`�KL[LU[PVU��L]LU�PM�P[�PZ�H\[OVYPZLK�I`�SH^��PM�P[�PUJS\KLZ�¸LSLTLU[Z�VM�PUHWWYVWYPH[LULZZ��PUQ\Z[PJL��SHJR�VM�
WYLKPJ[HIPSP[`�HUK�K\L�WYVJLZZ�VM�SH^�¹

�࠮ ;OL�<5�/\THU�9PNO[Z�*VTTP[[LL�OHZ�KL[LYTPULK�[OH[�SLNHSS`�H\[OVYPZLK�KL[LU[PVU�T\Z[�IL�YLHZVUHISL��ULJLZZHY`��HUK�
WYVWVY[PVUH[L��[HRPUN�PU[V�HJJV\U[�[OL�ZWLJPMPJ�JPYJ\TZ[HUJLZ�VM�H�JHZL���0U[LYUH[PVUHS�SH^�YLX\PYLZ�Z[H[LZ�[V�LUZ\YL�[OH[�ULJLZZHY`�
WYVJLK\YHS�N\HYHU[LLZ�HYL�PU�WSHJL�[V�PKLU[PM`�HUK�YLZWVUK�[V�ZP[\H[PVUZ�VM�\USH^M\S�VY�HYIP[YHY`�KLWYP]H[PVU�VM�SPILY[`���+L[HPULLZ�
T\Z[�OH]L�H�YPNO[�[V�JOHSSLUNL�[OLPY�KL[LU[PVU�PU�JV\Y[���0U�HSS�ZP[\H[PVUZ�^OLYL�WLVWSL�HYL�KLWYP]LK�VM�[OLPY�SPILY[`��[OL�0**79�Z[H[LZ�
[OH[�[OL`�ZOV\SK�Z[PSS�IL�[YLH[LK�¸^P[O�O\THUP[`�HUK�^P[O�YLZWLJ[�MVY�[OL�PUOLYLU[�KPNUP[`�VM�[OL�O\THU�WLYZVU�¹

�࠮ ;OL�0**79�HSZV�WYVOPIP[Z�[VY[\YL�VY�JY\LS��PUO\THU�VY�KLNYHKPUN�[YLH[TLU[�VY�W\UPZOTLU[��9HWL�HUK�ZL_\HS�HZZH\S[�PU�KL[LU[PVU�PZ�H�
MVYT�VM�[VY[\YL��<UKLY�[OL�0**79��Z[H[LZ�T\Z[�WYV]PKL�¸HKLX\H[L�TLKPJHS�JHYL�K\YPUN�KL[LU[PVU�¹

�࠮ ;OL�<5»Z�:[HUKHYK�4PUPT\T�9\SLZ�MVY�[OL�;YLH[TLU[�VM�7YPZVULYZ�M\Y[OLY�JSHYPMPLZ�[OH[�KL[HPULLZ�HYL�LU[P[SLK�[V�ZLL�H�TLKPJHS�
VMMPJLY�MVY�[OLPY�WO`ZPJHS�HUK�TLU[HS�OLHS[O�ULLKZ���;OPZ�PUJS\KLZ�HJJLZZ�[V�TLKPJPULZ�ULJLZZHY`�MVY�[OLPY�Z\Y]P]HS��Z\JO�HZ�HU[P�
YL[YV]PYHS�[YLH[TLU[��(9;�"�[OL�0U[LYUH[PVUHS�*V]LUHU[�VU�,JVUVTPJ��:VJPHS�HUK�*\S[\YHS�9PNO[Z��0*,:*9�"�[OL�*VU]LU[PVU�VU�[OL�
,SPTPUH[PVU�VM�(SS�-VYTZ�VM�+PZJYPTPUH[PVU�HNHPUZ[�>VTLU��*,+(>��HUK�P[Z�6W[PVUHS�7YV[VJVS!�(Y[PJSL��������WYV]PKLZ�MVY�:[H[L�WHY[PLZ�
[V�[HRL�HSS�HWWYVWYPH[L�TLHZ\YLZ�[V�LSPTPUH[L�KPZJYPTPUH[PVU�HNHPUZ[�^VTLU�PU�[OL�MPLSK�VM�LTWSV`TLU[�PU�VYKLY�[V�LUZ\YL��VU�H�IHZPZ�
VM�LX\HSP[`�VM�TLU�HUK�^VTLU��[OL�ZHTL�YPNO[Z��PU�WHY[PJ\SHY�[OL�YPNO[�[V�^VYR�HZ�HU�PUHSPLUHISL�YPNO[�VM�HSS�O\THU�ILPUNZ���:PUJL�
WYVZ[P[\[PVU�TH`�IL�YLNHYKLK�HZ�LTWSV`TLU[�P[�[OLYLMVYL�PTWSPLZ�[OH[�WYVZ[P[\[LZ�KLZLY]L�[V�^VYR�\UKLY�MYLL��ZHML�HUK�MHPY�^VYRPUN�
JVUKP[PVUZ�Q\Z[�SPRL�HU`�V[OLY�JSHZZ�VM�LTWSV`LLZ"�[OL�*VU]LU[PVU�HNHPUZ[�;VY[\YL�HUK�6[OLY�*Y\LS��0UO\THU�VY�+LNYHKPUN�;YLH[TLU[�
VY�7\UPZOTLU[��*VU]LU[PVU�HNHPUZ[�;VY[\YL�"�HUK�[OL�*VU]LU[PVU�VU�[OL�9PNO[Z�VM�[OL�*OPSK��*9*��HUK�[^V�VM�P[Z�6W[PVUHS�7YV[VJVSZ���
(MYPJHU�*OHY[LY�VU�/\THU�HUK�7LVWSLZ»�9PNO[Z��HZ�^LSS�HZ�P[Z�7YV[VJVS�VU�[OL�9PNO[Z�VM�>VTLU�PU�(MYPJH��

� ��<UP]LYZHS�+LJSHYH[PVU�VM�/\THU�9PNO[Z�HKVW[LK�I`�[OL�<UP[LK�5H[PVUZ�.LULYHS�(ZZLTIS`�VU����+LJLTILY�� ���H]HPSHISL�H[�O[[WZ!��
^^^�VOJOY�VYN�,5�<+/9�+VJ\TLU[Z�<+/9F;YHUZSH[PVUZ�LUN�WKM�

����;\TP�4VRVIL�º<USH^M\S�HYYLZ[»�����4H`��������H]HPSHISL�H[�O[[WZ!��^^^�U]YSH^�JV�aH�5L^Z9LZV\YJLZ�5L^Z(Y[PJSL�
HZW_&(Y[PJSL0+$�����SHZ[�HJJLZZLK�VU����1\UL������

MYLL�JOVPJL�VM� LTWSV`TLU[�� HUK� [V� Q\Z[� HUK� MH]V\YHISL�
JVUKP[PVUZ�VM�^VYR�

0U� HKKP[PVU�� HY[PJSL� ��� VM� [OL� <+/9� HSSV^Z� [OL� YPNO[� [V�
MYLLKVT� VM� HZZLTIS`� HUK� HZZVJPH[PVU� ^OPJO� TLHUZ�
[OH[�ZL_�^VYRLYZ�OH]L�H�YPNO[�[V�HZZVJPH[L��Q\Z[�SPRL�HU`�
V[OLY� PUKP]PK\HS�� (Z� Z\JO�� [OL� SH^� [OH[� WYVOPIP[Z� [OLT�
MYVT�^VYRPUN�MYVT�H�OV\ZL�VY�MYVT�^VYRPUN�[VNL[OLY� PU�
IYV[OLSZ�TH`�IL�JOHSSLUNLK�VU�[OL�IHZPZ�VM�[OL�<+/9�

3.3. Remedies Against Unlawful 
Arrests 

(U�\USH^M\S�HYYLZ[�PZ�HU�HYYLZ[�^OPJO�PZ�THKL�I`�H�WVSPJL�
VɉJLY�VU�\USH^M\S�NYV\UKZ���,_HTWSLZ�PUJS\KL��HTVUNZ[�
V[OLYZ��HU�VɉJLY�^OV�L_JLLKZ�OPZ�VY�OLY�H\[OVYP[`�VY�HU�
VɉJLY�^OV�YLZ[YPJ[Z�H�WLYZVU»Z�MYLLKVT�VM�TV]LTLU[�PU�
HU�\UQ\Z[PÄLK�THUULY���  

:LJ[PVU�������I��VM�[OL�*YPTPUHS�7YVJLK\YL�(J[�Z[H[LZ�[OH[�
º(�WLHJL�VɉJLY�TH`�^P[OV\[�^HYYHU[�HYYLZ[�HU`�WLYZVU���
^OVT�OL� YLHZVUHIS`�Z\ZWLJ[Z�VM�OH]PUN�JVTTP[[LK�HU�
VɈLUJL�YLMLYYLK�[V�PU�:JOLK\SL����V[OLY�[OHU�[OL�VɈLUJL�
VM�LZJHWL�MYVT�SH^M\S�J\Z[VK`»��(Z�Z\JO��H�WVSPJL�VɉJLY�
TH`� VUS`� HYYLZ[�^P[OV\[� OH]PUN� H�^HYYHU[� PM� ^P[ULZZPUN�
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H� JYPTL� VY� ^OLU� [OLYL� PZ� YLHZVUHISL� Z\ZWPJPVU� [OH[� H�
WLYZVU�OHZ�JVTTP[[LK�^OH[� PZ�RUV^U�HZ�H�:JOLK\SL���
VɈLUJL�Z\JO�HZ�YHWL��YVIILY`�VY�HYZVU�

:L_�^VYR�PZ�UV[�SPZ[LK�HZ�H�:JOLK\SL���VɈLUJL�ZV�WVSPJL�
VɉJLYZ� VM[LU� ^V\SK� \ZL� T\UPJPWHS� I`�SH^Z�� Z\JO� HZ�
SVP[LYPUN� WYV]PZPVUZ�� [V� HYYLZ[� ZL_� ^VYRLYZ� ^P[OV\[� H�
^HYYHU[�� �(U�\USH^M\S� HYYLZ[� PUMYPUNLZ�ZLJ[PVU����VM� [OL�
*VUZ[P[\[PVU�̂ OPJO�YLJVNUPZLZ�[OH[�L]LY`VUL�OHZ�PUOLYLU[�
KPNUP[`� HUK� WYV[LJ[Z� HU� PUKP]PK\HS»Z� YPNO[� [V� OH]L� [OLPY�
KPNUP[`� YLZWLJ[LK� HUK� WYV[LJ[LK� HUK� ZLJ[PVU� ��� VM� [OL�
*VUZ[P[\[PVU� ^OPJO� HJRUV^SLKNLZ� [OL� YPNO[� [V� MYLLKVT�
HUK�ZLJ\YP[`�VM�L]LY`�WLYZVU��HUK�WYV[LJ[Z�[OL�YPNO[�UV[�[V�
IL�KLWYP]LK�VM�MYLLKVT�HYIP[YHYPS`�VY�^P[OV\[�Q\Z[�JH\ZL"�
HUK�UV[�[V�IL�KL[HPULK�^P[OV\[�[YPHS�

0U�The Sex Worker’s Education and Advocacy Taskforce 
v Minister of Safety and Security and Others����:>,(;�
VI[HPULK� ZVTL� WYV[LJ[PVU� HNHPUZ[� \USH^M\S� HYYLZ[� VM�
ZL_�^VYRLYZ��ZLJ\YPUN�HU�PU[LYKPJ[�HNHPUZ[�HYYLZ[�MVY�HU`�
W\YWVZL�V[OLY�[OHU�WYVZLJ\[PVU��� 

(U�\USH^M\S� HYYLZ[�TH`� SLHK� [V� JP]PS� WYVJLLKPUNZ�ILPUN�
PUZ[P[\[LK� HNHPUZ[� [OL�:[H[L�� (� ]PJ[PT�VM� \USH^M\S� HYYLZ[�
TH`�JSHPT�KHTHNLZ�HNHPUZ[� [OL�4PUPZ[LY�VM�7VSPJL� PM�OL�
VY�ZOL�Z\JJLZZM\SS`�WYV]LZ�OPZ�VY�OLY�JHZL�PU�H�JV\Y[�VM�
SH �̂���*SHPTZ�TH`�IL�THKL�HNHPUZ[� [OL�4PUPZ[LY�HZ� [OL�
LTWSV`LY�VM�[OL�HYYLZ[PUN�WVSPJL�VɉJLY�Z�PU�[OL�MVSSV^PUN�
JPYJ\TZ[HUJLZ!�

%� PM�[OL�HYYLZ[�SLK�[V�PUQ\Y �̀�H�TVUL[HY`�JSHPT�MVY�
TLKPJHS�L_WLUZLZ��WHZ[�HUK�M\[\YL�TLKPJHS�JVZ[Z��
JHU�IL�THKL"

%� PM�HU�PUKP]PK\HS�PZ�LTWSV`LK�HUK�^HZ�KL[HPULK�MVY�H�
JLY[HPU�WLYPVK�VM�[PTL�^P[OV\[�]HSPK�NYV\UKZ���H�JSHPT�
MVY�WHZ[�HUK�M\[\YL�SVZZ�VM�PUJVTL�JHU�IL�THKL"�HUK

%� PM�HU�PUKP]PK\HS�Z\MMLYLK�SVZZ�VM�MYLLKVT��KPNUP[`�HUK�
Z\MMLYPUN�K\YPUN�[OL�HYYLZ[��NLULYHS�KHTHNLZ�JHU�IL�
JSHPTLK�

������� �����:(������>**��

����4L`LYZMLSK�HUK�5`LTIL�¸.LUKLY�HUK�7\ISPJ�0U[LYLZ[�3P[PNH[PVU�0U�7VZ[�(WHY[OLPK�:V\[O�(MYPJH!�/H]L�º:`Z[LTH[PJ�4V[PMZ�VM�
+PZJYPTPUH[PVU»�)LLU�(KKYLZZLK&¹�PU�)YPJROPSS��LK� Public Interest Litigation In South Africa��1\[H�
�*V�3[K��*HWL�;V^U������H[�� ��

��� De Klerk v Minister of Police����������:(*9�����:*(������4HYJO������

����)Y\JL�º7VSPJL�)Y\[HSP[`�PU�:V\[O�(MYPJH»�PU�4^HUHQP[P��LK��Police Brutality in Southern Africa – A Human Rights Perspective��0U[LY�(MYPJHU�
5L[^VYR�MVY�/\THU�9PNO[Z�HUK�+L]LSVWTLU[��(MYVUL[��������H]HPSHISL�H[�O[[W!��^^^�JZ]Y�VYN�aH�KVJZ�WVSPJPUN�WVSPJLIY\[HSP[`�WKM�H[��

����;OL�:V\[O�(MYPJHU�5H[PVUHS�:L_�>VYRLY�/0=�7SHU�HIV]L�U��H[����

����0IPK�

���� 0UKLWLUKLU[�7VSPJL�0U]LZ[PNH[P]L�+PYLJ[VYH[L�*VTWSHPU[Z�7YVJLK\YL�HJJLZZLK�MYVT��O[[W!��^^^�PWPK�NV]�aH�UVKL���VU���1\UL������

����(J[���VM������

3.4. Non-Judicial Remedies Against 
Unlawful Arrests

3.4.1. Complaints Against the South African 
Police Services (SAPS)

=PVSLUJL�� ZL_\HS� HZZH\S[� HUK� YHWL� VM� ZL_� ^VYRLYZ� PZ�
JVTTVUS`�WLYWL[YH[LK�I`� JSPLU[Z� HUK� SH^�LUMVYJLTLU[�
VɉJPHSZ�� � 7VSPJL� VɉJLYZ� VM[LU� HI\ZL� H� YHUNL� VM� [OLPY�
WV^LYZ� PUJS\KPUN�� HTVUN� V[OLYZ�� [OL� WV^LY� VM� HYYLZ[�
HUK�WV^LYZ�VM�ZLHYJO�HUK�ZLPa\YL����7VSPJL�VɉJLY�VM[LU�
HI\ZL� [OLPY�WV^LYZ��I`�\ZPUN�W\ISPJ�I`�SH^Z�HUK�V[OLY�
YLN\SH[PVUZ� [V� OHYHZZ� ZL_� ^VYRLYZ� ^P[OV\[� MVSSV^PUN�
WYVWLY� WYVJLK\YLZ���� +VJ\TLU[LK� WVSPJL� HI\ZL� VM� ZL_�
^VYRLYZ� PUJS\KL� YHWL� HUK� NHUN� YHWL�� \USH^M\S� HYYLZ[�
^OLU�^HSRPUN� [V� [OL�ZOVWZ��KLTHUKPUN�IYPILZ�Z\JO�HZ�
TVUL`� VY� ZL_�� ÄUKPUN� JVUKVTZ� VU� ZL_� ^VYRLYZ� HUK�
\ZPUN� [OH[�HZ� ºL]PKLUJL»� [OH[�ZL_�^VYR�OHZ� [HRLU�WSHJL�
HUK�ZVTL[PTLZ�JVUÄZJH[PUN�[OLZL�HUK�UV[�ILSPL]PUN�ZL_�
^VYRLYZ�^OLU� [OL`� YLWVY[� JYPTLZ� Z\JO�HZ�OH]PUN�ILLU�
YHWLK��� 

;OL� PSSLNHSP[`� VM� ZL_� ^VYR� \UKLY� :V\[O� (MYPJHU� SH^�
KVLZ�UV[� PU�HU`�^H`�NP]L�[OL�YPNO[�[V�[YLH[�ZL_�^VYRLYZ�
KPɈLYLU[S`� HUK� HYIP[YHYPS �̀� :L_� ^VYRLYZ� OH]L� H� YPNO[� [V�
HJJLZZ�[V� Q\Z[PJL�HUK�[V� [OL�YPNO[Z�ZL[�V\[� PU� [OL�)PSS�VM�
9PNO[Z�HUK�V[OLY�SH^Z�HUK�WVSPJPLZ�

;OLYL� HYL� ]HYPV\Z� H]LU\LZ� [OYV\NO� ^OPJO� [OL� W\ISPJ��
PUJS\KPUN� ZL_� ^VYRLYZ�� JHU� SVKNL� JVTWSHPU[Z� HNHPUZ[�
TLTILYZ�VM�[OL�:(7:!�

3.4.1.1. Independent Police Investigative Directorate 
(IPID)��

;OL� 070+� ^HZ� LZ[HISPZOLK� I`� [OL� 0UKLWLUKLU[� 7VSPJL�
0U]LZ[PNH[P]L� +PYLJ[VYH[L� (J[��� PU� SPUL� ^P[O� :LJ[PVUZ�
���� [V� ���� VM� [OL� *VUZ[P[\[PVU� ^OPJO� ZLLR� [V� YLN\SH[L�
WVSPJPUN� PU�:V\[O�(MYPJH�� 070+� YLWVY[Z� [V� [OL�4PUPZ[LY�VM�
7VSPJL� HUK� M\UJ[PVUZ� PUKLWLUKLU[S`� VM� [OL� :(7:�� ;OL�
HPT�VM�[OL�070+�PZ�[V�LUZ\YL�PUKLWLUKLU[�V]LYZPNO[�V]LY�
:(7:�HUK� [OL�4\UPJPWHS�7VSPJL�:LY]PJLZ� �47:���HUK� [V�
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JVUK\J[� PUKLWLUKLU[� HUK� PTWHY[PHS� PU]LZ[PNH[PVUZ� VM�
HSSLNH[PVUZ�VM�JYPTPUHS�VɈLUJLZ�JVTTP[[LK�I`�TLTILYZ�
VM� [OL� :(7:� HUK� [OL� 47:�� HUK� [V� THRL� HWWYVWYPH[L�
YLJVTTLUKH[PVUZ�

;OL� 070+� PZ� YLZWVUZPISL� MVY� WYVTV[PUN� WYVWLY� WVSPJL�
JVUK\J[� PU� HJJVYKHUJL� ^P[O� [OL� WYPUJPWSLZ� VM� [OL�
*VUZ[P[\[PVU�� 070+� PU]LZ[PNH[LZ�TH[[LYZ� ZWLJPÄLK� \UKLY�
ZLJ[PVU� ��� VM� [OL� 070+� (J[�� ;OL� MVSSV^PUN� TH[[LYZ� MHSS�
^P[OPU�070+»Z�PU]LZ[PNH[P]L�THUKH[L!

%� ºHU`�KLH[O�PU�WVSPJL�J\Z[VK`"
%� KLH[O�HZ�H�YLZ\S[�VM�WVSPJL�HJ[PVUZ"
%� HU`�JVTWSHPU[�YLSH[PUN�[V�[OL�KPZJOHYNL�VM�HU�VMMPJPHS�

MPYLHYT�I`�HU`�WVSPJL�VMMPJLY"
%� YHWL�I`�H�WVSPJL�VMMPJLY��^OL[OLY�[OL�WVSPJL�VMMPJL�PZ�

VU�VY�VMM�K\[`"
%� YHWL�VM�HU`�WLYZVU�^OPSL�[OH[�WLYZVU�PZ�PU�WVSPJL�

J\Z[VK`"
%� (U`�JVTWSHPU[�VM�[VY[\YL�VY�HZZH\S[�HNHPUZ[�H�WVSPJL�

VMMPJLY�PU�[OL�L_LJ\[PVU�VM�OPZ�VY�OLY�K\[PLZ"
%� *VYY\W[PVU�TH[[LYZ�^P[O�[OL�WVSPJL�PUP[PH[LK�I`�[OL�

,_LJ\[P]L�+PYLJ[VY�VM�070+� �VU�OPZ�VY�OLY�V^U��VY�
HM[LY�[OL�YLJLPW[�VM�H�JVTWSHPU[�MYVT�H�TLTILY�
VM�[OL�W\ISPJ��VY�YLMLYYLK�[V�[OL�+PYLJ[VYH[L�I`�[OL�
4PUPZ[LY��HU�4,*�VY�[OL�:LJYL[HY �̀�HZ�[OL�JHZL�TH`�
IL"�HUK

%� (U`�V[OLY�TH[[LY�YLMLYYLK�[V�P[�HZ�H�YLZ\S[�VM�H�
KLJPZPVU�I`�[OL�,_LJ\[P]L�+PYLJ[VY��VY�PM�ZV�YLX\LZ[LK�
I`�[OL�4PUPZ[LY��HU�4,*�VY�[OL�:LJYL[HY`�HZ�[OL�JHZL�
TH`�IL�»�� 

(U`�WLYZVU��LP[OLY�HZ�H�]PJ[PT��^P[ULZZ�VY�YLWYLZLU[H[P]L�
HUK� H� UVU�NV]LYUTLU[HS� HUK� JVTT\UP[`�IHZLK�
VYNHUPaH[PVU�JHU�SVKNL�H�JVTWSHPU[�^P[O�[OL�070+�

(�JVTWSHPU[�TH`�IL�SVKNLK�PU�WLYZVU��I`�[LSLWOVUL��WLY�
SL[[LY�VY�L�THPS�[V�HU`�070+�VɉJL��;OL�JVTWSHPUHU[�T\Z[�
ÄSS�PU�H�*VTWSHPU[�9LWVY[PUN�-VYT�^OPJO�JHU�IL�VI[HPULK�
MYVT�HU`�070+�VɉJL�VY�KV^USVHKLK�MYVT�O[[W!��^^ �̂PWPK�
NV]�aH�ZP[LZ�KLMH\S[�ÄSLZ�070+F*VTWSHPU[ZF-VYT�-VYT��
WKM

� ��;OL�,_LJ\[P]L�+PYLJ[VY�PZ�HWWVPU[LK�PU�[LYTZ�VM�ZLJ[PVU���VM�[OL�070+�(J[���;OL�,_LJ\[P]L�+PYLJ[VY�PZ�[OL�HJJV\U[PUN�VMMPJLY�VM�070+���/PZ�
VY�OLY�K\[PLZ�HYL�ZL[�V\[�PU�KL[HPS�PU�ZLJ[PVU���VM�[OL�070+�(J[�

����:LJ[PVU�������H���O��VM�[OL�070+�(J[�

����-VY�TVYL�PUMVYTH[PVU�VU�OV^�[V�SVKNL�H�JVTWSHPU[�^P[O�[OL�:(7:�:LY]PJL�*VTWSHPU[�*LU[YL�]PZP[�H[�O[[WZ!��^^^�ZHWZ�NV]�aH�ZLY]PJLZ�
ZLY]PJLFJVTWSHPU[ZFJLU[YL�WOW�

;OL�070+�JHUUV[�KLHS�^P[O�[OL�MVSSV^PUN!

%� *VTWSHPU[Z�VM�PUJPKLU[Z�^OPJO�VJJ\YYLK�ILMVYL�
[OL�LZ[HISPZOTLU[�VM�[OL�0UKLWLUKLU[�*VTWSHPU[Z�
+PYLJ[VYH[L��0*+��PU�(WYPS��  ��HUK�[OVZL�^OPJO�
[VVR�WSHJL�TVYL�[OHU�H�`LHY�ILMVYL�[OL`�^LYL�
YLWVY[LK�[V�[OL�070+��\USLZZ�[OLYL�HYL�L_JLW[PVUHS�
JPYJ\TZ[HUJLZ"

%� *VTWSHPU[Z�HNHPUZ[�*VYYLJ[PVUHS�:LY]PJLZ�Z[HMM��JV\Y[�
VMMPJPHSZ��HUK�TLTILYZ�VM�[OL�:V\[O�(MYPJHU�5H[PVUHS�
+LMLUJL�-VYJL"

%� 4H[[LYZ�[OH[�OH]L�ILLU�KLHS[�^P[O�VY�HYL�J\YYLU[S`�
ILPUN�KLHS[�^P[O�I`�[OL�JV\Y[Z"�HUK

%� 4H[[LYZ�[OH[�HYL�UV[�JYPTPUHS�PU�UH[\YL��MVY�L_HTWSL��
KP]VYJL��YLJV]LY`�VM�TVUL`�VY�\USH^M\S�HYYLZ[�

3.4.1.2. SAPS Service Complaint Centre

;OL� :(7:� :LY]PJL� *VTWSHPU[� :LY]PJL� *LU[YL»Z� HPT� PZ�
[V� PU]LZ[PNH[L� WVVY� ZLY]PJL� I`� TLTILYZ� VM� :(7:�� � 0U�
WHY[PJ\SHY�� [OL� HPT� VM� [OL� :LY]PJL� *VTWSHPU[� :LY]PJL�
*LU[YL� PZ� [V� YLKYLZZ� HUK� PU]LZ[PNH[L� KPZZH[PZMHJ[PVU�
VY� KPZHWWVPU[TLU[� L_WLYPLUJLK� I`� HU`� WLYZVU� VY�
HU� VYNHUPZH[PVU�� SVJHSS �̀� YLNPVUHSS �̀� JVU[PULU[HSS �̀� VY�
PU[LYUH[PVUHSS �̀� PU� YLSH[PVU� [V� HU� HJ[PVU� VY� PUHJ[PVU�
YLNHYKPUN�[OL�ZLY]PJL�[OH[�^HZ�YLUKLYLK�VY�Z\WWVZLK�[V�
IL�YLUKLYLK�I`�[OL�:(7:�YLWYLZLU[LK�I`�P[Z�LTWSV`LL�Z�

*VTWSHPU[Z�JHU�SVKNLK�YLNHYKPUN�WVVY�ZLY]PJL�KLSP]LY`�PU�
YLZWLJ[�VM�[OL�MVSSV^PUN�PZZ\LZ!�

%� JVTT\UPJH[PVU"
%� YLZWVUZLZ"
%� PU]LZ[PNH[PVUZ"
%� WVSPJL�ULNSPNLUJL"
%� WVSPJL�TPZJVUK\J["�
%� JVTWSHPU[Z�HNHPUZ[�HU`�TLTILY�VM�[OL�:(7:�

THUHNLTLU[�VY�TLTILYZ"�HUK
%� NLULYHS�JVTTLU[Z��� 
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;OLYL�PZ�TPUPT\T�PUMVYTH[PVU�^OPJO�PZ�YLX\PYLK�PU�VYKLY�
[V�SVKNL�H�JVTWSHPU[�PUJS\KPUN��I\[�UV[�SPTP[LK�[V���

%� M\SS�UHTLZ�HUK�Z\YUHTL�VM�[OL�JVTWSHPUHU["
%� PKLU[P[`�U\TILY"
%� YLZPKLU[PHS�I\ZPULZZ�HKKYLZZ"�HUK
%� [LSLWOVUL�HUK�JLSS�WOVUL�U\TILYZ�HUK�LTHPS�

HKKYLZZ�

*VTWSHPUHU[Z� T\Z[� HSZV� WYV]PKL� H� KLZJYPW[PVU� VM� [OL�
JVTWSHPU[�PUJS\KPUN�

%� [OL�WYV]PUJL�PU�^OPJO�[OL�JVTWSHPU[�VYPNPUH[LK"
%� [OL�UHTL�VM�[OL�WVSPJL�Z[H[PVU"�[OL�JHZL�U\TILY��PM�

HWWSPJHISL�"�HUK
%� KL[HPSZ�VM�[OL�:(7:�LTWSV`LLZ�PU]VS]LK�

*VTWSHPU[Z�T\Z[� IL� Z\ITP[[LK� KPYLJ[S`� I`� ]PZP[PUN� HU`�
SVJHS� WVSPJL� Z[H[PVU�� JVTT\UP[`� ZLY]PJL� JLU[YL�� :[H[PVU�
*VTTHUKLY�� +PZ[YPJ[� �� *S\Z[LY� *VTTHUKLY»Z� VɉJL� VY�
7YV]PUJPHS�*VTWSHPU[Z�*VVYKPUH[VYZ�^OPJO�PZ�H]HPSHISL�H[�
O[[WZ!��^^^�ZHWZ�NV]�aH�ZLY]PJLZ�ZLY]PJLFJVTWSHPU[ZF
JLU[YL�WOW��-HPSPUN�^OPJO��VUL�JHU�JVU[HJ[�[OL�5H[PVUHS�
:LY]PJL�*VTWSHPU[Z�*HSS�*LU[YL�VU��������������VY�MH_�
[V� ���� � �� ����� VY� LTHPS� JVTWSHPU[ZUVKHSWVPU['ZHWZ�
NV]�aH�

3.4.2. Denial of Access to Healthcare Due to 
Sex Work Status

0M� H� ZL_� ^VYRLY� PZ� KLUPLK� HJJLZZ� [V� OLHS[O� VY�
KPZJYPTPUH[LK�HNHPUZ[�I`�H�OLHS[OJHYL�WYV]PKLY�[OL`�JHU�
SVKNL�H�JVTWSHPU[�HNHPUZ[�OLHS[O�WYVMLZZPVUHS�VY�H�OLHS[O�
LZ[HISPZOTLU[� ^P[O� [OL� /LHS[O� 7YVMLZZPVUZ� *V\UJPS� VM�
:V\[O�(MYPJH��/7*:(��

��������M�������:LJ[PVU����VM�[OL�5H[PVUHS�/LHS[O�(J[�WYV]PKLZ�HZ�MVSSV^Z!
º���� (U`�WLYZVU�TH`�SH`�H�JVTWSHPU[�HIV\[�[OL�THUULY�PU�^OPJO�OL�VY�ZOL�^HZ�[YLH[LK�H[�H�OLHS[O�LZ[HISPZOTLU[�HUK�OH]L�[OL�

JVTWSHPU[�PU]LZ[PNH[LK�
���� ;OL�YLSL]HU[�TLTILY�VM�[OL�,_LJ\[P]L�*V\UJPS�HUK�L]LY`�T\UPJPWHS�TLTILY�T\Z[�LZ[HISPZO�H�WYVJLK\YL�MVY�[OL�SH`PUN�VM�JVTWSHPU[�

^P[OPU�[OVZL�HYLHZ�VM�[OL�UH[PVUHS�OLHS[O�Z`Z[LT�MVY�^OPJO�[OL`�HYL�YLZWVUZPISL�»

�������VM�� ���

����:LJ[PVU���U��VM�[OL�/LHS[O�7YVMLZZPVUZ�(J[�

����;OL�/LHS[OJHYL�7YVMLZZPVUHSZ�*V\UJPS�VM�:V\[O�(MYPJH!�3LNHS�HUK�9LN\SH[VY`�(MMHPYZ�H]HPSHISL�H[�O[[WZ!��^^^�OWJZH�
JV�aH�&JVU[LU[0K$���
HJ[PVU5HTL$3LNHS���HUK���9LN\SH[VY`���(MMHPYZ�SHZ[�HJJLZZLK�VU����1\UL������

����;OL�/7*:(�JVTWSHPU[�MVYT�JHU�IL�HJJLZZLK�H[�O[[WZ!��^^^�OWJZH�JV�aH��\WSVHKZ�<7+(;,+����������*6473(05;���
-694���3,;;,9�WKM�

���� 0IPK

3.4.2.1. Complaints Against a Health Professional or 
Health Establishment 

:LJ[PVU����VM�[OL�5H[PVUHS�/LHS[O�(J[���THRLZ�WYV]PZPVU�
MVY�WLYZVUZ�^OV�^V\SK�SPRL�[V�SVKNL�H�JVTWSHPU[�HNHPUZ[�
H�OLHS[O�WYVMLZZPVUHS�VY�OLHS[OJHYL�LZ[HISPZOTLU[�MVY�[OL�
^H`�[OL`�^LYL�[YLH[LK�[V�SH`�H�JVTWSHPU[�HUK�[V�OH]L�[OH[�
JVTWSHPU[�PU]LZ[PNH[LK���0[�HSZV�Z[H[LZ�[OH[�[OL�WYVJLK\YL�
MVY�SVKNPUN�JVTWSHPU[Z�T\Z[�IL�THKL�]PZPISL�PU�HSS�OLHS[O�
LZ[HISPZOTLU[Z�PU�H�WSHJL�^OLYL�HSS�WLYZVUZ�^PSS�ZLL�P[�

3.4.2.2. Complaints to the Health Professionals Council 
of South Africa

;OL�/LHS[O�7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�(MYPJH��/7*:(���
PZ�H�Z[H[\[VY`�IVK`�LZ[HISPZOLK� PU� [LYTZ�VM�ZLJ[PVU������
VM�[OL�/LHS[O�7YVMLZZPVUZ�(J[����6UL�VM�[OL�VIQLJ[P]LZ�VM�
[OL�/7*:(�PZ�[V�LUZ\YL�[OL� PU]LZ[PNH[PVU�VM�JVTWSHPU[Z�
JVUJLYUPUN� WLYZVUZ� YLNPZ[LYLK� PU� [LYTZ� VM� [OL� B/LHS[O�
7YVMLZZPVUZ�(J[D�HUK�LUZ\YL�[OH[�HWWYVWYPH[L�KPZJPWSPUHY`�
HJ[PVU� PZ� [HRLU� HNHPUZ[� Z\JO� WLYZVUZ� PU� [LYTZ� VM� [OL�
B/LHS[O� 7YVMLZZPVUZ� (J[D»���� ;OL� /7*:(� V\[SPULZ� [OL�
WYVJLZZ�VM�SVKNPUN�H�JVTWSHPU[�HZ�MVSSV^Z!��  

%� *VTTLUJL�I`�SVKNPUN�H�JVTWSHPU[�PU�^YP[PUN�^OPJO�
ZOV\SK�IL�HKKYLZZLK�[V�[OL�9LNPZ[YHY��LP[OLY�VUSPUL�
VY�I`�JVTWSL[PUN�H�JVTWSHPU[�MVYT���HUK�LTHPSPUN�
P[�[V�SLNHSTLK'OWJZH�JV�aH�VY�I`�JV\YPLY�VY�OHUK�
KLSP]LY`�[V�����4HKPIH�:[YLL[��(YJHKPH��7YL[VYPH��
�����VY�I`�WVZ[�[V�76�)V_������7YL[VYPH������

3.4.2.3. How to Lodge a Complaint to the HPCSA 

;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�
VM� [OL� 6ɉJL� VM� /LHS[O� :[HUKHYKZ� *VTWSPHUJL� HUK�
/HUKSPUN� VM� *VTWSHPU[Z� I`� [OL�6TI\K� HYL� YLN\SH[PVUZ�
THKL� I`� [OL� 4PUPZ[LY� VM� /LHS[O� ^OPJO� JHTL� PU[V�
VWLYH[PVU�VU���5V]LTILY�������(JJVYKPUN�[V�[OL�/7*:(�
HU�VTI\KZTHU�PZ�H�WLYZVU�HWWVPU[LK�I`�[OL�*V\UJPS�[V�
TLKPH[L� PU�[OL�JHZL�VM�TPUVY�[YHUZNYLZZPVUZ�YLMLYYLK�[V�
OPT�VY�OLY�I`�[OL�9LNPZ[YHY�MVY�TLKPH[PVU��� 
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(� JVTWSHPU[� [V� [OL� VTI\KZTHU� JHU� IL� SHPK� PU� [OL�
MVSSV^PUN�^H`Z!�

%� 6YHSS`��PUJS\KPUN�I`�[LSLWOVUL��VY�PU�^YP[PUN��I`�LTHPS�
VY�V[OLY�LSLJ[YVUPJ�TLHUZ"

%� ;OL�VTI\KZTHU�T\Z[�THRL�Z\YL�[V�THRL�YLJVYK�
VM�[OL�JVTWSHPU[�HUK�T\Z[�JVUMPYT�HJJ\YHJ`�VM�
JVTWSHPU[�^P[O�JVTWSHPUHU["�HUK

%� VTI\KZTHU�T\Z[�WYV]PKL�[OL�JVTWSHPUHU[�^P[O�
YLHZVUHISL�HZZPZ[HUJL�^OLYL�ULJLZZHY`�HUK�LUZ\YL�
YLHZVUHISL�HJJLZZ�[V�VTI\KZTHU�PZ�WYLZLU[�[V�
\ZLYZ�VM�[OL�OLHS[OJHYL�Z`Z[LT�HUK�V[OLY�JVUJLYULK�
WLYZVUZ��� 

/V^� [V� SVKNL� H� JVTWSHPU[� YLSH[PUN� [V� WLYZVUZ�LU[P[PLZ�
V[OLY�[OHU�H�OLHS[OJHYL�WYVMLZZPVUHS!

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�H�OVZWP[HS��ºHU`�WLYZVU�
TH`�SVKNL�H�JVTWSHPU[�^P[O�[OL�6MMPJL�VM�/LHS[O�
:[HUKHYKZ�*VTWSPHUJL��6/:*�� �MVY�IYLHJO�VM�HU`�
UVYTZ�VY�Z[HUKHYKZ�I`�IV[O�W\ISPJ�HUK�WYP]H[L�
OLHS[O�LZ[HISPZOTLU[Z�

����;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�VM�[OL�6MMPJL�VM�/LHS[O�:[HUKHYKZ�*VTWSPHUJL�HUK�/HUKSPUN�VM�*VTWSHPU[Z�
I`�[OL�6TI\K��ZLJ[PVU�����/V^�[V�SH`�H�JVTWSHPU[�

� ��-VY�TVYL�PUMVYTH[PVU�VU�[OL�6/:*�JVTWSHPU[Z�WYVJLK\YL�]PZP[�O[[WZ!��VOZJ�VYN�aH�

����-VY�TVYL�PUMVYTH[PVU�VU�[OL�:(5*�JVTWSHPU[Z�WYVJLK\YL�]PZP[�O[[WZ!��^^^�ZHUJ�JV�aH��JVTWSHPUFTPZJVUK\J[�O[T�

����-VY�TVYL�PUMVYTH[PVU�VU�[OL�(/7*:(�WYVJLK\YL�]PZP[�O[[WZ!��HOWJZH�JV�aH�SVKNL�H�JVTWSHPU[��

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�H�U\YZL��HUK�PM�HU�
PUKP]PK\HS�MLLSZ�[OH[�H�U\YZL�OHZ�HJ[LK�ULNSPNLU[S`�
VY�\UL[OPJHSS �̀�PUKP]PK\HS�U\YZLZ�JHU�IL�YLWVY[LK�[V�
[OL�:V\[O�(MYPJHU�5\YZPUN�*V\UJPS��:(5*����^OV�^PSS�
PU]LZ[PNH[L�[OL�JVTWSHPU["�HUK

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�CHU�HS[LYUH[P]L�OLHS[OJHYL�
WYHJ[P[PVULY�^OV�OHZ�HJ[LK�ULNSPNLU[S`�VY�\UL[OPJHSS �̀�
HU�PUKP]PK\HS�TH`�YLWVY[�[OL�PUJPKLU[�[V�[OL�
(SSPLK�/LHS[O�7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�(MYPJH�
�(/7*:(����^OPJO�^PSS�PU]LZ[PNH[L�[OLPY�JVTWSHPU[�



HIV/TB AND THE LAW - A LEGAL RESOURCE

���

:<)�*/(7;,9����!� 
MEN WHO HAVE SEX WITH MEN

1. Introduction 108
�����)HJRNYV\UK� ���

�����>O`�HYL�4:4�=\SULYHISL�[V�/0=&� ���

2. South African Law and MSM 109
�����*VUZ[P[\[PVUHS�HUK�3LNPZSH[P]L� 

�7YV[LJ[PVU� �� 

�����3LNHSP[`�VM�:HTL�ZL_�:L_\HS�(J[P]P[`� �� 

3. Access to Healthcare Services 110

4. Legal Remedies 110
�����9LTLKPLZ�(NHPUZ[�/LHS[OJHYL�>VYRLYZ� ���

MSM



ACCESS TO HEALTH CARE FOR KEY AND VULNERABLE POPULATION

HIV/TB AND THE LAW - A LEGAL RESOURCE

���

1. Introduction
1.1. Background 
4LU�^OV�OH]L�ZL_�^P[O�TLU� �4:4�1� PZ�H� [LYT�JYLH[LK�
PU� [OL� � ��Z� PU� [OL� JVU[L_[� VM� ºW\ISPJ� OLHS[O� LɈVY[Z� [V�
\UKLYZ[HUK�TLU»Z�ZL_\HS�ILOH]PV\Y�HZ� P[� YLSH[LZ� [V�/0=�
[YHUZTPZZPVU�HUK�WYL]LU[PVU�»��4:4�YLMLYZ�[V�TLU�^OV�
ZLSM�PKLU[PM`�HZ!�  

%� .H �̀�IPZL_\HS��VY�[YHUZNLUKLY"
%� /L[LYVZL_\HS�TLU�^OV�LUNHNL�PU�ZL_�^P[O�V[OLY�

TLU�K\YPUN�PUJHYJLYH[PVU��WLYPVKZ�VM�OVTLSLZZULZZ��
VY�MVY�LJVUVTPJ�NHPU"�HUK

%� 4LU�^OV�OH]L�ZL_�^P[O�^VTLU�HUK�VY�[YHUZNLUKLY�
^VTLU�^OPSZ[�HSZV�OH]PUN�ZL_�^P[O�THSLZ�

;OL� L_PZ[LUJL� VM� ZVJPV�J\S[\YHS� HUK� YLSPNPV\Z� ILSPLMZ�
[OH[� HYL� KLLWS`� JVUZLY]H[P]L�� WHY[PJ\SHYS`� JVUJLYUPUN�
ZL_��THYYPHNL�HUK�JOPSKYLU��NP]L� YPZL� [V�H�JVTTVU�I\[�
MHSZL� WVY[YH`HS� VM� OVTVZL_\HSP[`� HZ� º\U(MYPJHU»��� ;OLZL�
WYLQ\KPJLZ� JHU� WLYTLH[L� WVSP[PJZ� HUK�� PU� [\YU�� SLHK� [V�
H�KLSH`� PU� SLNHS�HUK�WVSPJ`�JOHUNLZ� [OH[� YLJVNUPZL�HUK�
ILULÄ[� 4:4� HUK� V[OLY� THYNPUHSPZLK� HUK� ]\SULYHISL�
NYV\WZ�

;OL� :V\[O� (MYPJHU� SLNHS� MYHTL^VYR� PZ� Z\WWVY[P]L� VM� HSS�
ZL_\HS�VYPLU[H[PVUZ�HUK�NLUKLY�PKLU[P[PLZ���5VUL[OLSLZZ��H�
RL`�NYV\W�Z[HRLOVSKLY�JVUZ\S[H[PVU�WYVJLZZ�JVUK\J[LK�PU�

��� 4LU�^OV�OH]L�ZL_�^P[O�TLU��PZ�H�[LYT�\ZLK�KLZJYPIL�ºTLU�PUJS\KPUN�[OVZL�^OV�KV�UV[�PKLU[PM`�[OLTZLS]LZ�HZ�OVTVZL_\HS�VY�IPZL_\HS��
^OV�LUNHNL�PU�ZL_\HS�HJ[P]P[`�^P[O�V[OLY�PZ�\ZLK�PU�[OL�W\ISPJ�OLHS[O�JVU[L_[Z�[V�H]VPK�L_JS\KPUN�TLU�^OV�PKLU[PM`�HZ�OL[LYVZL_\HS»���0[�
PZ�PTWVY[HU[�PU�[OLZL�JPYJ\TZ[HUJLZ�[V�UV[L�[OH[�[OL�\ZL�VM�[OPZ�[LYTPUVSVN`�PU�[OPZ�JOHW[LY�PZ�\ZLK�ZVSLS`�PU�VYKLY�[V�IYPUN�P[�PU�SPUL�^P[O�
[OL�[LYTPUVSVN`�\ZLK�I`�[OL�+LWHY[TLU[�VM�/LHS[O�HUK�W\ISPJ�OLHS[O�JHYL�PU�NLULYHS���/V^L]LY��P[�ZOV\SK�IL�UV[LK�[OH[�JYP[PJZ�HYN\L�
[OH[�[OL�\ZL�VM�[OPZ�[LYTPUVSVN`�VIZJ\YLZ�ZVJPHS�KPTLUZPVUZ�VM�ZL_\HSP[`�HUK�\UKLYTPUL�[OL�ZLSM�SHILSSPUN�VM�3.)�PUKP]PK\HSZ�HUK�MHPSZ�
[V�Z\MMPJPLU[S`�KLZJYPIL�]HYPH[PVUZ�PU�ZL_\HS�ILOH]PV\Y��-VY�TVYL�VU�[OPZ�ZLL�@V\UN�¸;OL�;YV\ISL�>P[O�º4:4»�HUK�º>:>»!�,YHZ\YL�VM�[OL�
:L_\HS�4PUVYP[`�7LYZVU�PU�7\ISPJ�/LHS[O�+PZJV\YZL¹��������American Journal of Public Health �����

��� 3V\L�¸+LMPUPUN�4LU�>OV�/H]L�:L_�>P[O�4LU��4:4�¹�PU�3V\L��LK��Health Issues Confronting Minority Men Who Have Sex With Men 
�:WYPUNLY��5L^�@VYR�������

��� 0IPK�H[���

��� AHOU�¸/\THU�9PNO[Z�=PVSH[PVUZ�HTVUN�4LU�^OV�OH]L�:L_�^P[O�4LU�PU�:V\[OLYU�(MYPJH!�*VTWHYPZVU�IL[^LLU�3LNHS�*VU[L_[Z¹�����
1HU\HY`�������H]HPSHISL�H[�O[[WZ!��QV\YUHSZ�WSVZ�VYN�WSVZVUL�HY[PJSL&PK$��������QV\YUHS�WVUL���������

��� +\I`�ºº:JHYLK�VM�NVPUN�[V�[OL�JSPUPJ»!�*VU[L_[\HSPZPUN�/LHS[OJHYL�(JJLZZ�MVY�4LU�>OV�/H]L�:L_�>P[O�4LU��-LTHSL�:L_�>VYRLYZ�HUK�
7LVWSL�>OV�<ZL�+Y\NZ�PU�;^V�:V\[O�(MYPJHU�*P[PLZ¹��������� ����Southern African Journal of HIV Medicine�H[� �

��� 0IPK���:LL�HSZV�7VSKLYZ�3��>LSSZ�/��6]LYHSS�YLZLHYJO�MPUKPUNZ�VU�SL]LSZ�VM�LTWV^LYTLU[�HTVUN�3.);�WLVWSL�PU�.H\[LUN��:V\[O�(MYPJH��
<UW\ISPZOLK�YLWVY[��7YL[VYPH!�6\[�3.);�>LSS�)LPUN"������

��� :V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU�MVY�/0=��;)�HUK�:;0�����������H]HPSHISL�H[�O[[WZ!��ZHUHJ�VYN�aH��^W�JVU[LU[�\WSVHKZ���������
5:7F-\SS+VJ\TLU[F-05(3�WKM�

��� 0IPK�H[����

 �� 3HUL�;��4JPU[`YL�1���4VYPU�:��/PNO�YPZR�ZL_�HTVUN�ISHJR�4:4�PU�:V\[O�(MYPJH!�9LZ\S[Z�MYVT�[OL�.H\[LUN�4:4�Z\Y]L`������H��Poster 
presented H[�[OL�?=0�0U[LYUH[PVUHS�(0+:�*VUMLYLUJL��;VYVU[V��*HUHKH��(\N\Z[���¶���������HUK�3HUL�;���4JPU[`YL�1���4VYPU�:��/0=�
[LZ[PUN�HUK�Z[PNTH�HTVUN�)SHJR�:V\[O�(MYPJHU�4:4������I��7VZ[LY�WYLZLU[LK�H[�[OL�0U[LYUH[PVUHS�(0+:�*VUMLYLUJL��;VYVU[V��*HUHKH��
(\N\Z[����¶���(\N\Z[�������

����*SVL[L�¸:[PNTH�HUK�+PZJYPTPUH[PVU�,_WLYPLUJLZ�VM�/0=�7VZP[P]L�4LU�>OV�/H]L�:L_�>P[O�4LU�PU�*HWL�;V^U��:V\[O�(MYPJH¹�AIDS Care 
�� �:LW[LTILY�������H]HPSHISL�H[�O[[WZ!��^^^�UJIP�UST�UPO�NV]�WTJ�HY[PJSLZ�74*����� ���

�����MV\UK�[OH[�Z[PNTH�HUK�KPZJYPTPUH[PVU�I`�OLHS[OJHYL�
^VYRLYZ�[V^HYKZ�4:4��^HZ�H�THQVY�IHYYPLY�PU�HJJLZZPUN�
OLHS[O�ZLY]PJLZ���(�Z[\K`�JVUK\J[LK� PU�.H\[LUN�� MV\UK�
[OH[�����VM�[OL�����SLZIPHU��NH �̀�IPZL_\HS�VY�[YHUZNLUKLY�
Z[\K`� YLZWVUKLU[Z� YLWVY[LK� OH]PUN� L_WLYPLUJLK�
OL[LYVZL_PZT�^OLU�HJJLZZPUN�OLHS[OJHYL�� 

1.2. Why are MSM Vulnerable to HIV?
;OL� >VYSK� /LHS[O� 6YNHUPZH[PVU� �>/6�� HUK� [OL� :V\[O�
(MYPJHU� 5H[PVUHS� :[YH[LNPJ� 7SHU� ����� ¶� ������ PKLU[PM`�
4:4� HZ� VUL� VM� [OL� RL`� NYV\WZ� ]\SULYHISL� [V� /\THU�
0TT\UVKLÄJPLUJ`� =PY\Z� �/0=��� :L_\HS� ;YHUZTP[[LK�
0UMLJ[PVU��:;0��HUK�;\ILYJ\SVZPZ��;)��PUMLJ[PVU�HSVUNZPKL�
WYPZVULYZ� �PUTH[LZ��� KY\N� \ZLYZ�� ZL_� ^VYRLYZ� HUK�
[YHUZNLUKLY� WLVWSL��� =HYPV\Z� Z[\KPLZ� JVUK\J[LK� PU�
:V\[O�(MYPJH�YL]LHS�[OH[�4:4�LUNHNL�PU�OPNO�YPZR�ZL_\HS�
ILOH]PV\Y�HUK�[OLYLMVYL�HYL�]\SULYHISL�[V�/0=� �9LWVY[Z�
HSZV�YL]LHS�[OH[�OPNO�SL]LSZ�VM�Z[PNTH�HUK�KPZJYPTPUH[PVU�
I`�OLHS[OJHYL�^VYRLYZ�WYLZLU[�IHYYPLYZ�MVY�[OPZ�NYV\W�[V�
HJJLZZ�OLHS[OJHYL�ZLY]PJLZ�HUK�ZL_\HS�HUK�YLWYVK\J[P]L�
ZLY]PJLZ� HUK� [V� \[PSPZL� H]HPSHISL� ]VS\U[HY`� /0=� [LZ[PUN�
HUK�JV\UZLSSPUN�ZLY]PJLZ��4:4�L_WLYPLUJL�KPZHWWYV]HS��
YLQLJ[PVU�HUK�Z\I�VW[PTHS�ZLY]PJLZ�PU�OLHS[OJHYL�ZL[[PUNZ�
[V� [OL� WVPU[� VM� [OLPY� L_JS\ZPVU� MYVT� [OL� MVYTHS� OLHS[O�
Z`Z[LT�HS[VNL[OLY�^OPJO��[V�H�SHYNL�L_[LU[��YLZ\S[Z�PU�SLZZ�
LɈVY[� ILPUN� WSHJLK� VU� /0=� WYL]LU[PVU� JHTWHPNUZ� HUK�
YLZLHYJO� MVY� 4:4���� .LULYHSS �̀� Z[HɈ� H[� OLHS[O� MHJPSP[PLZ�
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SHJR� [OL� RUV^SLKNL� HUK� L_WLYPLUJL� [V� HKKYLZZ� B4:4D�
ZWLJPÄJ� OLHS[O� JVUJLYUZ� HUK� ULLKZ�� 4VYLV]LY�� VM[LU�
[OL� HY[PJ\SH[PVU� VM� TVYHS� Q\KNTLU[� HUK� KPZHWWYV]HS� VM�
B4:4D� WH[PLU[Z»� PKLU[P[`� HUK� [OL� MVYJLK� Z\IQLJ[PVU� VM�
WH[PLU[Z� [V� YLSPNPV\Z� WYHJ[PJLZ� HUK� SHJR� VM� RUV^SLKNL�
HIV\[�4:4�HUK�OLHS[O�ULLKZ��SLHKZ�[V�WVVY�X\HSP[`�JHYL�
YLZ\S[Z�LZWLJPHSS`�^P[O�YLNHYK�[V�/0=�HUK�:;0�WYL]LU[PVU��
[YLH[TLU[�HUK�JHYL�

2. South African Law and 
MSM

2.1. Constitutional and Legislative 
Protection

;OL� 0U[LYPT�*VUZ[P[\[PVU�^OPJO� JHTL� PU[V� LɈLJ[� VU� ���
(WYPS� �  �� HUK� P[Z� Z\JJLZZVY� [OL� �  �� *VUZ[P[\[PVU�
IYV\NO[�HIV\[�[OL�M\UKHTLU[HS�WYPUJPWSL�VM�ºJVUZ[P[\[PVUHS�
Z\WYLTHJ`»�11� (� )PSS� VM� 9PNO[Z� ^HZ� W\[� PU� WSHJL� PU� [OL�
*VUZ[P[\[PVU�[V�WYV[LJ[�O\THU�YPNO[Z�

;OL�*VUZ[P[\[PVU�L_WSPJP[S`�WYVOPIP[Z�KPZJYPTPUH[PVU�IHZLK�
VU� ZL_\HS� VYPLU[H[PVU�� ;OL� *VUZ[P[\[PVU� WYV]PKLZ� MVY�
MYLLKVT�MYVT�KPZJYPTPUH[PVU�IHZLK�VU�ZL_\HS�VYPLU[H[PVU�
HUK�[OL�YPNO[�[V�WYP]HJ �̀�:LJ[PVU� ����WYV]PKLZ�[OH[�ºB[DOL�
Z[H[L�TH`�UV[�\UMHPYS`�KPZJYPTPUH[L�KPYLJ[S`�VY� PUKPYLJ[S`�
HNHPUZ[�HU`VUL�VU�VUL�VY�TVYL�NYV\UKZ��PUJS\KPUN�YHJL��
NLUKLY�� ZL_��WYLNUHUJ �̀�THYP[HS� Z[H[\Z�� L[OUPJ�VY� ZVJPHS�
VYPNPU��JVSV\Y��ZL_\HS�VYPLU[H[PVU��HNL��KPZHIPSP[ �̀�YLSPNPVU��
JVUZJPLUJL��ILSPLM��J\S[\YL��SHUN\HNL�HUK�IPY[O�»�:LJ[PVU�
���WYV]PKLZ�[OH[�ºBLD]LY`VUL�OHZ�[OL�YPNO[�[V�WYP]HJ �̀»

;OL� 7YVTV[PVU� VM� ,X\HSP[`� HUK� 7YL]LU[PVU� VM� <UMHPY�
+PZJYPTPUH[PVU�(J[��� �7,7<+(��^HZ�LUHJ[LK�HZ�H�KPYLJ[�
YLZ\S[�VM�ZLJ[PVU� �� YLHK�^P[O� P[LT�������VM�:JOLK\SL����
VM�[OL�*VUZ[P[\[PVU��;OL�THPU�VIQLJ[P]L�VM�7,7<+(�PZ�[V�
WYL]LU[� HUK� WYVOPIP[� \UMHPY� KPZJYPTPUH[PVU�� OHYHZZTLU[�
HUK� OH[L� ZWLLJO� PU� HSTVZ[� L]LY`� ZWOLYL� VM� ZVJPL[ �̀�� 
(SZV�YLMLYYLK�[V�HZ�[OL�,X\HSP[`�(J[��7,7<+(�LU[YLUJOLZ�
WVZP[P]L� K\[PLZ� PU� YLZWLJ[� VM� LX\HSP[`� I`� JHSSPUN� VU� [OL�
:[H[L� HUK� HSS� WLYZVUZ� [V� WYVTV[L� Z\IZ[HU[P]L� LX\HSP[`�
HUK�KLZPNUH[LZ�HSS�4HNPZ[YH[L»Z�*V\Y[Z�HUK�/PNO�*V\Y[Z�

11� º*VUZ[P[\[PVUHS�:\WYLTHJ`»�PZ�HW[S`�KLZJYPILK�PU�ZLJ[PVU���VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��HZ�MVSSV^Z!�
� º;OPZ�*VUZ[P[\[PVU�PZ�[OL�Z\WYLTL�SH^�VM�[OL�9LW\ISPJ"�SH^�VY�JVUK\J[�PUJVUZPZ[LU[�^P[O�P[�PZ�PU]HSPK��HUK�[OL�VISPNH[PVUZ�PTWVZLK�I`�P[ 

�T\Z[�IL�M\SMPSSLK�»

������VM������

����2VR�¸;OL�7YVTV[PVU�VM�,X\HSP[`�HUK�7YL]LU[PVU�VM�<UMHPY�+PZJYPTPUH[PVU�(J[���VM�����!�7YVWVZHSZ�MVY�3LNPZSH[P]L�9LMVYT¹�����������
South African Journal on Human Rights������:LL�HSZV�:LJ[PVUZ��������HUK����VM�7,7<+(�

����) ������W\ISPZOLK�PU�.V]LYUTLU[�.HaL[[L�5V��������VM�� �4HYJO������

�����  ������:(*9������*��

�����  ������)*39������>��

HZ�,X\HSP[`�*V\Y[Z�MVY�[OLPY�HYLH�VM�Q\YPZKPJ[PVU�[V�KLHS�̂ P[O�
]PVSH[PVUZ�VM�[OL�YPNO[Z�[V�LX\HSP[`�LUZOYPULK�PU�ZLJ[PVU� �

;OL�7YL]LU[PVU�HUK�*VTIH[PUN�VM�/H[L�*YPTLZ�HUK�/H[L�
:WLLJO�)PSS����PM�LUHJ[LK��^PSS�YLJVNUPZL�[OL�UV[PVU�VM�OH[L�
JYPTLZ� HUK� OH[L� ZWLLJO� VU� NYV\UKZ� VM� YHJL�� NLUKLY�
PKLU[P[`� HUK� ZL_\HS� VYPLU[H[PVU� I`� PTWVZPUN� OHYZOLY�
ZLU[LUJLZ� PU� PUZ[HUJLZ�^OLYL� H� JYPTL� PZ� H� OH[L� JYPTL��
;OPZ� SLNPZSH[PVU� ^PSS� YLN\SH[L� JYPTLZ� [OH[� HYL� TV[P]H[LK�
I`�YLSPNPV\Z�HUK�J\S[\YHS�WYLQ\KPJL�^OPJO�HYL�JVTTP[[LK�
IHZLK� VU� HU� PUKP]PK\HS»Z� YHJL�� UH[PVUHSP[`� HUK� ZL_\HS�
VYPLU[H[PVU�

2.2. Legality of Same-sex Sexual 
Activity 

0U� SPUL� ^P[O� [OL� WYPUJPWSL� VM� JVUZ[P[\[PVUHS� Z\WYLTHJ �̀�
ZLJ[PVU� �� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� [OL� )PSS� VM�
9PNO[Z�HWWSPLZ� [V�HSS� SH^Z�HUK�IPUKZ� [OL� SLNPZSH[\YL�� [OL�
L_LJ\[P]L��[OL�Q\KPJPHY`�HUK�HSS�VYNHUZ�VM�Z[H[L��;OL�LɈLJ[�
VM�[OPZ�WYV]PZPVU�PZ�[OH[�NV]LYUTLU[�TH`�UV[�LUHJ[�SH^Z�
[OH[�]PVSH[L�[OL�YPNO[Z�VM�PUKP]PK\HSZ��(U�(J[�VM�7HYSPHTLU[�
^OPJO�SPTP[Z�VY�]PVSH[LZ�YPNO[Z�VY�MYLLKVTZ�JV\SK�IL�Z[Y\JR�
KV^U�HZ�JVU[YHY`�[V�[OL�)PSS�VM�9PNO[Z�

6\Y�JV\Y[Z�[OYV\NO�ZLJ[PVU��������VM�[OL�*VUZ[P[\[PVU�HYL�
NP]LU� [OL� WV^LY� [V� KLJSHYL� PU]HSPK� HU`� SH^� VY� JVUK\J[�
PUJVUZPZ[LU[�^P[O�[OL�)PSS�VM�9PNO[Z�HUK�[OL�*VUZ[P[\[PVU��
;OL� L_LYJPZL� VM� [OPZ� WV^LY� PZ� KLTVUZ[YH[LK� [OYV\NO�
KLJPZPVUZ� PU� ^OPJO� [OL� JYPTPUHSPZH[PVU� VM� ZHTL�ZL_�
ZL_\HS�HJ[P]P[`�^HZ�KLJSHYLK�\UJVUZ[P[\[PVUHS�HM[LY��  ���
HSSV^PUN� MVY� HU� VWLU� YLSH[PVUZOPW� IL[^LLU� ZHTL� ZL_�
JV\WSLZ�� ;OL� MVSSV^PUN� SHUKTHYR� JHZLZ� KLJYPTPUHSPZLK�
ZHTL�ZL_�ZL_\HS�HJ[P]P[PLZ�PU�:V\[O�(MYPJH!

%� 0U��  ��PU�[OL�JHZL�VM�S v Kampher����[OL��/PNO�
*V\Y[�Y\SLK�[OH[�[OL�JVTTVU�SH^�JYPTL�VM�ZVKVT`�
^HZ�PUJVTWH[PISL�^P[O�[OL�JVUZ[P[\[PVUHS�YPNO[Z�[V�
LX\HSP[`�HUK�WYP]HJ �̀

%� 0U��   �PU�[OL�JHZL�VM�National Coalition for Gay and 
Lesbian Equality v Minister of Justice����[OL�/PNO�
*V\Y[�Y\SLK�[OH[�[OL�JVTTVU�SH^�JYPTLZ�VM�ZVKVT`�
HUK�ºJVTTPZZPVU�VM�HU�\UUH[\YHS�ZL_\HS�HJ[»��HZ�
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^LSS�HZ�:LJ[PVU���(�VM�[OL�:L_\HS�6MMLUJLZ�(J[��� 
^LYL�\UJVUZ[P[\[PVUHS��;OL�*VUZ[P[\[PVUHS�*V\Y[�� 
JVUMPYTLK�[OL�/PNO�*V\Y[�Q\KNTLU[�^OPJO�HWWSPLK�
YL[YVHJ[P]LS`�[V�HJ[Z�JVTTP[[LK�ZPUJL�[OL�HKVW[PVU�VM�
[OL�0U[LYPT�*VUZ[P[\[PVU�PU��  ��

%� +LZWP[L�[OL�KLJYPTPUHSPZH[PVU�VM�ZL_�IL[^LLU�TLU��
[OL�HNL�VM�JVUZLU[�ZL[�I`�[OL�:L_\HS�6MMLUJLZ�
(J[�^HZ�� �MVY�OVTVZL_\HS�HJ[Z�I\[�VUS`����MVY�
OL[LYVZL_\HS�HJ[Z���;OPZ�^HZ�YLJ[PMPLK�PU������I`�
[OL�*YPTPUHS�3H^��:L_\HS�6MMLUJLZ�HUK�9LSH[LK�
4H[[LYZ��(TLUKTLU[�(J[�� �^OPJO�JVKPMPLK�[OL�SH^�
VU�ZL_�VMMLUJLZ�PU�NLUKLY��HUK�VYPLU[H[PVU�UL\[YHS�
[LYTZ�HUK�ZL[����HZ�[OL�\UPMVYT�HNL�VM�JVUZLU[���
0U�������L]LU�[OV\NO�[OL�UL^�SH^�OHK�JVTL�
PU[V�LMMLJ[��[OL�MVYTLY�PULX\HSP[`�^HZ�KLJSHYLK�[V�
IL�\UJVUZ[P[\[PVUHS�PU�[OL�JHZL�VM�Geldenhuys v 
National Director of Prosecution����^OPJO�KLJSHYLK�
ZLJ[PVUZ�������I��HUK�������I��VM�[OL�:L_\HS�6MMLUJLZ�
(J[�\UJVUZ[P[\[PVUHS�HUK�PU]HSPK���;OLZL�ZLJ[PVUZ�ZL[�
[OL�HNL�VM�JVUZLU[�MVY�ZL_\HS�PU[LYJV\YZL�H[�� �MVY�
ZHTL�ZL_�JV\WSLZ��^OPSL�ZL[[PUN�[OL�HNL�VM�JVUZLU[�
H[����MVY�OL[LYVZL_\HS�JV\WSLZ�

3. Access to Healthcare 
Services 

:LJ[PVU����VM�[OL�*VUZ[P[\[PVU�N\HYHU[LLZ�L]LY`VUL�[OL�
YPNO[� [V�HJJLZZ�OLHS[OJHYL�ZLY]PJLZ�� 0U�HKKP[PVU��ZLJ[PVU�
 ����VM�[OL�*VUZ[P[\[PVU�L_WSPJP[S`�WYVOPIP[Z�KPZJYPTPUH[PVU�
VU�[OL�NYV\UKZ�VM�ZL_\HS�VYPLU[H[PVU���;O\Z��:V\[O�(MYPJHU�
OLHS[OJHYL� ^VYRLYZ� HYL� JVUZ[P[\[PVUHSS`� HUK� L[OPJHSS`�
VISPNLK�[V�WYV]PKL�4:4�LX\P[HISL��PTWHY[PHS�TLKPJHS�JHYL�
HUK�[YLH[TLU[�

���� ���VM�� ���

�����   �����:(����**��

� �����VM������

������� �����:(������**��

����:LL�:V\[O�(MYPJHU�5H[PVUHS�:[YH[LNPJ�7SHU�MVY�/0=��;)�HUK�:;0Z�����������HIV]L�U��

����:V\[O�(MYPJHU�5H[PVUHS�3.);0�/0=�7SHU�����������H]HPSHISL�H[�O[[WZ!��ZHUHJ�VYN�aH�^W�JVU[LU[�\WSVHKZ���������3.);0�/0=�7SHU�
-PUHS�WKM�

����5H[PVUHS�+LWHY[TLU[�VM�/LHS[O�¸6WLYH[PVUHS�.\PKLSPULZ�MVY�/0=��:;0Z�HUK�;)�7YVNYHTTLZ�MVY�2L`�7VW\SH[PVUZ�PU�:V\[O�(MYPJH¹�����
:LW[LTILY�������

����+\I`�ºº:JHYLK�VM�NVPUN�[V�[OL�JSPUPJ»!�*VU[L_[\HSPZPUN�/LHS[OJHYL�(JJLZZ�MVY�4LU�>OV�/H]L�:L_�>P[O�4LU��-LTHSL�:L_�>VYRLYZ�HUK�
7LVWSL�>OV�<ZL�+Y\NZ�PU�;^V�:V\[O�(MYPJHU�*P[PLZ¹��������� ����Southern African Journal of HIV Medicine�H[� �

��������M��������:LJ[PVU����WYV]PKLZ!
º���� (U`�WLYZVU�TH`�SH`�H�JVTWSHPU[�HIV\[�[OL�THUULY�PU�^OPJO�OL�VY�ZOL�^HZ�[YLH[LK�H[�H�OLHS[O�LZ[HISPZOTLU[�HUK�OH]L�[OL�JVTWSHPU[�

PU]LZ[PNH[LK�
���� [OL�YLSL]HU[�TLTILY�VM�[OL�,_LJ\[P]L�*V\UJPS�HUK�L]LY`�T\UPJPWHS�TLTILY�T\Z[�LZ[HISPZO�H�WYVJLK\YL�MVY�[OL�SH`PUN�VM�JVTWSHPU[�

^P[OPU�[OVZL�HYLHZ�VM�[OL�UH[PVUHS�OLHS[O�Z`Z[LT�MVY�^OPJO�[OL`�HYL�YLZWVUZPISL�»

7VSPJPLZ�[OH[�OPNOSPNO[�[OL�ULLK�MVY�ZLUZP[PZH[PVU�[YHPUPUN�
PUJS\KL�[OL�:V\[O�(MYPJHU�5H[PVUHS�:[YH[LNPJ�7SHU�MVY�/0=��
;)� HUK�:;0Z� �����¶��������� [OL� :V\[O� (MYPJHU�5H[PVUHS�
3.);0� /0=� 7SHU� �����¶�������� HUK� [OL� 6WLYH[PVUHS�
.\PKLSPULZ� MVY� /0=�� :;0Z� HUK� ;)� 7YVNYHTTLZ� MVY� 2L`�
7VW\SH[PVUZ� PU� :V\[O� (MYPJH� ���������� ;OLZL� WVSPJPLZ�
KLZJYPIL� ]HYPV\Z� ^H`Z� PU� ^OPJO� [OL� ULLK� MVY� ZWLJPÄJ�
LɈVY[Z� [V� HKKYLZZ� Q\KNTLU[HS� H[[P[\KLZ� HTVUNZ[�
OLHS[OJHYL� ^VYRLYZ� HYL� [V� IL� THKL�� � ;OLZL� PUJS\KL�
WYV]PKPUN� OLHS[OJHYL� ^VYRLYZ� ^P[O� [OL� ZRPSSZ� [V� WYV]PKL�
[OL�ULJLZZHY`�Z\WWVY[��JV\UZLSSPUN�HUK�ZLY]PJLZ�[V�4:4�
L]LU�^OLU�[OLYL�PZ�THYRLK�JVUÅPJ[�^P[O�WLYZVUHSS`�OLSK�
TVYHS��OL[LYVUVYTH[P]L�HUK�WYLQ\KPJPHS�]PL^Z���

4. Legal Remedies
4.1. Remedies Against Healthcare 

Workers
0M�4:4�HYL�KLUPLK�HJJLZZ�[V�OLHS[O�VY�KPZJYPTPUH[LK�HNHPUZ[�
I`�H�OLHS[OJHYL�WYV]PKLY��[OL`�JHU�SH`�H�JVTWSHPU[�HNHPUZ[�H�
OLHS[O�WYVMLZZPVUHS�VY�H�OLHS[O�LZ[HISPZOTLU[�

4.1.1. Complaints Against a Health 
Professional or Healthcare 
Establishment

:LJ[PVU� ��� VM� [OL� 5H[PVUHS� /LHS[O� (J[��� WYV]PKLZ� [OH[�
WLYZVUZ� ^OV� ^V\SK� SPRL� [V� SH`� H� JVTWSHPU[� HNHPUZ[� H�
OLHS[O�WYVMLZZPVUHS�VY�LZ[HISPZOTLU[��YLNHYKPUN�[OL�^H`�
[OL`�^LYL�[YLH[LK�OH]L�[OL�YPNO[�[V� SH`�H�JVTWSHPU[�HUK�
OH]L�[OL�YPNO[�[V�OH]L�[OH[�JVTWSHPU[�PU]LZ[PNH[LK���0[�HSZV�
Z[H[LZ� [OH[� [OPZ� WYVJLK\YL�T\Z[� IL�THKL� ]PZPISL� H[� HSS�
OLHS[O� LZ[HISPZOTLU[Z� PU� H�WSHJL�^OLYL�HSS� WLYZVUZ�^PSS�
ZLL�P[�
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4.1.2. Complaints to the Health Professionals 
Council of South Africa

;OL� /LHS[O� 7YVMLZZPVUZ� *V\UJPS� VM� :V\[O� (MYPJH� PZ� H�
Z[H[\[VY`� IVK`� LZ[HISPZOLK� PU� [LYTZ� VM� ZLJ[PVU� ����� VM�
[OL� /LHS[O� 7YVMLZZPVUZ� (J[���� 6UL� VM� [OL� VIQLJ[P]LZ� VM�
[OL�/7*:(� PZ� [V� LUZ\YL� [OL� PU]LZ[PNH[PVU� VM� JVTWSHPU[Z�
JVUJLYUPUN� WLYZVUZ� YLNPZ[LYLK� PU� [LYTZ� VM� [OL� B/LHS[O�
7YVMLZZPVUZ�(J[D�HUK�LUZ\YL�[OH[�HWWYVWYPH[L�KPZJPWSPUHY`�
HJ[PVU�PZ�[HRLU�HNHPUZ[�Z\JO�WLYZVUZ�PU�[LYTZ�VM�[OL�B/LHS[O�
7YVMLZZPVUZ� (J[D»���� ;OL�/7*:(� V\[SPULZ� [OL� WYVJLZZ� VM�
SVKNPUN�H�JVTWSHPU[�HZ�MVSSV^Z!��  

%� *VTTLUJL�I`�SVKNPUN�H�JVTWSHPU[�PU�^YP[PUN�^OPJO�
ZOV\SK�IL�HKKYLZZLK�[V�[OL�9LNPZ[YHY��LP[OLY�VUSPUL�VY�
I`�JVTWSL[PUN�H�JVTWSHPU[�MVYT� �HUK�LTHPSPUN�P[�[V�
SLNHSTLK'OWJZH�JV�aH�VY�I`�JV\YPLY�VY�OHUK�KLSP]LY�
[V�����4HKPIH�:[YLL[��(YJHKPH��7YL[VYPH�������VY�I`�
WVZ[�[V�76�)V_������7YL[VYPH������

4.1.3. How to Lodge a Complaint to the HPCSA
;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�
VM� [OL� 6ɉJL� VM� /LHS[O� :[HUKHYKZ� *VTWSPHUJL� HUK�
/HUKSPUN� VM� *VTWSHPU[Z� I`� [OL� 6TI\KZTHU� HYL�
YLN\SH[PVUZ�THKL�I`�[OL�4PUPZ[LY�VM�/LHS[O�^OPJO�JHTL�
PU[V�VWLYH[PVU�VU�[OL���5V]LTILY�������(JJVYKPUN�[V�[OL�
/7*:(�� HU� VTI\KZTHU� PZ� H� WLYZVU� HWWVPU[LK� I`� [OL�
JV\UJPS� [V�TLKPH[L� PU� [OL�JHZL�VM�TPUVY� [YHUZNYLZZPVUZ�
YLMLYYLK�[V�OPT�VY�OLY�I`�[OL�9LNPZ[YHY�MVY�TLKPH[PVU��� 

�������VM�� ���

����:LJ[PVU���U��VM�[OL�/LHS[O�7YVMLZZPVUZ�(J[�

����;OL�/LHS[OJHYL�7YVMLZZPVUHSZ�*V\UJPS�VM�:V\[O�(MYPJH!�3LNHS�HUK�9LN\SH[VY`�(MMHPYZ�H]HPSHISL�H[�O[[WZ!��^^^�OWJZH�
JV�aH�&JVU[LU[0K$���
HJ[PVU5HTL$3LNHS���HUK���9LN\SH[VY`���(MMHPYZ�SHZ[�HJJLZZLK�VU����1\UL������

� ��;OL�/7*:(�JVTWSHPU[�MVYT�JHU�IL�HJJLZZLK�H[�O[[WZ!��^^^�OWJZH�JV�aH��\WSVHKZ�<7+(;,+����������*6473(05;���
-694���3,;;,9�WKM�

����:LL�HIV]L�U���

����-VY�TVYL�PUMVYTH[PVU�VU�[OL�6/:*�JVTWSHPU[Z�WYVJLK\YL�]PZP[�O[[WZ!��VOZJ�VYN�aH�

����-VY�TVYL�PUMVYTH[PVU�VU�[OL�:(5*�JVTWSHPU[Z�WYVJLK\YL�]PZP[�O[[WZ!��^^^�ZHUJ�JV�aH��JVTWSHPUFTPZJVUK\J[�O[T�

����-VY�TVYL�PUMVYTH[PVU�VU�[OL�(/7*:(�WYVJLK\YL�]PZP[�O[[WZ!��HOWJZH�JV�aH�SVKNL�H�JVTWSHPU[��

(� JVTWSHPU[� [V� [OL� VTI\KZTHU� JHU� IL� SHPK� PU� [OL�
MVSSV^PUN�^H`Z!

%� 6YHSS`��PUJS\KPUN�I`�[LSLWOVUL��VY�PU�^YP[PUN��I`�LTHPS�
VY�V[OLY�LSLJ[YVUPJ�TLHUZ"

%� ;OL�VTI\KZTHU�T\Z[�THRL�Z\YL�[V�THRL�YLJVYK�
VM�[OL�JVTWSHPU[�HUK�T\Z[�JVUMPYT�[OL�HJJ\YHJ`�VM�
JVTWSHPU[�^P[O�JVTWSHPUHU["

%� ;OL�VTI\KZTHU�T\Z[�WYV]PKL�[OL�JVTWSHPUHU[�^P[O�
YLHZVUHISL�HZZPZ[HUJL�^OLYL�ULJLZZHY`�HUK�LUZ\YL�
YLHZVUHISL�HJJLZZ�[V�VTI\KZTHU�PZ�WYLZLU[�[V�
\ZLYZ�VM�[OL�OLHS[OJHYL�Z`Z[LT�HUK�V[OLY�JVUJLYULK�
WLYZVUZ�

/V^� [V� SVKNL� H� JVTWSHPU[� YLSH[PUN� [V� WLYZVUZ�LU[P[PLZ�
V[OLY�[OHU�H�OLHS[OJHYL�WYVMLZZPVUHS!

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�H�OVZWP[HS��ºHU`�WLYZVU�
TH`�SVKNL�H�JVTWSHPU[�^P[O�[OL�6MMPJL�VM�/LHS[O�
:[HUKHYKZ�*VTWSPHUJL��6/:*����MVY�IYLHJO�VM�HU`�
UVYTZ�VY�Z[HUKHYKZ�I`�IV[O�W\ISPJ�HUK�WYP]H[L�
OLHS[O�LZ[HISPZOTLU[Z»"

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�H�U\YZL»Z�ULNSPNLU[�
VY�\UL[OPJHS�JVUK\J[��ºPUKP]PK\HS�U\YZLZ�JHU�IL�
YLWVY[LK�[V�[OL�:V\[O�(MYPJHU�5\YZPUN�*V\UJPS�
�:(5*����[V�PU]LZ[PNH[L�[OL�JVTWSHPU[»"�HUK

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�HU�HS[LYUH[P]L�OLHS[OJHYL�
WYHJ[P[PVULY»Z�ULNSPNLU[�VY�\UL[OPJHS�JVUK\J[�
JVTWSHPU[Z�JHU�IL�YLWVY[LK�[V�[OL�(SSPLK�/LHS[O�
7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�(MYPJH��(/7*:(����[V�
PU]LZ[PNH[L�[OL�JVTWSHPU[�
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1. Introduction
1.1. Contextual Background
;OL�YLN\SH[PVU�VM�KY\NZ�HUK�KY\N�\ZL��JVTTVUS`�RUV^U�
HZ�[OL�¸>HY�VU�+Y\NZ¹�JHU�IL�[YHJLK�IHJR�[V�[OL�� ��»Z�
^OLYL� [OL�<UP[LK�5H[PVUZ�4LTILY�:[H[LZ� YH[PÄLK� [OYLL�
THQVY� JVU]LU[PVUZ1� [OH[� OH]L� M\LSSLK� JYPTPUHS� HUK�
YLWYLZZP]L� HWWYVHJOLZ� [V� THU`� MVYTZ� VM� KY\N� \ZL���
.SVIHSS �̀� [OL� >HY� VU� +Y\NZ� OHZ� ILJVTL� H� JVUÅPJ[� VM�
LUMVYJPUN� WYVOPIP[PVUPZ[� WVSPJPLZ� VU� [OL� THU\MHJ[\YL��
KPZ[YPI\[PVU��HUK�JVUZ\TW[PVU�VM�ºPSSLNHS�KY\NZ�»����0U�YLJLU[�
`LHYZ��[OL�>HY�VU�+Y\NZ�OHZ�L]VS]LK�^P[O�H�YLJVNUP[PVU�
[OH[�[OPZ�HWWYVHJO�OHZ�JYLH[LK�H��ºTPSP[HYPZ[PJ�HWWYVHJO»�
[V�H�W\ISPJ�OLHS[O�WYVISLT�HUK�OHZ�UV[�VUS`�WLYWL[\H[LK��
ºI\[�M\LSSLK��ZL]LYL�O\THU�YPNO[Z�HI\ZLZ�[V^HYKZ�WLVWSL�
^OV�\ZL�KY\NZ�HUK�[OVZL�^OV� PUQLJ[�KY\NZ�»�;OLYLMVYL��
P[��º^HZ�UV[�LɈLJ[P]L�PU�P[Z�Z[H[LK�NVHSZ�[V�J\YI�KY\N�\ZL��
HUK�I\[�VUS`�^VYZLULK�W\ISPJ�OLHS[O� PZZ\LZ�� LZWLJPHSS`�
PU�[OL�JVU[L_[�VM�B/\THU�0TT\UVKLÄJPLUJ`�=PY\Z�D�/0=»��

:[PT\SHU[�KY\N�\ZL�HUK�UVU�PUQLJ[PUN�HUK�PUQLJ[PUN�VM�KY\NZ��
OHZ�ILLU�HZZVJPH[LK�^P[O� [OL�ZL_\HS� [YHUZTPZZPVU�VM�/0=��
WHY[PJ\SHYS`�HTVUN�TLU�^OV�OH]L�ZL_�^P[O�TLU�HUK�ZL_�
^VYRLYZ���.SVIHSS �̀�P[�PZ�HJRUV^SLKNLK�[OH[�OHYT�YLK\J[PVU�
Z[YH[LNPLZ�HYL�HU�LɈLJ[P]L�^H`�VM�J\YIPUN�/0=�HUK�WVZZPIS`�
V[OLY�ISVVK�IVYUL�]PY\ZLZ�^P[OPU�7LVWSL�>OV�0UQLJ[�+Y\NZ�
�7>0+���0U�HKKP[PVU��P[�PZ�HJRUV^SLKNLK�[OH[�[OPZ�]\SULYHISL�
WVW\SH[PVU�ULLKZ�H�JVTWSL[L�WHJRHNL�VM�OLHS[O�HUK�ZVJPHS�
ZLY]PJLZ�� PUJS\KPUN��WVSPJPLZ�HUK�HWWYVHJOLZ�[OH[�HKKYLZZ�
[OL� OHYTZ� VM� PSSPJP[� KY\N� \ZL� HUK� KY\N� WVSPJ �̀�� (� YLWVY[�
YLSLHZLK�I`�<5(0+:�VU����4HYJO���� ��ZOV^Z�[OH[�ºKLZWP[L�
H�KLJSPUL�PU�UL^�/0=�PUMLJ[PVUZ�NSVIHSS �̀�/0=�PUJPKLUJLZ�HYL�
UV[�KLJSPUPUN�HTVUN�7>0+��;OL�YLWVY[�HSZV�PUKPJH[LZ�[OH[�
  ��VM�7>0+�SP]L�PU�JV\U[YPLZ�[OH[�KV�UV[�WYV]PKL�HKLX\H[L�
OHYT�YLK\J[PVU�ZLY]PJL�JV]LYHNL�� 

��� ;OL�<UP[LK�5H[PVUZ�:PUNSL�*VU]LU[PVU�VU�5HYJV[PJZ�+Y\NZ��� ���"�;OL�<UP[LK�5H[PVUZ�*VU]LU[PVU�VU�7Z`JOV[YVWPJ�:\IZ[HUJLZ��� ����
�HZ�HTLUKLK�I`�[OL�� ���7YV[VJVS�(TLUKPUN�[OL�:PUNSL�*VU]LU[PVU�"�;OL�<UP[LK�5H[PVUZ�*VU]LU[PVU�HNHPUZ[�0SSPJP[�;YHMMPJ�PU�5HYJV[PJ�
+Y\NZ�HUK�7Z`JOVHJ[P]L�:\IZ[HUJLZ��� ����

��� (0+:�HUK�9PNO[Z�(SSPHUJL�MVY�:V\[OLYU�(MYPJH¸�+Y\N�7VSPJ`�HUK�[OL�3P]LK�,_WLYPLUJLZ�VM�7LVWSL�>OV�<ZL�+Y\NZ�PU�:V\[OLYU�(MYPJH¹�
���� ��H]HPSHISL�H[�^^^�HYHZH�PUMV�H[���SHZ[�HJJLZZLK�VU����4H`������

��� 0IPK�H[���

��� 0IPK�H[����

��� <5(0+:�º7YVTPZLZ�[V�PTWYV]L�OLHS[O�V\[JVTLZ�MVY�WLVWSL�^OV�PUQLJ[�KY\NZ�YLTHPU�\UM\SMPSSLK�HZ�  ��KV�UV[�OH]L�HKLX\H[L�HJJLZZ�
[V�OHYT�YLK\J[PVU�ZLY]PJLZ»�H]HPSHISL�H[�O[[WZ!��^^^�\UHPKZ�VYN�LU�YLZV\YJLZ�WYLZZJLU[YL�WYLZZYLSLHZLHUKZ[H[LTLU[HYJOP]L���� �
THYJO���� ����FKY\NZFYLWVY[�SHZ[�HJJLZZLK�VU����4H`������

�� 0IPK�H[���

��� )LUQHTPU�L[�HS�People Who Inject Drugs and Other People Who Use Drugs – An Introductory Manual for Health Care Workers in South 
Africa���LK��������H]HPSHISL�H[�O[[W!��KLZTVUK[\[\OP]MV\UKH[PVU�VYN�aH�^W�JVU[LU[�\WSVHKZ���������+;/-�THU\HS�7LVWSL�>OV�
0UQLJ[�+Y\NZ�WKM�SHZ[�HJJLZZLK�VU����4H`������

��� (]LY[�º7LVWSL�>OV�0UQLJ[�+Y\NZ��/0=�HUK�(0+:»�H]HPSHISL�O[[WZ!��^^^�H]LY[�VYN�WYVMLZZPVUHSZ�OP]�ZVJPHS�PZZ\LZ�RL`�HMMLJ[LK�
WVW\SH[PVUZ�WLVWSL�PUQLJ[�KY\NZ
/0=���WYL]LU[PVU���MVY���WLVWSL���^OV���PUQLJ[���KY\NZ�SHZ[�HJJLZZLK�VU����1\UL������

;OL�JVUZLX\LUJLZ�VM�[OL�>HY�VU�+Y\NZ�VU�W\ISPJ�OLHS[O�
PZ�[OH[�WLVWSL�^OV�\ZL�KY\NZ�HUK�PUQLJ[�KY\NZ!� 

%� (YL�OPNOS`�Z[PNTH[PZLK�HUK�KPZJYPTPUH[LK�HNHPUZ[��
HUK�HYL�VM[LU�\UHISL�VY�\U^PSSPUN�[V�HJJLZZ�
OLHS[OJHYL�MVY�MLHY�VM�HYYLZ[�VY�OHYHZZTLU["�

%� MHJL�U\TLYV\Z�IHYYPLYZ�[V�HJJLZZPUN�LMMLJ[P]L�
OLHS[OJHYL�HUK�[YLH[TLU["��HUK

%� (YL�V]LY�YLWYLZLU[LK�PU�WYPZVUZ�^P[O�SV^�HJJLZZ�[V�
OLHS[O�HUK�ZVJPHS�^LSMHYL�ZLY]PJLZ�

7YVOPIP[P]L� KY\N� SH^Z� [OH[� KV� UV[� LUJV\YHNL� OHYT�
YLK\J[PVU�Z[YH[LNPLZ�SLH]L�OLHS[OJHYL�̂ VYRLYZ�\UWYLWHYLK�
[V�THUHNL�[OL�\UPX\L�OLHS[OJHYL�ULLKZ�VM�7>0+�

:V\[O� (MYPJH»Z� 5H[PVUHS� :[YH[LNPJ� 7SHU� VU� /0=�� ;)� HUK�
:;0Z� �����¶������� �YLJVNUPZLZ� 7>0+� HZ� RL`� ]\SULYHISL�
WVW\SH[PVUZ� MVY� /0=� HUK� :L_\HS� ;YHUZTP[[LK� 0UMLJ[PVUZ�
�:;0»Z��� HUK� JHSSZ� MVY� PTTLKPH[L� H[[LU[PVU� [V� PUJYLHZPUN�
HJJLZZ� [V� OLHS[OJHYL� ZLY]PJLZ� HUK� OHYT� YLK\J[PVU�
WYVNYHTTLZ�MVY�[OPZ�WVW\SH[PVU�

1.2. Why are People Who Inject Drugs 
Vulnerable to HIV?

7LVWSL�^OV�PUQLJ[�KY\NZ�HYL�TVYL�H[�YPZR�VM�JVU[YHJ[PUN�
/0=�[OHU�[OL�NLULYHS�WVW\SH[PVU��MVY�[OL�MVSSV^PUN�YLHZVUZ!

%� Sharing needles:�7LVWSL�^OV�PUQLJ[�KY\NZ�VM[LU�
ZOHYL�ULLKSLZ���0M�H�ULLKSL�OHZ�ILLU�\ZLK�I`�HU�
/0=�WVZP[P]L�WLYZVU��PUMLJ[LK�ISVVK�PU�[OL�ULLKSL�
JHU�IL�PUQLJ[LK�PU[V�[OL�UL_[�WLYZVU�^OV�\ZLZ�[OH[�
ULLKSL���4VYLV]LY��PUQLJ[PUN�KY\N�\ZLYZ�HYL�TVYL�
SPRLS`�[V�KLSH`�[LZ[PUN�MVY�/0=��PUJYLHZPUN�[OL�JOHUJL�
VM�VU^HYK�/0=�[YHUZTPZZPVU��
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%� Criminalisation and marginalisation:�3LNPZSH[PVU�
[OH[�JYPTPUHSPZLZ�[OL�WVZZLZZPVU�HUK�\ZL�VM�KY\NZ�
MVY�WLYZVUHS�JVUZ\TW[PVU�SLHKZ�[V�TVYL�YPZR`�MVYTZ�
VM�KY\N�\ZL���(SVUN�^P[O�V[OLY�W\UP[P]L�WVSPJPLZ�HUK�
WYHJ[PJLZ�^OPJO�KPZJYPTPUH[L�HNHPUZ[�WLVWSL�^P[O�
H�OPZ[VY`�VM�KY\N�\ZL��JYPTPUHSPZH[PVU�YLPUMVYJLZ�[OL�
THYNPUHSPZH[PVU�VM�WLVWSL�^OV�PUQLJ[�KY\NZ�^OPSL�HSZV�
KPZJV\YHNPUN�[OLT�MYVT�HJJLZZPUN�OHYT�YLK\J[PVU�
HUK�V[OLY�OLHS[OJHYL�ZLY]PJLZ��;OPZ�SHYNLS`�PUJYLHZLZ�
]\SULYHIPSP[`�[V�/0=�PUMLJ[PVU��HUK�OHZ�H�ULNH[P]L�
LMMLJ[�VU�/0=�WYL]LU[PVU�HUK�[YLH[TLU[�V\[JVTLZ�   

%� Stigma and Discrimination: ;OL�MPYZ[�YLHZVU�[OH[�
7>0+�L_WLYPLUJL�Z[PNTH�PZ�ILJH\ZL�[OL�WYPTHY`�
JOHYHJ[LYPZ[PJ�[OH[�KLZJYPILZ�7>0+�¶�[OL�MHJ[�[OH[�
[OL`�\ZL�KY\NZ�¶�PZ�ZLLU�HZ�KL]PHU[�HUK�PZ�PSSLNHS�PU�
:V\[O�(MYPJH�

1.3. Criminalisation of Drug Use and 
Human Rights Violations

+Y\NZ� HYL� JYPTPUHSPZLK� PU� :V\[O� (MYPJH���� (Z� H� YLZ\S[��
HYIP[YHY`� WVSPJL� HYYLZ[�� WVSPJL� JVYY\W[PVU� HUK� ]PVSH[PVUZ�
VM� O\THU� YPNO[Z� ^P[OV\[� HU`� HJJLZZ� [V� Q\Z[PJL� PZ� H�
KHPS`� VJJ\YYLUJL� HNHPUZ[� [OPZ� WVW\SH[PVU�11� ;OL� YPNO[Z�
]PVSH[PVUZ� YLWVY[LK� I`� 7>0+� HNHPUZ[� [OL� :V\[O� (MYPJHU�
7VSPJL�:LY]PJL�VWLYH[PUN�^P[O�PTW\UP[`�PUJS\KL!�

%� ºILPUN�Z[VWWLK�HUK�ZLHYJOLK�^P[OV\[�JH\ZL"
%� ILPUN�KL[HPULK�HUK�ZLHYJOLK�^P[O�L_JLZZP]L�

]PVSLUJL"
%� ILPUN�ILH[LU"
%� ILPUN�Z[YPWWLK�UHRLK�HUK�ZLHYJOLK�PU�[OL�Z[YLL["
%� ILPUN�OLSK�\U[PS�[OL`�^LYL�PU�VWPH[L�^P[OKYH^HSZ�VY�

JYH]PUN�KY\NZ�PU�VYKLY�[V�L_[YHJ[�H�JVUMLZZPVU�VY�
IYPIL"

%� ILPUN�[OYLH[LULK�HUK�PU[PTPKH[LK�^P[O�H�N\U"�HUK�

 �� 0IPK

����;OL�+Y\N�HUK�+Y\N�;YHMMPJRPUN�(J[�����VM��  ���WYVOPIP[Z�[OL�\ZL�VY�WVZZLZZPVU�VM�VY�[OL�KLHSPUN�PU�KY\NZ�

���� ;OL�5H[PVUHS�+Y\N�4HZ[LY�7SHU������¶������H]HPSHISL�H[�O[[WZ!��^^^�NV]�aH�ZP[LZ�KLMH\S[�MPSLZ�NJPZFKVJ\TLU[������ �UH[PVUHS�KY\N�
THZ[LY�WSHU��������WKM��SHZ[�HJJLZZLK�VU���5V]LTILY������H[����

���� 0IPK�H[����

��������VM��  ��

����:LJ[PVU����L��YLHK�^P[O�ZLJ[PVU����M��VM�[OL�+Y\N�HUK�+Y\N�;YHMMPJRPUN�(J[�

����:LL�HIV]L�U��

����(J[�����VM�� ��

���� (J[�����VM��  �

����:JOLPIL�et al�¸:HML�[YLH[TLU[�HUK�[YLH[TLU[�VM�ZHML[`!�JHSS�MVY�H�OHYT�YLK\J[PVU�HWWYVHJO�[V�KY\N�\ZL�KPZVYKLYZ�PU�:V\[O�(MYPJH¹��������
1 South African Health Review�� ��H[��  �

� �����VM������

%� OH]PUN�H�WSHZ[PJ�OLSK�V]LY�[OL�MHJL�ZV�[OL`�JV\SK�UV[�
IYLH[O�K\YPUN�PU[LYYVNH[PVU�»�� 

;OPZ� ZP[\H[PVU� PZ� L_HJLYIH[LK� I`� [OL� W\UP[P]L� HWWYVHJO�
HKVW[LK�I`�[OL�+Y\NZ�HUK�+Y\NZ�;YHɉJRPUN�(J[���^OPJO�
WYLZJYPILZ� H� ZLU[LUJL� \W� [V� ��� `LHYZ� MVY� WYVK\J[PVU�� 
HUK�LUJV\YHNLZ�HYYLZ[�YH[LZ� PU�VYKLY�[V�TLHZ\YL�WVSPJL�
WLYMVYTHUJL�VU�KY\N�HYYLZ[Z��0U���� ��WVSPJL�̂ LYL�YLX\PYLK�
[V�PUJYLHZL�[OL�U\TILY�VM�HYYLZ[Z�MVY�KY\N�WVZZLZZPVU�I`�
��������;OPZ�HWWYVHJO�OHZ�YLPUMVYJLK�WVSPJL�HJ[PVUZ�[OH[�
TH`�IL�PULɈLJ[P]L��KP]PZP]L�VY�WYLKH[VY �̀

2. The Legal and Policy 
Environment on Drugs and 
Drug Use in South Africa

+Y\N� \ZL� PZ� JVTTVU� PU� :V\[O� (MYPJH� HUK� [OL� WYHJ[PJL�
VM� PUQLJ[PVU�KY\N�\ZL� PZ� PUJYLHZPUN�� �/V^L]LY�� MVY�THU �̀�
PUJS\KPUN�OLHS[OJHYL�^VYRLYZ�P[�Z[PSS�YLTHPUZ�HU�\UMHTPSPHY�
[VWPJ���:V\[O�(MYPJH�PZ�H�ZPNUH[VY`�[V�[OL�[OYLL�PU[LYUH[PVUHS�
*VU]LU[PVUZ� VU� KY\N� \ZL���� 0U� :V\[O� (MYPJH� KY\NZ� HYL�
KLÄULK�HUK�SLNPZSH[LK�[OYV\NO�[OYLL�(J[Z!�

%� ;OL�4LKPJPUL�HUK�9LSH[LK�:\IZ[HUJL�(J[���^OPJO�
KLMPULZ�[OL�ZJOLK\SPUN�VM�KY\NZ�HUK�KLZJYPILZ�[OL�
SLNHS�HUK�PSSLNHS�\ZL�VM�Z\IZ[HUJLZ��

%� ;OL�+Y\NZ�HUK�+Y\NZ�;YHMMPJRPUN�(J[���^OPJO�
KLMPULZ�PSSLNHS�HJ[Z�YLSH[PUN�[V�Z\IZ[HUJLZ��HUK�
JV]LYZ�WLUHS[PLZ�MVY�KY\N�\ZL�VY�WVZZLZZPVU�HUK�
SH^�LUMVYJLTLU[�YVSLZ�HUK�WYVJLZZLZ��;OPZ�(J[�PZ�
ºUV[HIS`�YLHJ[P]L��W\UP[P]L��HUK�WYVOPIP[PVUPZ[�»�� 

%� ;OL�7YL]LU[PVU�VM�HUK�;YLH[TLU[�MVY�:\IZ[HUJL�
(I\ZL�(J[� �^OPJO�V\[SPULZ�[OL�IYVHKLY�ZVJPHS�HUK�
SLNPZSH[P]L�YLZWVUZL�[V�Z\IZ[HUJL�\ZL�^P[O�LTWOHZPZ�
VU�[OL�YLZWVUZPIPSP[PLZ�VM�[OL�+LWHY[TLU[�VM�:VJPHS�
+L]LSVWTLU[�
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;OL� SLNPZSH[PVU� HKVW[Z� H� aLYV� [VSLYHUJL� HWWYVHJO� VU�
KY\NZ� HUK� KY\N� \ZL�� ;OL� :V\[O� (MYPJHU�>HY� VU� +Y\NZ�
PZ� JH[LNVYPZLK� HZ� H�^HY� VU� WLVWSL�^OV� \ZL� HUK� PUQLJ[�
KY\NZ�HUK�[O\Z�UV[�º\WVU�[OL�KL]LSVWTLU[�VM�HWWYVWYPH[L�
YLOHIPSP[H[P]L� TVKLSZ�� I\[� \WVU� WYL]LU[PVU�� WYVOPIP[PVU�
HUK�W\UPZOTLU[»����;OL�YLZ\S[�VM�[OPZ�HWWYVHJO�PZ��7>0+�
HYL� Z\IQLJ[LK� [V� ZLYPV\Z� Z[PNTH[PZH[PVU��THYNPUHSPZH[PVU�
HUK�ZVJPHS�L_JS\ZPVU�^OPJO�WYL]LU[Z�[OLT�MYVT�YLJV]LY`�
I`�OPUKLYPUN�[OLPY�YL�PU[LNYH[PVU�PU[V�[OL�^PKLY�ZVJPHS�HUK�
LJVUVTPJ�JVTT\UP[ �̀�� 

2.1. Constitutional Protections and 
Drug Policy Reform

2.1.1. Constitutional Protections
:LJ[PVU�  � VM� [OL�*VUZ[P[\[PVU�� YLHK�^P[O� [OL�7YVTV[PVU�
VM� ,X\HSP[`� HUK�7YL]LU[PVU�VM�<UMHPY�+PZJYPTPUH[PVU�(J[�
�7,7<+(�����WYVOPIP[Z�\UMHPY�KPZJYPTPUH[PVU�VU�[OL�NYV\UKZ�
VM�YHJL��NLUKLY��ZL_��WYLNUHUJ �̀�THYP[HS�Z[H[\Z��L[OUPJ�VY�
ZVJPHS� VYPNPU�� JVSV\Y�� ZL_\HS� VYPLU[H[PVU�� HNL�� KPZHIPSP[ �̀�
YLSPNPVU�� JVUZJPLUJL�� ILSPLM�� J\S[\YL� HUK� SHUN\HNL� HUK�
ºV[OLY�NYV\UKZ»��;OYV\NO�[OL� PU[LYWYL[H[PVU�VM� YLMLYLUJL�
[V�ºV[OLY�NYV\UKZ»�PU�:LJ[PVU� ��[OL�*VUZ[P[\[PVUHS�*V\Y[�
OHZ� YLJVNUPZLK� UL^� NYV\UKZ� VU� ^OPJO� KPZJYPTPUH[PVU�
JHU�VJJ\Y����;OLYLMVYL��HU�HYN\TLU[�JHU�IL�THKL�[V�[OL�
LɈLJ[� [OH[� [OL� PTWHJ[�VM�WYVOPIP[P]L�TLHZ\YLZ� PTWVZLK�
HNHPUZ[�7>0+��MVY�L_HTWSL�PUJS\KLZ!�

��� 5V�YLJV\YZL�[V�Q\Z[PJL�VY�YLKYLZZ�^P[OPU�[OL�SH^�MVY�
[OLT"

��� ;OLPY�]\SULYHIPSP[`�[V�JVYY\W[PVU�HUK�]PVSLUJL�I`�
WVSPJL"�HUK

����)\JOHUHU�HUK�@V\UN�‘The War on Drugs – A War on Drug Users’ �����H]HPSHISL�H[�O[[WZ!��NS`UK^Y�YLWVZP[VY`�N\PSKOL�HJ�\R������SHZ[�
HJJLZZLK�VU���5V]LTILY������

����:JOLPIL�¸0UQLJ[PUN�+Y\N�\ZL�PU�:V\[O�LYU��(MYPJH�������;)/0=*(9,�¹�H]HPSHISL�H[�O[[WZ!��^^^�ZHOP]ZVJ�����JV�aH�^W�JVU[LU[�
\WSVHKZ�����������*F(UKYL^�:JOLPILF7>0+�PU�:V\[OLYU�(MYPJH�:(/*:����WKM�SHZ[�HJJLZZLK�VU���1\UL������
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�����:LJ[PVU������VM�[OL�*VUZ[P[\[PVU�WYV]PKLZ�[OH[�� 
ºB[DOL�)PSS�VM�9PNO[Z�PZ�H�JVYULYZ[VUL�VM�KLTVJYHJ`�PU�:V\[O�(MYPJH��0[�LUZOYPULZ�[OL�YPNO[Z�VM�HSS�WLVWSL�PU�V\Y�JV\U[Y`�HUK�HMMPYTZ�[OL�
KLTVJYH[PJ�]HS\LZ�VM�O\THU�KPNUP[`��LX\HSP[`�HUK�MYLLKVT»��LTWOHZPZ�HKKLK��

�����:LJ[PVU��������WYV]PKLZ�[OH[�¶�
º,]LY`VUL�OHZ�[OL�YPNO[�[V�MYLLKVT�HUK�ZLJ\YP[`�VM�[OL�WLYZVU��^OPJO�PUJS\KLZ�[OL�YPNO[·�
�H�� UV[�[V�IL�KLWYP]LK�VM�MYLLKVT�HYIP[YHYPS`�VY�^P[OV\[�Q\Z[�JH\ZL"
�I�� UV[�[V�IL�KL[HPULK�^P[OV\[�[YPHS"
�J�� [V�IL�MYLL�MYVT�HSS�MVYTZ�VM�]PVSLUJL�MYVT�LP[OLY�W\ISPJ�VY�WYP]H[L�ZV\YJLZ"
�K�� UV[�[V�IL�[VY[\YLK�PU�HU`�^H`"�HUK
�L�� UV[�[V�IL�[YLH[LK�VY�W\UPZOLK�PU�H�JY\LS��PUO\THU�VY�KLNYHKPUN�^H`�»

����:LJ[PVU����VM�[OL�*VUZ[P[\[PVU�Z[H[LZ�[OH[�º,]LY`VUL�OHZ�PUOLYLU[�KPNUP[`�HUK�[OL�YPNO[�[V�OH]L�[OLPY�KPNUP[`�YLZWLJ[LK�HUK�WYV[LJ[LK�»

�������������:(�� ���**��

��� :L_\HS�L_WSVP[H[PVU�]PVSH[L�[OLPY�YPNO[Z�[V�LX\HSP[ �̀�[OL�
YPNO[�[V�MYLLKVT�HUK�ZLJ\YP[`���VM�[OL�WLYZVUZ�HUK�
[OL�YPNO[�[V�O\THU�KPNUP[ �̀�� 

0U� Minister of Justice and Constitutional Development 
and Others v Prince (Clarke and Others Intervening); 
National Director of Public Prosecutions and Others 
v Rubin; National Director of Public Prosecutions 
and Others v  Acton��� [OL� *VUZ[P[\[PVUHS� *V\Y[� OHK� [V�
KL[LYTPUL�^OL[OLY�ZLJ[PVUZ���I��HUK���I��VM�+Y\NZ�HUK�
+Y\N�;YHɉJRPUN�(J[� YLHK�^P[O�7HY[� 000� VM�:JOLK\SL���VM�
[OH[� (J[� HUK� ZLJ[PVU� ��(� ��H����� VM� [OL�4LKPJPULZ� HUK�
9LSH[LK� :\IZ[HUJLZ� *VU[YVS� (J[� ^HZ� PUJVUZPZ[LU[� ^P[O�
ZLJ[PVU����VM�[OL�*VUZ[P[\[PVU�[V�[OL�L_[LU[�[OH[�IV[O�(J[Z�
JYPTPUHSPZL�[OL�\ZL�VY�WVZZLZZPVU�PU�WYP]H[L�VY�J\S[P]H[PVU�
PU�H�WYP]H[L�WSHJL�VM�JHUUHIPZ�I`�HU�HK\S[�MVY�OPZ�VY�OLY�
V^U�WLYZVUHS�JVUZ\TW[PVU�PU�WYP]H[L��;OL�*V\Y[�OLSK�[OH[�
[OL�JYPTPUHS�WYVOPIP[PVU��\ZL�VY�J\S[P]H[PVU�VM�JHUUHIPZ�I`�
HU�HK\S[�WLYZVU�MVY�WLYZVUHS�JVUZ\TW[PVU�PU�WYP]H[L�PZ�HU�
PUMYPUNLTLU[�VM�[OL�YPNO[�[V�WYP]HJ`�VM�HU�HK\S[�WLYZVU�HUK�
JVUZ[P[\[PVUHSS`�PU]HSPK��;OL�:[H[L�^HZ�KPYLJ[LK�[V�JOHUNL�
[OL� SH^� [V� YLÅLJ[� [OPZ� Y\SPUN�^P[OPU� [^LU[`�MV\Y�TVU[OZ���
;OPZ� JHZL�LɈLJ[P]LS`� SLK� [V� [OL�KLJYPTPUHSPZH[PVU�VM� [OL�
WVZZLZZPVU�HUK�J\S[P]H[PVU�JHUUHIPZ�PU�WYP]H[L�I`�HK\S[Z�
MVY�WLYZVUHS�\ZL��0U�LZZLUJL��[OL�LɈLJ[�VM�[OL�Q\KNTLU[�
PZ�[^V�MVSK!��H��P[�KLJYPTPUHSPZLZ�[OL�\ZL�VY�WVZZLZZPVU�VM�
JHUUHIPZ� I`� HU� HK\S[� PU� WYP]H[L� MVY� [OH[� HK\S[� WLYZVU»Z�
WLYZVUHS�JVUZ\TW[PVU�PU�WYP]H[L"�HUK��I��P[�KLJYPTPUHSPZLZ�
[OL� J\S[P]H[PVU� VM� JHUUHIPZ� I`� HU� HK\S[� PU� H� WYP]H[L�
WSHJL� MVY� [OH[� HK\S[»Z� WLYZVUHS� JVUZ\TW[PVU� PU� WYP]H[L���
/V^L]LY�� [OL�\ZL�VY�WVZZLZZPVU�VM�JHUUHIPZ�I`�H�JOPSK�
HU`^OLYL��VY�I`�HU�HK\S[�PU�W\ISPJ��PZ�UV[�KLJYPTPUHSPZLK�
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2.1.2. Drug Policy Reform
;OL� 5H[PVUHS� +Y\N�4HZ[LY� 7SHU� �����¶������ �5+47����  
PZ� H� WSHU� [OH[� ZLLRZ� [V� WYV]PKL� H� OVSPZ[PJ� HWWYVHJO� [V�
KY\N� YLN\SH[PVU�� [YLH[TLU[� HUK� WYL]LU[PVU�� ;OL� 7SHU�
PU[YVK\JLZ�H�ºSVJHS�KLÄUP[PVU�VM�OHYT�YLK\J[PVU��UHTLS �̀�
ºSPTP[PUN�VY�HTLSPVYH[PUN�[OL�KHTHNL�JH\ZLK�[V�PUKP]PK\HSZ�
VY� JVTT\UP[PLZ� ^OV� OH]L� HSYLHK`� Z\JJ\TILK� [V� [OL�
[LTW[H[PVU�VM�Z\IZ[HUJL�HI\ZL»���� 0[�HSZV�ZLLRZ�[V�HSPNU�
W\ISPJ�OLHS[O� HUK� W\ISPJ�ZHML[`� PU[LYLZ[Z�� /V^L]LY��
[OL� WSHU»Z� HWWYVHJO� [OH[� ºPUKP]PK\HS� KY\N� \ZLYZ� HYL� [OL�
WYVISLT�� YH[OLY� [OHU� [OL� JVU[L_[� [OL`� L_PZ[�^P[OPU»� OHZ�
ILLU� JYP[PJPZLK� HZ� YLPUMVYJPUN� [OL� JVU[PU\H[PVU� VM� H�
WYVOPIP[PVUPZ[�JYPTPUHS�Q\Z[PJL�HWWYVHJO�

:V\[O�(MYPJH�HSZV�LZ[HISPZOLK�[OL�*LU[YHS�+Y\N�(\[OVYP[`�
�*+(�� ^OPJO� JVTWYPZLZ� VM� ��� UH[PVUHS� NV]LYUTLU[�
KLWHY[TLU[Z�� [OYLL� V[OLY� NV]LYUTLU[� IVKPLZ� HUK� ���
KY\N� L_WLY[Z�� ;OL� *+(� YLWVY[Z� [V� [OL� 0U[LY�4PUPZ[LYPHS�
*VTTP[[LL� VU� :\IZ[HUJL� (I\ZL�� 0[� PZ� HSZV� PUMVYTLK�
I`�7YV]PUJPHS�:\IZ[HUJL�(I\ZL�-VY\TZ�[OH[� PU� [\YU�HYL�
PUMVYTLK�I`�HUK�Z\WWVY[�3VJHS�+Y\N�(J[PVU�*VTTP[[LLZ���
;OL� *+(� PZ�� HTVUN� V[OLYZ�� YLX\PYLK� [V� V]LYZLL� [OL�
PTWSLTLU[H[PVU�HUK�L]HS\H[PVU�VM�[OL�5+47���/V^L]LY��
[OL�*+(�OHZ�SPTP[LK�WV^LY��H�ULNSPNPISL�I\KNL[�HUK�SP[[SL�
V]LYZPNO[�JHWHJP[ �̀� �(Z�H�YLZ\S[��[OLYL�OHZ�ILLU�TPUPTHS�
PTWYV]LTLU[�VU�KY\N�WVSPJ`� YLN\SH[PVU� PU�:V\[O�(MYPJH���
/V^L]LY��P[�PZ�PTWVY[HU[�[V�UV[L�HUK�IL�H^HYL�VM�[OL�*+(�
HUK�[OL�YL]PZLK�5+47�VU�KY\N�YLMVYT�PU�:V\[O�(MYPJH�

3. Access to Healthcare for 
People Who Inject Drugs

3.1. Access to Healthcare
,]LU�[OV\NO�PUQLJ[PVU�KY\N�\ZL�PZ�PSSLNHS�PU�:V\[O�(MYPJH��
P[� PZ� UV[� PSSLNHS� [V�WYV]PKL�OLHS[OJHYL� ZLY]PJLZ� [V�7>0+���
9LWVY[Z� OH]L� ZOV^U� [OH[� 7>0+� L_WLYPLUJL� ]LY`� WVVY�
JHYL�^OLU� [OL`� KV� KPZJSVZL� [OLPY� PUQLJ[PUN� KY\N� \ZL� [V�
OLHS[OJHYL� ^VYRLYZ�� 7>0+� OH]L� YLWVY[LK� ZP[\H[PVUZ�
^OLYL� OLHS[OJHYL� ^VYRLYZ� YLM\ZLK� [OLT� [YLH[TLU[��
WYV]PKLK�[OLT�^P[O�PUHKLX\H[L�[YLH[TLU[��HUK�VY�THKL�
]LY`� HI\ZP]L� YLTHYRZ� [V� [OLT� ^OLU� [OL`� KPZJV]LY� VY�
L]LU�Z\ZWLJ[�[OH[�H�WH[PLU[�PZ�H�7>0+��6[OLY�OLHS[OJHYL�

����:LL�[OL�5H[PVUHS�+Y\N�4HZ[LY�7SHU������¶������HIV]L�U���H]HPSHISL�H[�O[[WZ!��^^^�NV]�aH�ZP[LZ�KLMH\S[�MPSLZ�NJPZFKVJ\TLU[������ �
UH[PVUHS�KY\N�THZ[LY�WSHU��������WKM��SHZ[�HJJLZZLK�VU���5V]LTILY������

����0IPK�H[�����

� ��0IPK

�������VM������

����/HYT�YLK\J[PVU!�(U�HWWYVHJO�[V�YLK\JPUN�YPZR`�OLHS[O�ILOH]PV\YZ�PU�HKVSLZJLU[Z����������Paediatrics & child health�����������¶���H[����
HJJLZZLK�MYVT�O[[WZ!��^^^�UJIP�UST�UPO�NV]�WTJ�HY[PJSLZ�74*���������VU���5V]LTILY������

^VYRLYZ�ZLL�WLVWSL�^OV�\ZL�VY�PUQLJ[�KY\NZ�HZ�PTTVYHS�
HUK� HZ� ZPUULYZ� ^OV� HYL� [V� ISHTL� MVY� [OLPY� V^U� /0=�
PUMLJ[PVU�HUK�HYL�[OLYLMVYL�SLZZ�KLZLY]PUN�VM�OLHS[OJHYL�

:LJ[PVU����VM�[OL�*VUZ[P[\[PVU�Z[H[LZ�[OH[�ºL]LY`VUL�OHZ�
[OL�YPNO[�[V�HJJLZZ�OLHS[OJHYL�ZLY]PJLZ»�HUK�[OH[�ºUV�VUL�
TH`� IL� YLM\ZLK� LTLYNLUJ`� TLKPJHS� [YLH[TLU[»�� 6[OLY�
WHY[Z�VM� [OL�*VUZ[P[\[PVU�TVYL�IYVHKS`�HKKYLZZ�7>0+»Z�
YPNO[�[V�HJJLZZ�JHYL��-VY�L_HTWSL��:LJ[PVU����Z[H[LZ�[OH[�
ºL]LY`VUL�OHZ�[OL�PUOLYLU[�KPNUP[`�HUK�[OL�YPNO[�[V�OH]L�
[OLPY� KPNUP[`� YLZWLJ[LK� HUK� WYV[LJ[LK»�� 7>0+� HUK� [OLPY�
YPNO[�[V�HJJLZZ�JHYL�HYL�M\Y[OLY�WYV[LJ[LK�I`�[OL�5H[PVUHS�
/LHS[O�(J[����^OPJO�TVYL�IYVHKS`�WYVTV[LZ� [OL� YPNO[�VM�
L]LY`VUL�[V�HJJLZZ�TLKPJHS�[YLH[TLU[�

0[� PZ� L]LY`� OLHS[OJHYL� ^VYRLY»Z� K\[`� [V� WYV]PKL� 7>0+�
[OL�ZHTL�JHYL�HUK�[YLH[TLU[�[OH[�[OL`�WYV]PKL�[V�V[OLY�
WH[PLU[Z��/LHS[OJHYL�^VYRLYZ�TH`�OH]L�WLYZVUHS�ILSPLMZ�
[OH[�THRL�WYV]PKPUN�JHYL�[V�7>0+�JOHSSLUNPUN�MVY�[OLT���
/V^L]LY��P[�PZ�PTWVY[HU[��[OV\NO��[OH[�OLHS[OJHYL�^VYRLYZ�
ZLL�HSS�7>0+�HZ�WLVWSL�KLZLY]PUN�LX\HS�HUK�MHPY�[YLH[TLU[�
HUK�UV[�HZ�WV^LYSLZZ�]PJ[PTZ�VY�PYYLZWVUZPISL�JYPTPUHSZ�

/LHS[OJHYL� WYV]PKLYZ� HYL� UV[� YLX\PYLK� [V� YLWVY[� [V� [OL�
WVSPJL�PM�H�WH[PLU[�KPZJSVZLZ�[OH[�OL�VY�ZOL�PUQLJ[Z�KY\NZ��
:V\[O� (MYPJHU� SH^� KVLZ�� OV^L]LY�� YLX\PYL� HU`VUL� [V�
YLWVY[� [V� [OL� WVSPJL� PM� [OL`� WLYZVUHSS`� JVTL� PU� JVU[HJ[�
^P[O�OLYVPU��^OPJO�PZ�HU�PSSLNHS�Z\IZ[HUJL��0U�H�OLHS[OJHYL�
ZL[[PUN��[OPZ�^V\SK�VUS`�HWWS`�PM�H�WH[PLU[�IYV\NO[�OLYVPU�
^P[O�[OLT�[V�[OL�JSPUPJ�

3.2. Harm Reduction Measures
/HYT�YLK\J[PVU�PZ�H�W\ISPJ�OLHS[O�Z[YH[LN`�[OH[�̂ HZ�PUP[PHSS`�
KL]LSVWLK�MVY�HK\S[Z�^P[O�Z\IZ[HUJL�HI\ZL�WYVISLTZ�MVY�
^OVT� HIZ[PULUJL� ^HZ� UV[� MLHZPISL���� /HYT� YLK\J[PVU�
HWWYVHJOLZ� OH]L� ILLU� LɈLJ[P]L� PU� YLK\JPUN� TVYIPKP[`�
HUK� TVY[HSP[`� PU� [OLZL� HK\S[� WVW\SH[PVUZ�� 0U[LYUH[PVUHS�
N\PKLSPULZ�Z\WWVY[�[OL�\ZL�VM�WVSPJPLZ��WYVNYHTTLZ�HUK�
HWWYVHJOLZ� [OH[�^VYR� [V� YLK\JL�[OL�OLHS[O��ZVJPHS��HUK�
LJVUVTPJ�YPZRZ�HZZVJPH[LK�^P[O�[OL�\ZL�VM�KY\NZ���;OPZ�PZ�
HSZV�RUV^U�HZ�OHYT�YLK\J[PVU��/HYT�YLK\J[PVU�Z[YH[LNPLZ�
Z\WWVY[�7>0+��PU�OLSWPUN�[OLT�[V�ÄUK�^H`Z�[V�LUNHNL�PU�
[OLPY�ILOH]PV\Y�TVYL�ZHMLS �̀�9LJVTTLUKLK�PU[LY]LU[PVUZ�
VU�OHYT�YLK\J[PVUZ�PUJS\KL!
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%� MYLL�HJJLZZ�[V�[YLH[TLU[�ZLY]PJLZ�MVY�KPZHK]HU[HNLK�
NYV\WZ"

%� L_WHUKPUN�[OL�U\TILY�VM�[YLH[TLU[�JLU[YLZ��
LZWLJPHSS`�PU[V�Y\YHS�HYLHZ"

%� PUJYLHZL�Z\WWVY[�NYV\WZ"
%� HWWVPU[PUN�ZRPSSLK�Z[HMM��PUJS\KPUN�VJJ\WH[PVUHS�

[OLYHWPZ[Z��U\YZLZ��ZVJPHS�^VYRLYZ�HUK�JV\UZLSSVYZ�[V�
OLSW�Z\IZ[HUJL�HI\ZLYZ�PU�[YLH[TLU[�JLU[YLZ"

%� Z\Y]LPSSHUJL�MVY�/0=�OLWH[P[PZ�)�*�HTVUN�KY\N�\ZLYZ�
PU�[YLH[TLU[�PZ�YLX\PYLK"

%� TVIPSPZL�[OL�JVTT\UP[`�I`�LK\JH[PUN�[OLT�HIV\[�
[OL�KHUNLYZ�VM�Z\IZ[HUJL�HI\ZL"

%� PU�WH[PLU[�[YLH[TLU[�MHJPSP[PLZ�ZOV\SK�IL�JV\WSLK�^P[O�
NVVK�HM[LY�JHYL�MHJPSP[PLZ"

%� TVYL�PUMYHZ[Y\J[\YL��Z\JO�HZ�I\PSKPUNZ��HYL�ULLKLK�
MVY�J\YYLU[�[YLH[TLU[�JLU[YLZ�[V�IL�HISL�[V�L_WHUK�
PU[V"

%� ULLKSL�HUK�Z`YPUNL�L_JOHUNL�WYVNYHTTLZ�HYL�
YLX\PYLK��PU�VYKLY�[V�WYV]PKL�JSLHU�LX\PWTLU[�[V�
7>0+�HUK�VY�HZZPZ[�[OLT�PU�WYVWLYS`�KPZJHYKPUN�[OLPY�
\ZLK�LX\PWTLU["

%� WYV]PKL�VWPVPK�Z\IZ[P[\[PVU�[OLYHW`�HUK�V[OLY�KY\N�
KLWLUKLUJL�[YLH[TLU[Z"

%� WYV]PKL�[HYNL[LK�PUMVYTH[PVU��LK\JH[PVU��HUK�
JVTT\UPJH[PVU�MVY�7>0+�HUK�[OLPY�ZL_\HS�WHY[ULYZ��
;OPZ�PUMVYTH[PVU�ZOV\SK�IL�KPYLJ[LK�ZWLJPMPJHSS`�H[�
7>0+�HUK�PUJS\KL�KL[HPSZ�VU�/0=�HUK�:;0�WYL]LU[PVU��
HZ�^LSS�HZ�OHYT�YLK\J[PVU�Z[YH[LNPLZ�HUK�V[OLY�
TL[OVKZ�VM�ZHML�PUQLJ[PVU"�HUK

%� WYL]LU[PVU��KPHNUVZPZ��HUK�[YLH[TLU[�VM�;)��6M[LU��
7>0+�HYL�L_WVZLK�[V�V[OLY�MHJ[VYZ�[OH[�L_WVZL�
[OLT�[V�;)��Z\JO�HZ�PTWYPZVUTLU[���(SS�7>0+�ZOV\SK�
IL�ZJYLLULK�MVY�;)�HUK�[YLH[LK�HZ�WLY�Z[HUKHYK�
WYV[VJVSZ��� 

;OLZL� YLJVTTLUKH[PVUZ�HYL�Z\WWVY[LK�HUK�V\[SPULK� PU�
[OL�:V\[O�(MYPJHU�5H[PVUHS�:[YH[LNPJ�7SHU������������� 

����:V\[O�(MYPJH»Z�5H[PVUHS�:[YH[LNPJ�7SHU�-VY�/0=��;)�HUK�:;0Z������������H]HPSHISL�H[�O[[WZ!��ZHUHJ�VYN�aH��^W�JVU[LU[�\WSVHKZ���������
5:7F-\SS+VJ\TLU[F-05(3�WKM�

����0IPK�

����:LL�HIV]L�U��H[����

��� 0UKLWLUKLU[�7VSPJL�0U]LZ[PNH[P]L�+PYLJ[VYH[L�*VTWSHPU[Z�7YVJLK\YL�H]HPSHISL�O[[W!��^^^�PWPK�NV]�aH�UVKL���SHZ[�HJJLZZLK�VU���1\UL�
�����

������VM������

4. Remedies
4.1 Remedies Against Police Impunity
(Z�KLTVUZ[YH[LK�HIV]L��7>0+�HYL�J\YYLU[S`�SLM[�V\[ZPKL�
VM�JVUZ[P[\[PVUHS�HUK�SLNHS�WYV[LJ[PVUZ�K\L�[V�ZL]LYL�KY\N�
JVU[YVS� YLN\SH[PVUZ� [OH[� JVU[PU\L� [V� PUJYLHZL� Z`Z[LTPJ�
HUK� PUZ[P[\[PVUHS� KPZJYPTPUH[PVU�� JVYY\W[PVU� HUK� YPNO[Z�
]PVSH[PVUZ� HNHPUZ[� [OLT���� /V^L]LY�� 7>0+� VY� HU`VUL�
HJ[PUN� VU� [OLPY� ILOHSM� JHU� SVKNL� H� JVTWSHPU[� HNHPUZ[�
JVYY\W[�WVSPJL�VɉJLYZ�[OH[�JVU[PU\L�[V�OHYHZZ�7>0+�HUK�
]PVSH[L�[OLPY�YPNO[Z�

4.1.2. Independent Police Investigative 
Directorate (IPID)�� 

;OL� 070+� ^HZ� LZ[HISPZOLK� I`� [OL� 0UKLWLUKLU[� 7VSPJL�
0U]LZ[PNH[P]L�+PYLJ[VYH[L�(J[���PU�SPUL�^P[O�[OL�ZLJ[PVU�����
����VM�[OL�*VUZ[P[\[PVU�^OPJO�ZLLRZ�[V�YLN\SH[L�WVSPJPUN�
PU�:V\[O�(MYPJH���;OL�HPT�VM�070+�PZ�[V�LUZ\YL�PUKLWLUKLU[�
V]LYZPNO[�V]LY�:(7:�HUK�[OL�4\UPJPWHS�7VSPJL�:LY]PJLZ�
�47:��� HUK� [V� JVUK\J[� PUKLWLUKLU[� HUK� PTWHY[PHS�
PU]LZ[PNH[PVUZ� VM� PKLU[PÄLK� JYPTPUHS� VɈLUJLZ� HSSLNLKS`�
JVTTP[[LK�I`�TLTILYZ�VM�[OL�:(7:�HUK�[OL�47:��HUK�
THRL�HWWYVWYPH[L�YLJVTTLUKH[PVUZ�

;OL� 070+� PZ� YLZWVUZPISL� MVY� WYVTV[PUN� WYVWLY� WVSPJL�
JVUK\J[� PU� HJJVYKHUJL� ^P[O� [OL� WYPUJPWSLZ� VM� [OL�
*VUZ[P[\[PVU�� � 070+� PU]LZ[PNH[LZ�TH[[LYZ�ZWLJPÄLK�\UKLY�
ZLJ[PVU� ��� VM� [OL� 070+� (J[�� � ;OL� MVSSV^PUN�TH[[LYZ� MHSS�
^P[OPU�070+»Z�PU]LZ[PNH[P]L�THUKH[L!

%� ºHU`�KLH[O�PU�WVSPJL�J\Z[VK`"
%� KLH[O�HZ�H�YLZ\S[�VM�WVSPJL�HJ[PVUZ"
%� HU`�JVTWSHPU[�YLSH[PUN�[V�[OL�KPZJOHYNL�VM�HU�VMMPJPHS�

MPYLHYT�I`�HU`�WVSPJL�VMMPJLY"
%� YHWL�I`�H�WVSPJL�VMMPJLY��^OL[OLY�[OL�WVSPJL�VMMPJL�PZ�

VU�VY�VMM�K\[`"
%� YHWL�VM�HU`�WLYZVU�^OPSL�[OH[�WLYZVU�PZ�PU�WVSPJL�

J\Z[VK`"
%� HU`�JVTWSHPU[�VM�[VY[\YL�VY�HZZH\S[�HNHPUZ[�H�WVSPJL�

VMMPJLY�PU�[OL�L_LJ\[PVU�VM�OPZ�VY�OLY�K\[PLZ"
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%� TH`�PU]LZ[PNH[L�JVYY\W[PVU�TH[[LYZ�^P[O�[OL�WVSPJL�
PUP[PH[LK�I`�[OL�,_LJ\[P]L�+PYLJ[VY���VU�OPZ�VY�OLY�
V^U��VY�HM[LY�[OL�YLJLPW[�VM�H�JVTWSHPU[�MYVT�H�
TLTILY�VM�[OL�W\ISPJ��VY�YLMLYYLK�[V�[OL�+PYLJ[VYH[L�
I`�[OL�4PUPZ[LY��HU�4,*�VY�[OL�:LJYL[HY`�VM�[OL�
7VSPJL��HZ�[OL�JHZL�TH`�IL"�HUK

%� HU`�V[OLY�TH[[LY�YLMLYYLK�[V�P[�HZ�H�YLZ\S[�VM�H�
KLJPZPVU�I`�[OL�,_LJ\[P]L�+PYLJ[VY��VY�VM�ZV�
YLX\LZ[LK�I`�[OL�4PUPZ[LY��HU�4,*�VY�[OL�:LJYL[HY`�
VM�7VSPJL�HZ�[OL�JHZL�TH`�IL»����

(U`�WLYZVU��LP[OLY�HZ�H�]PJ[PT��^P[ULZZ�VY�YLWYLZLU[H[P]L�
HUK� H� UVU�NV]LYUTLU[HS� HUK� JVTT\UP[`�IHZLK�
VYNHUPZH[PVUZ�JHU�SVKNL�H�JVTWSHPU[�^P[O�070+�

(�JVTWSHPU[�TH`�IL� SVKNLK� PU�WLYZVU��I`� [LSLWOVUL��WLY�
SL[[LY�VY�L�THPS�[V�HU`�070+�VɉJL��;OL�JVTWSHPUHU[�T\Z[�ÄSS�
PU�H�*VTWSHPU[�9LWVY[PUN�-VYT�^OPJO�JHU�IL�VI[HPULK�MYVT�
HU`�070+�VɉJL�VY�KV^USVHKLK�MYVT�O[[W!��^^ �̂PWPK�NV]�aH�
ZP[LZ�KLMH\S[�ÄSLZ�070+F*VTWSHPU[ZF-VYT�-VYT��WKM

;OL�070+»Z�PU]LZ[PNH[P]L�THUKH[L�KVLZ�UV[�L_[LUK�[V�[OL�
MVSSV^PUN!

%� JVTWSHPU[Z�VM�PUJPKLU[Z�^OPJO�VJJ\YYLK�ILMVYL�
[OL�LZ[HISPZOTLU[�VM�[OL�0UKLWLUKLU[�*VTWSHPU[Z�
+PYLJ[VYH[L��0*+��PU�(WYPS��  ��HUK�[OVZL�^OPJO�
[VVR�WSHJL�TVYL�[OHU�H�`LHY�ILMVYL�[OL`�^LYL�
YLWVY[LK�[V�[OL�070+��\USLZZ�[OLYL�HYL�L_JLW[PVUHS�
JPYJ\TZ[HUJLZ"

%� JVTWSHPU[Z�HNHPUZ[�*VYYLJ[PVUHS�:LY]PJLZ�Z[HMM��JV\Y[�
VMMPJPHSZ��HUK�TLTILYZ�VM�[OL�:V\[O�(MYPJHU�5H[PVUHS�
+LMLUJL�-VYJL"

%� TH[[LYZ�[OH[�OH]L�ILLU�KLHS[�^P[O�VY�HYL�J\YYLU[S`�
ILPUN�KLHS[�^P[O�I`�[OL�JV\Y[Z"�HUK

%� TH[[LYZ�[OH[�HYL�UV[�JYPTPUHS�PU�UH[\YL��MVY�L_HTWSL��
KP]VYJL��YLJV]LY`�VM�TVUL`�VY�\USH^M\S�HYYLZ[�

4.1.2. SAPS Service Complaint Centre
;OL� :(7:� :LY]PJL� *VTWSHPU[� :LY]PJL� *LU[YLZ� HYL�
LZ[HISPZOLK� [V� PU]LZ[PNH[L�WVVY� ZLY]PJL�I`� H�TLTILY� VM�
:(7:��;OL�HPT�VM�[OL�WYVJLZZ�PZ�[V�YLKYLZZ�HUK�PU]LZ[PNH[L�
KPZZH[PZMHJ[PVU� VY� KPZHWWVPU[TLU[� L_WLYPLUJLK� I`� HU`�
WLYZVU�VY�HU�VYNHUPZH[PVU��SVJHSS �̀�YLNPVUHSS �̀�JVU[PULU[HSS �̀�
VY�PU[LYUH[PVUHSS �̀�PU�YLSH[PVU�[V�HJ[PVU�VY�PUHJ[PVU�YLNHYKPUN�
[OL�ZLY]PJL�[OH[�^HZ�YLUKLYLK�VY�Z\WWVZLK�[V�IL�YLUKLYLK�
I`�[OL�:(7:�YLWYLZLU[LK�I`�P[Z�LTWSV`LL�Z�

���� ;OL�,_LJ\[P]L�+PYLJ[VY�PZ�HWWVPU[LK�PU�[LYTZ�VM�ZLJ[PVU���VM�[OL�070+�(J[���;OL�,_LJ\[P]L�+PYLJ[VY�PZ�[OL�HJJV\U[PUN�VMMPJLY�VM�070+���/PZ�
VY�OLY�K\[PLZ�HYL�ZL[�V\[�PU�KL[HPS�PU�ZLJ[PVU���VM�[OL�070+�(J[�

����:LJ[PVU�������H���O��VM�[OL�070+�(J[�

� ��-VY�TVYL�PUMVYTH[PVU�VU�OV^�[V�SVKNL�H�JVTWSHPU[�^P[O�[OL�:(7:�:LY]PJL�*VTWSHPU[�*LU[YL�]PZP[�H[�O[[WZ!��^^^�ZHWZ�NV]�aH�ZLY]PJLZ�
ZLY]PJLFJVTWSHPU[ZFJLU[YL�WOW�

*VTWSHPU[Z�^P[O�[OL�:(7:�:LY]PJL�*VTWSHPU[�*LU[YL�JHU�
SVKNLK�PU�YLZWLJ[�VM�MVY�WVVY�ZLY]PJL�KLSP]LY`�^P[O�YLNHYK�
[V�[OL�MVSSV^PUN�PZZ\LZ!�

%� JVTT\UPJH[PVU"
%� YLZWVUZLZ"
%� PU]LZ[PNH[PVUZ"
%� WVSPJL�ULNSPNLUJL"
%� WVSPJL�TPZJVUK\J["�HUK
%� JVTWSHPU[Z�HNHPUZ[�[OL�:(7:�4HUHNLTLU[�VY�

TLTILYZ"�HUK
%� NLULYHS�JVTTLU[Z��  

;OL�TPUPT\T�JVTWSHPU[�PUMVYTH[PVU�YLX\PYLK�[V�SVKNL�H�
JVTWSHPU[�PUJS\KLZ��I\[�PZ�UV[�SPTP[LK�[V�[OL�MVSSV^PUN!

%� M\SS�UHTLZ�HUK�Z\YUHTL�VM�[OL�JVTWSHPUHU["
%� 0KLU[P[`�U\TILY"
%� YLZPKLU[PHS�I\ZPULZZ�HKKYLZZ�
%� [LSLWOVUL�HUK�JLSS�WOVUL�U\TILYZ"�HUK
%� LTHPS�HKKYLZZ�

*VTWSHPU[Z� T\Z[� HSZV� WYV]PKL� H� KLZJYPW[PVU� VM� [OL�
JVTWSHPU[�PUJS\KPUN�

%� [OL�WYV]PUJL�PU�^OPJO�[OL�JVTWSHPU[�VYPNPUH[LK"
%� [OL�UHTL�VM�[OL�WVSPJL�Z[H[PVU"
%� [OL�JHZL�U\TILY��PM�HWWSPJHISL�"�HUK
%� KL[HPSZ�VM�[OL�:(7:�LTWSV`LLZ�PU]VS]LK�

*VTWSHPUHU[Z� HYL� Z\ITP[[LK� KPYLJ[S`� I`� ]PZP[PUN� `V\Y�
SVJHS� WVSPJL� Z[H[PVU� JVTT\UP[`� ZLY]PJL� JLU[YL�� :[H[PVU�
*VTTHUKLY�� +PZ[YPJ[� �� *S\Z[LY� *VTTHUKLY»Z� VɉJL� VY�
7YV]PUJPHS� *VTWSHPU[Z� *VVYKPUH[VYZ!� 0UZWLJ[VYH[L� VM�
^OPJO� HYL� H]HPSHISL� O[[WZ!��^^ �̂ZHWZ�NV]�aH�ZLY]PJLZ�
ZLY]PJLFJVTWSHPU[ZFJLU[YL�WOW�� �-HPSPUN�^OPJO��`V\�JHU�
JVU[HJ[� [OL� 5H[PVUHS� :LY]PJL� *VTWSHPU[Z� *HSS� *LU[YL�
VU� ����� ���� ���� VY� MH_� [V� ���� � �� ����� VY� ,THPS�
JVTWSHPU[ZUVKHSWVPU['ZHWZ�NV]�aH

4.2. Remedies Against Healthcare 
Workers

0M� 7>0+� HYL� KLUPLK� HJJLZZ� [V� OLHS[O� VY� KPZJYPTPUH[LK�
HNHPUZ[�I`�H�OLHS[OJHYL�WYV]PKLY�[OL`�JHU�SH`�H�JVTWSHPU[�
HNHPUZ[�H�OLHS[O�WYVMLZZPVUHS�VY�H�OLHS[OJHYL�LZ[HISPZOTLU[�
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4.2.1. Complaints Against a Health 
Professional or Health Establishment

:LJ[PVU� ��� VM� [OL� 5H[PVUHS� /LHS[O� (J[��� WYV]PKLZ� MVY�
WLYZVUZ� ^OV� ^V\SK� SPRL� [V� SH`� H� JVTWSHPU[� HNHPUZ[� H�
OLHS[O� WYVMLZZPVUHS� VY� LZ[HISPZOTLU[� MVY� [OL� ^H`� [OL`�
^LYL�[YLH[LK�OH]L�[OL�YPNO[�[V�SH`�H�JVTWSHPU[�HUK�OH]L�
[OL�YPNO[�[V�OH]L�[OH[�JVTWSHPU[�PU]LZ[PNH[LK��0[�HSZV�Z[H[LZ�
[OH[�[OPZ�WYVJLK\YL�T\Z[�IL�THKL�]PZPISL�H[�HSS�OLHS[OJHYL�
LZ[HISPZOTLU[Z�PU�H�WSHJL�^OLYL�HSS�WLYZVUZ�^PSS�ZLL�P[�

4.2.1.1. Complaints to the Health Professionals Council 
of South Africa

;OL�/LHS[O�7YVMLZZPVUHSZ�*V\UJPS�VM�:V\[O�(MYPJH��/7*:(��
PZ�H�ºZLSM�YLN\SH[VY`�IVK`�^OPJO�OHZ�HU�PU[LYUHS�JVTWSHPU[�
TLJOHUPZT�̂ OLYLI`�VUL�JHU�SVKNL�H�JVTWSHPU[�̂ OLU�[OL�
N\PKLSPULZ� OH]L� ILLU� ]PVSH[LK� I`� YLNPZ[LYLK� OLHS[OJHYL�
WYHJ[P[PVULY»����;OL�/7*:(�WYV]PKLZ�[OH[�[OL�WYVJLZZ�VM�
SVKNPUN�H�JVTWSHPU[�PZ�[OL�MVSSV^PUN!�� 

%� *VTTLUJL�I`�SVKNPUN�H�JVTWSHPU[�PU�^YP[PUN�HUK�
ZOV\SK�IL�HKKYLZZLK�[V�[OL�9LNPZ[YHY��LP[OLY�VUSPUL�
VY�I`�JVTWSL[PUN�H�JVTWSHPU[�MVYT���HUK�LTHPSPUN�
P[�[V�SLNHSTLK'OWJZH�JV�aH�VY�I`�JV\YPLY�VY�OHUK�
KLSP]LY`�[V�����4HKPIH�:[YLL[��(YJHKP��7YL[VYPH�������
VY�I`�WVZ[�[V�76�)V_������7YL[VYPH������

4.2.1.2. How to Lodge a Complaint to the HPCSA
;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�
VM� [OL� 6ɉJL� VM� /LHS[O� :[HUKHYKZ� *VTWSPHUJL� HUK�
/HUKSPUN� VM� *VTWSHPU[Z� I`� [OL�6TI\K� HYL� YLN\SH[PVUZ�
THKL�I`�[OL�4PUPZ[LY�VM�/LHS[O�̂ OPJO�JHTL�PU[V�VWLYH[PVU�
VU� �� 5V]LTILY� ������ (JJVYKPUN� [V� [OL� /LHS[OJHYL�
7YVMLZZPVUHSZ� *V\UJPS� VM� :V\[O� (MYPJH� �/7*:(��� HU�
VTI\K� VY� VTI\KZTHU� PZ� H� WLYZVU� HWWVPU[LK� I`� [OL�

��������M�������:LJ[PVU����WYV]PKLZ�
���� (U`�WLYZVU�TH`�SH`�H�JVTWSHPU[�HIV\[�[OL�THUULY�PU�^OPJO�OL�VY�ZOL�^HZ�[YLH[LK�H[�H�OLHS[O�LZ[HISPZOTLU[�HUK�OH]L�[OL�JVTWSHPU[�

PU]LZ[PNH[LK�
���� [OL�YLSL]HU[�TLTILY�VM�[OL�,_LJ\[P]L�*V\UJPS�HUK�L]LY`�T\UPJPWHS�TLTILY�T\Z[�LZ[HISPZO�H�WYVJLK\YL�MVY�[OL�SH`PUN�VM�JVTWSHPU[�

^P[OPU�[OVZL�HYLHZ�VM�[OL�UH[PVUHS�OLHS[O�Z`Z[LT�MVY�^OPJO�[OL`�HYL�YLZWVUZPISL�

����;OL�/LHS[OJHYL�7YVMLZZPVUHSZ�*V\UJPS�VM�:V\[O�(MYPJH!�3LNHS�HUK�9LN\SH[VY`�(MMHPYZ�H]HPSHISL�H[�O[[WZ!��^^^�OWJZH�JV�aH�&JVU[LU[0K�
$���
HJ[PVU5HTL$3LNHS���HUK���9LN\SH[VY`���(MMHPYZ�

����0IPK�

����;OL�/7*:(�JVTWSHPU[�MVYT�JHU�IL�HJJLZZLK�H[�O[[WZ!��^^^�OWJZH�JV�aH��\WSVHKZ�<7+(;,+����������*6473(05;���
-694���3,;;,9�WKM�

����0IPK�

����;OL�7YVJLK\YHS�9LN\SH[PVUZ�7LY[HPUPUN�[V�[OL�-\UJ[PVUPUN�VM�[OL�6MMPJL�VM�/LHS[O�:[HUKHYKZ�*VTWSPHUJL�HUK�/HUKSPUN�VM�*VTWSHPU[Z�
I`�[OL�6TI\K��Z�����/V^�[V�SH`�H�JVTWSHPU[�

����-VY�TVYL�PUMVYTH[PVU�VU�[OL�6/:*�JVTWSHPU[Z�WYVJLK\YL�]PZP[�O[[WZ!��VOZJ�VYN�aH�

���� -VY�TVYL�PUMVYTH[PVU�VU�[OL�:(5*�JVTWSHPU[Z�WYVJLK\YL�]PZP[�O[[WZ!��^^^�ZHUJ�JV�aH��JVTWSHPUFTPZJVUK\J[�O[T�

�����-VY�TVYL�PUMVYTH[PVU�VU�[OL�(/7*:(�WYVJLK\YL�]PZP[�O[[WZ!��HOWJZH�JV�aH�SVKNL�H�JVTWSHPU[��

JV\UJPS� [V�TLKPH[L� PU� [OL�JHZL�VM�TPUVY� [YHUZNYLZZPVUZ�
YLMLYYLK�[V�OPT�VY�OLY�I`�[OL�9LNPZ[YHY�MVY�TLKPH[PVU��� 

(�JVTWSHPU[� [V� [OL�VTI\K�JHU�IL� SHPK� PU� [OL� MVSSV^PUN�
^H`Z!�

%� 6YHSS`��PUJS\KPUN�I`�[LSLWOVUL��VY�PU�^YP[PUN��I`�LTHPS�
VY�V[OLY�LSLJ[YVUPJ�TLHUZ�

%� ;OL�6TI\KZTHU�T\Z[�THRL�Z\YL�[V�THRL�YLJVYK�
VM�[OL�JVTWSHPU[�HUK�T\Z[�JVUMPYT�HJJ\YHJ`�VM�
JVTWSHPU[�^P[O�JVTWSHPUHU[�

%� 6TI\KZTHU�T\Z[�WYV]PKL�[OL�JVTWSHPUHU[�^P[O�
YLHZVUHISL�HZZPZ[HUJL�^OLYL�ULJLZZHY`�HUK�LUZ\YL�
YLHZVUHISL�HJJLZZ�[V�VTI\KZTHU�PZ�WYLZLU[�[V�
\ZLYZ�VM�[OL�OLHS[OJHYL�Z`Z[LT�HUK�V[OLY�JVUJLYULK�
WLYZVUZ��� 

/V^� [V� SVKNL� H� JVTWSHPU[� YLSH[PUN� [V� WLYZVUZ�LU[P[PLZ�
V[OLY�[OHU�H�OLHS[OJHYL�WYVMLZZPVUHS!

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�H�OVZWP[HS��º(U`�WLYZVU�
TH`�SVKNL�H�JVTWSHPU[�^P[O�[OL�6MMPJL�VM�/LHS[O�
:[HUKHYKZ�*VTWSPHUJL��6/:*����MVY�IYLHJO�VM�HU`�
UVYTZ�VY�Z[HUKHYKZ�I`�IV[O�W\ISPJ�HUK�WYP]H[L�
OLHS[O�LZ[HISPZOTLU[Z��

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�H�U\YZL��º0M�`V\�MLLS�[OH[�
H�U\YZL�HJ[LK�ULNSPNLU[S`�VY�\UL[OPJHSS �̀�PUKP]PK\HS�
U\YZLZ�JHU�IL�YLWVY[LK�[V�[OL�:V\[O�(MYPJHU�5\YZPUN�
*V\UJPS��:(5*����[V�PU]LZ[PNH[L�[OL�JVTWSHPU["�HUK

%� 0M�H�JVTWSHPU[�PZ�YLSH[LK�[V�ºHU�HS[LYUH[P]L�OLHS[OJHYL�
WYHJ[P[PVULY��[OH[�PZ��HU�HS[LYUH[P]L�OLHS[OJHYL�
WYHJ[P[PVULY�HJ[LK�ULNSPNLU[S`�VY�\UL[OPJHSS �̀�YLWVY[�[V�
[OL�(SSPLK�/LHS[O�7YVMLZZPVUZ�*V\UJPS�VM�:V\[O�(MYPJH�
�(/7*:(����[V�PU]LZ[PNH[L�[OL�JVTWSHPU[»�
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1. Introduction 
1.1. What is Violence? 
;OL�>VYSK�/LHS[O�6YNHUPZH[PVU��>/6��KLÄULZ�]PVSLUJL�HZ�
[OL�ºPU[LU[PVUHS�\ZL�VM�WO`ZPJHS�MVYJL�VY�WV^LY��[OYLH[LULK�
VY�HJ[\HS��HNHPUZ[�VULZLSM��HUV[OLY�WLYZVU��VY�HNHPUZ[�H�
NYV\W�VY�JVTT\UP[ �̀�^OPJO�LP[OLY�YLZ\S[Z�PU�VY�OHZ�H�OPNO�
SPRLSPOVVK�VM�YLZ\S[PUN�PU�PUQ\Y �̀�KLH[O��WZ`JOVSVNPJHS�OHYT��
THSKL]LSVWTLU[�VY�KLWYP]H[PVU�»1���9LZLHYJO�ZOV^Z�[OH[�
]PVSLUJL�YLZ\S[Z�PU�����TPSSPVU�MH[HSP[PLZ�LHJO�`LHY�THRPUN�
P[�H�SLHKPUN�JH\ZL�VM�KLH[O�̂ VYSK�^PKL���7O`ZPJHS�]PVSLUJL�
PZ� H� [`WL�VM� ]PVSLUJL� [OH[� PZ� JVTTVU��;OPZ� JH[LNVY`�VM�
]PVSLUJL�PUJS\KLZ�ZL_\HS�]PVSLUJL��WZ`JOVSVNPJHS�]PVSLUJL�
HUK�ULNSLJ[��  

����� +LÄUPUN�.LUKLY�HUK�.LUKLY�
based Violence

.LUKLY�JHU�IL�KLÄULK�HZ� ºLP[OLY�VM� [OL� [^V�ZL_LZ� �THSL�
HUK�MLTHSL���LZWLJPHSS`�^OLU�JVUZPKLYLK�^P[O�YLMLYLUJL�[V�
ZVJPHS�HUK�J\S[\YHS�KPɈLYLUJLZ�YH[OLY�[OHU�IPVSVNPJHS�VULZ��
;OL�[LYT�PZ�HSZV�\ZLK�TVYL�IYVHKS`�[V�KLUV[L�H�YHUNL�VM�
PKLU[P[PLZ� [OH[� KV� UV[� JVYYLZWVUK� [V� LZ[HISPZOLK� PKLHZ� VM�
THSL�HUK�MLTHSL»���.LUKLY�IHZLK�=PVSLUJL��.)=��OHZ�THU`�
KLÄUP[PVUZ�^OPJO�OH]L�L]VS]LK�V]LY�[OL�`LHYZ��)YVHKS �̀�P[�PZ�
KLÄULK�HZ�]PVSLUJL�[OH[�VJJ\YZ�HZ�ºH�YLZ\S[�VM�[OL�UVYTH[P]L�
YVSL�L_WLJ[H[PVUZ�HZZVJPH[LK�^P[O�LHJO�NLUKLY��HSVUN�^P[O�
[OL� \ULX\HS� WV^LY� YLSH[PVUZOPWZ� IL[^LLU� B¯D� NLUKLYZ��
^P[OPU�[OL�JVU[L_[�VM�H�ZWLJPÄJ�ZVJPL[ �̀»��=PVSLUJL�TH`�IL�
WO`ZPJHS��ZL_\HS��WZ`JOVSVNPJHS��LJVUVTPJ�VY�ZVJPVJ\S[\YHS��
.SVIHSS �̀� P[�OHZ�ILLU�VIZLY]LK�[OH[�TVZ[�HJ[Z�VM�.)=�HYL�
WLYWL[YH[LK�I`�TLU�VU�^VTLU�HUK�NPYSZ��

��� >VYSK�YLWVY[�VU�]PVSLUJL�HUK�OLHS[O��.LUL]H��>VYSK�/LHS[O�6YNHUPaH[PVU�������

��� :HMLY:WHJLZ�º�>OH[�PZ�=PVSLUJL»�HJJLZZLK�MYVT��O[[WZ!��^^^�ZHMLYZWHJLZ�VYN�aH�\UKLYZ[HUK�LU[Y`�^OH[�PZ�]PVSLUJL�VU����4HYJO������

��� 0IPK!�7O`ZPJHS�]PVSLUJL�PZ�[OL�PU[LU[PVUHS�\ZL�VM�WO`ZPJHS�MVYJL��\ZLK�^P[O�[OL�WV[LU[PHS�MVY�JH\ZPUN�OHYT��PUQ\Y`��KPZHIPSP[`�VY�KLH[O��;OPZ�
PUJS\KLZ��I\[�PZ�UV[�SPTP[LK�[V!�ZJYH[JOPUN��W\ZOPUN��ZOV]PUN��NYHIIPUN��IP[PUN��JOVRPUN��ZOHRPUN��ZSHWWPUN��W\UJOPUN��OP[[PUN��I\YUPUN��
\ZL�VM�H�^LHWVU��HUK�\ZL�VM�YLZ[YHPU[�VY�VUL»Z�IVK`�HNHPUZ[�HUV[OLY�WLYZVU�SLHKPUN�UV[�VUS`�WO`ZPJHS�OHYT�I\[�V[OLY�WZ`JOVSVNPJHS�
LMMLJ[Z�

��� :LL�^^^�KPJ[PVUHY`�JVT

�� )SVVT��:OLSHO�:��������¸=PVSLUJL�(NHPUZ[�>VTLU�HUK�.PYSZ!�(�*VTWLUKP\T�VM�4VUP[VYPUN�HUK�,]HS\H[PVU�0UKPJH[VYZ�¹�*HYVSPUH�7VW\SH[PVU�
*LU[LY��4,(:<9,�,]HS\H[PVU��*OHWLS�/PSS��5VY[O�*HYVSPUH��O[[WZ!��^^ �̂TLHZ\YLL]HS\H[PVU�VYN�YLZV\YJLZ�W\ISPJH[PVUZ�TZ������

�� Director of Public Prosecutions, Grahamstown v T M��������� ��B����D�A(:*(�������4HYJO�������WHYH����

��� 6W�JP[�UV[L��

��� 0IPK!�ZLL�HSZV�:\S[HUH��(ILKH��7H[YPHYJO`�HUK�>VTLU»Z�:\IVYKPUH[PVU!�(�;OLVYL[PJHS�(UHS`ZPZ��;OL�(Y[Z�-HJ\S[`�1V\YUHS��1\S`������
1\UL������HJJLZZLK�MYVT�O[[W!��^^^�IKYLZLHYJO�VYN�OVTL�H[[HJOTLU[Z�HY[PJSL�U(Y[�(�F�� � ���������7)�WKM��VU���(WYPS������

 �� >VYSK�/LHS[O�6YNHUPaH[PVU��<UKLYZ[HUKPUN�HUK�HKKYLZZPUN�]PVSLUJL�HNHPUZ[�^VTLU!�������9L[YPL]LK�MYVT!�O[[W!��HWWZ�^OV�PU[�PYPZ�
IP[Z[YLHT�OHUKSL�������������>/6F9/9F�����FLUN�WKM&ZLX\LUJL$��

����5H[PVUHS�*VHSP[PVU�(NPHUZ[�+VTLZ[PJ�=PVSLUJL!�O[[W!��^^^�TTNJVUULJ[�JVT�WYVQLJ[Z�\ZLYMPSLZ�-PSL�+*,�:;67F56>�5*(+=F
,JVUVTPJF(I\ZLF-HJ[F:OLL[�WKM

����.HS[\UN��1��*\S[\YHS�:[\KPLZ��:HNL���  �

.)=� HSZV� KPZWYVWVY[PVUH[LS`� HɈLJ[Z� ^VTLU� HUK� NPYSZ��  
0[� PZ� ºZ`Z[LTPJ�� HUK� KLLWS`� LU[YLUJOLK� PU� PUZ[P[\[PVUZ��
J\S[\YLZ� HUK� [YHKP[PVUZ�»�� 0[� THUPMLZ[Z� P[ZLSM� PU� ZVJPHS�
HUK�J\S[\YHS�Z`Z[LTZ�HUK�Z[Y\J[\YLZ�Z\JO�HZ�WH[YPHYJO`�
^OLYL� ºTHSL� SLHKLYZOPW� PZ� ZLLU� HZ� [OL� UVYT�� HUK�TLU�
OVSK�[OL�THQVYP[`�VM�WV^LY�»�7H[YPHYJO`�OHZ�L]VS]LK�HZ�H�
ºZVJPHS�HUK�WVSP[PJHS�Z`Z[LT�[OH[� [YLH[Z�TLU�HZ�Z\WLYPVY�
[V�^VTLU�¶�^OLYL�^VTLU�JHUUV[�WYV[LJ[� [OLPY�IVKPLZ��
TLL[� [OLPY� IHZPJ� ULLKZ�� WHY[PJPWH[L� M\SS`� PU� ZVJPL[`� HUK�
TLU�WLYWL[YH[L�]PVSLUJL�HNHPUZ[�^VTLU�^P[O�PTW\UP[`»�  

%� Psychological violence PZ�KLMPULK�I`�[OL�>/6�
HZ�WZ`JOVZVTH[PJ�]PVSLUJL��L�N��LTV[PVUHS�VY�
WZ`JOVSVNPJHS�HI\ZL��Z\JO�HZ�ºPUZ\S[Z��ILSP[[SPUN��
JVUZ[HU[�O\TPSPH[PVU��PU[PTPKH[PVU��L�N��KLZ[YV`PUN�
[OPUNZ���[OYLH[Z�VM�OHYT��[OYLH[Z�[V�[HRL�H^H`�
JOPSKYLU»��^OPSL�JVU[YVSSPUN�ILOH]PV\Y�PZ�KLMPULK�HZ�
ºPZVSH[PUN�H�WLYZVU�MYVT�MHTPS`�HUK�MYPLUKZ"�TVUP[VYPUN�
[OLPY�TV]LTLU[Z"�HUK�YLZ[YPJ[PUN�HJJLZZ�[V�MPUHUJPHS�
YLZV\YJLZ��LTWSV`TLU[��LK\JH[PVU�VY�TLKPJHS�JHYL�»   

%� Economic violence�PZ�\Z\HSS`�HZZVJPH[LK�^P[O�0U[PTH[L�
7HY[ULY�=PVSLUJL��07=��^OLYL�[OL�]PVSLU[�WHY[ULY�
JVU[YVSZ�OPZ�VY�OLY�WHY[ULY»Z�MPUHUJLZ�[V�WYL]LU[�[OLT�
MYVT�HJJLZZPUN�YLZV\YJLZ��^VYRPUN�VY�THPU[HPUPUN�
JVU[YVS�VM�LHYUPUNZ��HJOPL]PUN�ZLSM�Z\MMPJPLUJ �̀�HUK�
NHPUPUN�MPUHUJPHS�PUKLWLUKLUJL�����;OPZ�HSZV�PUJS\KLZ�
PU[LYMLYLUJL�^P[O�VY�WYL]LU[PUN�LK\JH[PVU��QVI�[YHPUPUN��
HUK�[OL�HIPSP[`�[V�MPUK�HUK�RLLW�H�QVI��

%� Sociocultural violence�PZ�º*\S[\YHS�]PVSLUJL»�[OH[�PZ�
KLMPULK�OLYL�HZ�HU`�HZWLJ[�VM�H�J\S[\YL�[OH[�JHU�IL�
\ZLK�[V�SLNP[PTPaL�]PVSLUJL�PU�P[Z�KPYLJ[�VY�Z[Y\J[\YHS�
MVYT��^OPJO�JHU�IL�SPURLK�[V�WH[YPHYJO`�HUK�V[OLY�
OHYTM\S�J\S[\YHS�WYHJ[PJLZ�11  
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(S[OV\NO� .)=� PZ� SHYNLS`� ]PL^LK� HZ� ]PVSLUJL� HNHPUZ[�
^VTLU�� P[�HSZV�LUJVTWHZZLZ� [OVZL� PUKP]PK\HSZ�^OV�KV�
UV[�JVUMVYT�[V�THPUZ[YLHT�KLÄUP[PVUZ�VM�THZJ\SPUP[`�HUK�
MLTPUPUP[`�PU�ZVJPL[ �̀�-VY�L_HTWSL��SLZIPHU��NH �̀�IPZL_\HS��
[YHUZNLUKLYLK� HUK� PU[LYZL_LK� �3.);0�� WLYZVUZ� HYL�
VM[LU�]PJ[PTPZLK�IHZLK�VU� [OLPY�ZL_\HS�WYLMLYLUJLZ� [OH[�
KP]LYNL�MYVT�KVTPUHU[�NLUKLY�IHZLK�YVSLZ����;OPZ�SLHKZ�
[V�L_WHUZPVU�VM�[OL�KLÄUP[PVU�[V�.)=�ILPUN�]PVSLUJL�[OH[�
PZ�KPYLJ[LK�H[�HU�PUKP]PK\HS�IHZLK�VU�OPZ�VY�OLY�IPVSVNPJHS�
ZL_�VY�NLUKLY�PKLU[P[ �̀�� 

1.3. Forms of Gender-based Violence
.)=� JHU� IL� WO`ZPJHS�� ZL_\HS�� LTV[PVUHS�� ÄUHUJPHS� VY�
Z[Y\J[\YHS��HUK�JHU�IL�WLYWL[YH[LK�I`�PU[PTH[L�WHY[ULYZ��
HJX\HPU[HUJLZ�� Z[YHUNLYZ� HUK� PUZ[P[\[PVUZ�� 4VZ[� HJ[Z�
VM� PU[LYWLYZVUHS� NLUKLY�IHZLK� ]PVSLUJL� HYL� JVTTP[[LK�
I`�TLU� HNHPUZ[�^VTLU�� HUK� [OL�THU� WLYWL[YH[PUN� [OL�
]PVSLUJL�PZ�VM[LU�RUV^U�I`�[OL�^VTHU��Z\JO�HZ�H�WHY[ULY�
VY�MHTPS`�TLTILY��� 

;OL�MVSSV^PUN�HYL�[OL�KPɈLYLU[�MVYTZ�VM�]PVSLUJL�YLSH[LK�
[V�NLUKLY��PU�[OL�JVU[L_[�VM�OV^�LHJO�NLUKLY�PZ�ZP[\H[LK�
HUK�[YLH[LK�PU�ZVJPL[`!��  

%� Violence against women and girls:�;OPZ�PZ�]PVSLUJL�
KPYLJ[LK�[V�^VTLU�HUK�NPYSZ��

%� Violence against LGBTI persons:�3.);0�WLYZVUZ�
L_WLYPLUJL�NLUKLY�IHZLK�]PVSLUJL�ILJH\ZL�[OL`�HYL�
ZLLU�I`�ZVJPL[`�HZ�UV[�JVUMVYTPUN�[V�[OLPY�HZZPNULK�
NLUKLY�YVSLZ�

%� Intimate partner violence (IPV):�07=�PZ�[OL�TVZ[�
JVTTVU�MVYT�VM�.)=�^OPJO�PUJS\KLZ�WO`ZPJHS��
ZL_\HS��HUK�LTV[PVUHS�HI\ZL�HUK�JVU[YVSSPUN�
ILOH]PV\YZ�I`�H�J\YYLU[�VY�MVYTLY�PU[PTH[L�WHY[ULY�VY�
ZWV\ZL��HUK�JHU�VJJ\Y�PU�OL[LYVZL_\HS�VY�ZHTL�ZL_�
JV\WSLZ��

%� Domestic violence (DV): +=�YLMLYZ�[V�]PVSLUJL�
^OPJO�PZ�JHYYPLK�V\[�I`�WHY[ULYZ�VY�MHTPS`�TLTILYZ��
+=�JHU�PUJS\KL�07=��I\[�HSZV�LUJVTWHZZLZ�]PVSLUJL�
HNHPUZ[�JOPSKYLU�VY�V[OLY�MHTPS`�TLTILYZ�

����;ZOPR\S\S\�:VJPHS�0U]LZ[TLU[Z�º9LMYHTPUN�PU[LY]LU[PVUZ�[V�LUK�NLUKLY�IHZLK�]PVSLUJL�PU�:V\[O�(MYPJH!�3LZZVUZ�SLHYU[�MYVT�*:0�M\UKLK�
WYVNYHTTLZ»��-PYZ[9HUK�-V\UKH[PVU�9LZLHYJO�9LWVY[���������O[[W!��^^^�[ZOPR\S\S\�VYN�aH�\WSVHKZ�MPSLZ�-9F*:0F[OH[F>VYRZF.)=F
9LZLHYJOF9LWVY[FMPUHSF-LIF�����WKM��H[�W���:LL�HSZV�,.�2Y\N��33�+HOSILYN��1(�4LYJ`��()�A^P�HUK�9�3VaHUV��LKZ��>VYSK�9LWVY[�VU�
=PVSLUJL�HUK�/LHS[O��.LUL]H!�>VYSK�/LHS[O�6YNHUPZH[PVU��������

����O[[WZ!��^^^�^VTLUMVY^VTLU�VYN�ISVNZ�ZLYPLZ�^OH[�KVLZ�TLHU�NLUKLY�IHZLK�]PVSLUJL

����>VYSK�/LHS[O�6YNHUPZH[PVU��������>/6�T\S[P�JV\U[Y`�Z[\K`�VU�^VTLU»Z�OLHS[O�HUK�KVTLZ[PJ�]PVSLUJL�HNHPUZ[�^VTLU��9,769;�
��0UP[PHS�YLZ\S[Z�VU�WYL]HSLUJL��OLHS[O�V\[JVTLZ�HUK�^VTLU»Z�YLZWVUZLZ�O[[W!��^^^�^OV�PU[�YLWYVK\J[P]LOLHS[O�W\ISPJH[PVUZ�
]PVSLUJL����� ���?�LU�

����6W�JP[�UV[L���

����1L^RLZ��9���L[�HS��7YL]LU[PUN�9HWL�HUK�=PVSLUJL�PU�:V\[O�(MYPJH!�*HSS�MVY�3LHKLYZOPW�PU�(�5L^�(NLUKH�-VY�(J[PVU��49*�7VSPJ`�)YPLM��
��� �

%� Sexual violence (SV):�:=�PZ�ºHU`�ZL_\HS�HJ[��H[[LTW[�
[V�VI[HPU�H�ZL_\HS�HJ[��\U^HU[LK�ZL_\HS�JVTTLU[Z�
VY�HK]HUJLZ��VY�HJ[Z�[V�[YHMMPJ��VY�V[OLY^PZL�KPYLJ[LK��
HNHPUZ[�H�WLYZVU»Z�ZL_\HSP[`�\ZPUN�JVLYJPVU��I`�HU`�
WLYZVU�YLNHYKSLZZ�VM�[OLPY�YLSH[PVUZOPW�[V�[OL�]PJ[PT��
PU�HU`�ZL[[PUN��PUJS\KPUN�I\[�UV[�SPTP[LK�[V�OVTL�HUK�
^VYR�»�

%� Indirect (structural) violence:�PZ�º^OLYL�]PVSLUJL�
PZ�I\PS[�PU[V�Z[Y\J[\YLZ��HWWLHYPUN�HZ�\ULX\HS�
WV^LY�YLSH[PVUZ�HUK��JVUZLX\LU[S �̀�HZ�\ULX\HS�
VWWVY[\UP[PLZ��0[�L_PZ[Z�^OLU�JLY[HPU�NYV\WZ��JSHZZLZ��
NLUKLYZ�VY�UH[PVUHSP[PLZ�OH]L�WYP]PSLNLK�HJJLZZ�[V�
NVVKZ��YLZV\YJLZ�HUK�VWWVY[\UP[PLZ�V]LY�V[OLYZ��HUK�
^OLU�[OPZ�\ULX\HS�HK]HU[HNL�PZ�I\PS[�PU[V�[OL�ZVJPHS��
WVSP[PJHS�HUK�LJVUVTPJ�Z`Z[LTZ�[OH[�NV]LYU�[OLPY�
SP]LZ�»

1.4. The impact of Gender-based 
Violence 

.)=� PZ� H� WYVMV\UK� O\THU� YPNO[Z� ]PVSH[PVU� ^P[O� THQVY�
ZVJPHS� HUK� KL]LSVWTLU[HS� PTWHJ[Z� MVY� Z\Y]P]VYZ� VM�
]PVSLUJL�� HZ� ^LSS� HZ� [OLPY� MHTPSPLZ�� JVTT\UP[PLZ� HUK�
ZVJPL[`�TVYL�IYVHKS �̀�6U�HU�PUKP]PK\HS�SL]LS��.)=�SLHKZ�
[V� WZ`JOVSVNPJHS� [YH\TH�� HUK� JHU� OH]L� WZ`JOVSVNPJHS��
ILOH]PV\YHS�HUK�WO`ZPJHS�JVUZLX\LUJLZ�MVY�Z\Y]P]VYZ��0U�
THU`�WHY[Z�VM�[OL�JV\U[Y �̀�[OLYL�PZ�WVVY�HJJLZZ�[V�MVYTHS�
WZ`JOV�ZVJPHS� VY� L]LU� TLKPJHS� Z\WWVY[�� ^OPJO� TLHUZ�
[OH[�THU`�Z\Y]P]VYZ�HYL�\UHISL�[V�HJJLZZ�[OL�OLSW�[OL`�
ULLK��

;OL�MVSSV^PUN�HYL�[OL�PTWHJ[Z�VM�.)=�HUK�[OLPY�LɈLJ[Z�VU�
OLHS[O��ZVJPV�LJVUVTPJ�HUK�YLWYVK\J[P]L�OLHS[O�YPNO[Z!�� 

%� :V\[O�(MYPJHU�OLHS[OJHYL�MHJPSP[PLZ�¶�HU�LZ[PTH[LK�
�����TPSSPVU�WLVWSL�HUU\HSS`�ZLLR�OLHS[OJHYL�
MVY�PUQ\YPLZ�YLZ\S[PUN�MYVT�]PVSLUJL��;OPZ�U\TILY�
JVU[PU\LZ�[V�PUJYLHZL�LHJO�`LHY��
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%� /0=�¶�HU�LZ[PTH[LK�����VM�HSS�/0=�PUMLJ[PVUZ�PU�
^VTLU�JV\SK�IL�WYL]LU[LK�PM�^VTLU�OHK�UV[�
L_WLYPLUJLK�KVTLZ[PJ�]PVSLUJL�MYVT�[OLPY�WHY[ULYZ��
4LU�^OV�OH]L�ILLU�YHWLK�OH]L�H�SVUN�[LYT�
PUJYLHZLK�YPZR�VM�HJX\PYPUN�/0=�HUK�HYL�H[�YPZR�VM�
HSJVOVS�HI\ZL��KLWYLZZPVU�HUK�Z\PJPKL�

%� 9LWYVK\J[P]L�OLHS[O�¶�^VTLU�^OV�OH]L�ILLU�YHWLK�
HYL�H[�YPZR�VM�\U^HU[LK�WYLNUHUJ �̀�/0=�HUK�V[OLY�
ZL_\HSS`�[YHUZTP[[LK�PUMLJ[PVUZ�

%� 4LU[HS�OLHS[O�¶�V]LY�H�[OPYK�VM�^VTLU�^OV�OH]L�
ILLU�YHWLK�KL]LSVW�WVZ[�[YH\TH[PJ�Z[YLZZ�KPZVYKLY��
^OPJO�PM�\U[YLH[LK�WLYZPZ[Z�PU�[OL�SVUN�[LYT�HUK�
KLWYLZZPVU��Z\PJPKHSP[`�HUK�Z\IZ[HUJL�HI\ZL�HYL�
JVTTVU��(Z�Z[H[LK�HIV]L��TLU�^OV�OH]L�ILLU�
YHWLK�HYL�H[�YPZR�VM�HSJVOVS�HI\ZL��KLWYLZZPVU�HUK�
Z\PJPKL�

%� *YPTPUHS�Q\Z[PJL�Z`Z[LT�¶�[OL�:V\[O�(MYPJHU�7VSPJL�
:LY]PJLZ�PZ�\UHISL�[V�KLHS�^P[O�H�U\TILY�VM�.)=�
JHZLZ�YLWVY[LK�^OPJO�TLHUZ�[OH[�HJJLZZ�[V�Q\Z[PJL�
PZ�KLUPLK�MVY�THU`�VM�[OL�Z\Y]P]VYZ�VM�[OPZ�]PVSLUJL��

=PVSLUJL�HSZV�OHZ�O\NL�LJVUVTPJ�JVUZLX\LUJLZ��(������
Z[\K`�I`�274.�LZ[PTH[LK� [OH[� PU� [OL� `LHY� �����������
.)=��HUK�PU�WHY[PJ\SHY�]PVSLUJL�HNHPUZ[�^VTLU��JVZ[�[OL�
:V\[O�(MYPJHU�LJVUVT`�IL[^LLU�9�����IPSSPVU�HUK�9�����
IPSSPVU�� VY� IL[^LLU� �� �� HUK� ����� VM� NYVZZ� KVTLZ[PJ�
WYVK\J[��� 

��� (�7PUV�¸=PVSLUJL�YHPZLZ�[OL�\YNLU[�ULLK�MVY�TVYL�OLHS[O�ZLY]PJLZ¹�HJJLZZLK�MYVT�O[[WZ!��TN�JV�aH�HY[PJSL���� ����������]PVSLUJL�
YHPZLZ�[OL�\YNLU[�ULLK�MVY�TVYL�OLHS[O�ZLY]PJLZ��VU�� �4HYJO������

�����<2�*VUZVY[P\T�VU�(0+:�HUK�0U[LYUH[PVUHS�+L]LSVWTLU[�º.LUKLY�HUK�/0=�HUK�(0+:»��<2�*VUZVY[P\T�VU�(0+:�.LUKLY�>VYRPUN�.YV\W�
IYPLMPUN�WHWLY��������H[�WW���¶��

� ��92�1L^RLZ��2�+\URSL��4�5K\UH�HUK�5�:OHP�º0U[PTH[L�WHY[ULY�]PVSLUJL��YLSH[PVUZOPW�WV^LY�PULX\P[`��HUK�PUJPKLUJL�VM�/0=�PUMLJ[PVU�PU�
`V\UN�^VTLU�PU�:V\[O�(MYPJH!�(�JVOVY[�Z[\K`»�;OL�3HUJL[����� �����������!���¶����:LL�HSZV�<2�*VUZVY[P\T�VU�(0+:�HUK�0U[LYUH[PVUHS�
+L]LSVWTLU[��MU����HIV]L��

����=HYPV\Z�IPVSVNPJHS�MHJ[VYZ�PUJYLHZL�^VTLU»Z�]\SULYHIPSP[`�[V�/0=�(0+:��-VY�L_HTWSL��PU�\UWYV[LJ[LK�OL[LYVZL_\HS�PU[LYJV\YZL�^VTLU�
HYL�[^PJL�HZ�SPRLS`�HZ�TLU�[V�HJX\PYL�/0=�MYVT�HU�PUMLJ[LK�WHY[ULY��7O`ZPVSVNPJHSS`��^VTLU�HYL�TVYL�Z\ZJLW[PISL�[V�/0=�PUMLJ[PVU�[OHU�
TLU�ILJH\ZL�[OL�MLTHSL�NLUP[HS�[YHJ[�OHZ�H�SHYNL��L_WVZLK�Z\YMHJL�HYLH"�[OLYLMVYL�^VTLU�HYL�H[�NYLH[LY�YPZR�VM�PUMLJ[PVU�^P[O�L]LY`�
L_WVZ\YL�[V�[OL�]PY\Z��:LL�/\THU�:JPLUJLZ�9LZLHYJO�*V\UJPS"�<5(0+:�º.LUKLY�HUK�/0=�(0+:!�<5(0+:�[LJOUPJHS�\WKH[L»���  ����
O[[W!��KH[H�\UHPKZ�VYN�W\ISPJH[PVUZ�PYJ�W\I���QJ�� �NLUKLY�[\FLU�WKM"�<5(0+:�º9LWVY[�VU�[OL�NSVIHS�/0=�(0+:�LWPKLTPJ�¶�1\UL�����»�
��������O[[W!��KH[H�\UHPKZ�VYN�W\I�9LWVY[����������FNYFLU�WKM�

����<5(0+:�º;OL�NHW�YLWVY[�����!�(KVSLZJLU[�NPYSZ�HUK�`V\UN�^VTLU»��O[[W!��^^^�\UHPKZ�VYN�ZP[LZ�KLMH\S[�MPSLZ�TLKPHFHZZL[���F
(KVSLZJLU[NPYSZHUK`V\UN^VTLU�WKM�

����23�+\URSL��92�1L^RLZ��/*�)YV^U�L[�HS��º.LUKLY�IHZLK�]PVSLUJL��YLSH[PVUZOPW�WV^LY��HUK�YPZR�VM�/0=�PUMLJ[PVU�PU�^VTLU�H[[LUKPUN�
HU[LUH[HS�JSPUPJZ�PU�:V\[O�(MYPJH»�;OL�3HUJL[����� �� ��������!�����¶�����

��� º>VTLU�HUK�/0=�(0+:»��O[[W!��^^^�H]LY[�VYN�^VTLU�OP]�HPKZ�O[T�

����0U[LYUH[PVUHS�7SHUULK�7HYLU[OVVK�-LKLYH[PVU�º;OL�[Y\[O�HIV\[�TLU��IV`Z�HUK�ZL_!�.LUKLY�[YHUZMVYTH[P]L�WVSPJPLZ�HUK�WYVNYHTTLZ»�
���� ��H[�W����

2. Link between Gender-
based Violence and HIV

2.1. Indirect (Structural) Violence  
;OL� YLSH[PVUZOPW� IL[^LLU� NLUKLY� HUK� LX\HSP[`� HUK� [OL�
ZWYLHK� VM� /0=� PZ� [OL� YLZ\S[� VM� H� ºJVTWSL_� PU[LYHJ[PVU»�
VM� MHJ[VYZ� PUJS\KPUN� [OL� LJVUVTPJ� KLWLUKLUJL� VM�
^VTLU� VU� TLU"� [OL� Z\Y]P]HS� Z[YH[LNPLZ� VM� ^VTLU�
Z\JO� HZ� PU[LYNLULYH[PVUHS� ZL_�� JVTTLYJPHS� ZL_� ^VYR��
HUK� LHYS`� THYYPHNL� PU� JVUKP[PVUZ� VM� WV]LY[`"� [OL� \ZL�
VM� JVU[YHJLW[PVU"� HUK� OPZ[VYPJHS� HUK� J\S[\YHS� NLUKLY�
[YHKP[PVUZ�HUK�H[[P[\KLZ�[OH[�ZOHWL�[OL�ZL_\HS�ILOH]PV\Y�VM�
TLU�HUK�^VTLU����.LUKLY�YLSH[PVUZ��WV^LY�PTIHSHUJLZ��
OHYTM\S� ZVJPHS� NLUKLY� UVYTZ�� ]PVSLUJL� HNHPUZ[� ^VTLU�
HUK� THYNPUHSPZH[PVU� VM� ^VTLU� HSS� ZLY]L� [V� PUJYLHZL�
^VTLU»Z� ]\SULYHIPSP[`� [V� /0=� PUMLJ[PVU�� � >VTLU»Z�
PUJYLHZLK� IPVSVNPJHS� ]\SULYHIPSP[`��� PZ� JVTWV\UKLK� I`�
[OLPY�Z\IVYKPUH[L�ZVJPHS�Z[H[\Z��

5\TLYV\Z� Z[\KPLZ� HSZV� KLTVUZ[YH[L� [OH[� WHY[ULY�
]PVSLUJL� PUJYLHZLZ� [OL� YPZR� VM� /0=� PUMLJ[PVU���� >VTLU�
^OV�HYL�ILH[LU�VY�KVTPUH[LK�I`�[OLPY�WHY[ULYZ�HYL�T\JO�
TVYL�SPRLS`�[V�ILJVTL�PUMLJ[LK�̂ P[O�/0=�[OHU�̂ VTLU�̂ OV�
HYL�UV[����=PVSLUJL�HNHPUZ[�^VTLU�THRLZ� P[�KPɉJ\S[� MVY�
^VTLU�[V�ULNV[PH[L�JVUKVT�\ZL��ZHML�ZL_�VY�[OL�[PTPUN�
VM� ZL_���� 0U� THU`� JVTT\UP[PLZ� ZVJPHS� UVYTZ� KPJ[H[L�
[OH[�^OPSL�^VTLU�T\Z[� YLTHPU�TVUVNHTV\Z��TLU�HYL�
HSSV^LK� HUK� L]LU� LUJV\YHNLK� [V� LUNHNL� PU� ZL_� ^P[O�
T\S[PWSL� WHY[ULYZ���� ;O\Z�� ºBTDHYYPHNL� KVLZ� UV[� HS^H`Z�
WYV[LJ[� H� ^VTHU� MYVT� ILJVTPUN� PUMLJ[LK� ^P[O� /0=��
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4HU`�UL^�PUMLJ[PVUZ�VJJ\Y�^P[OPU�THYYPHNL�VY�SVUN�[LYT�
YLSH[PVUZOPWZ�HZ�H�YLZ\S[�VM�\UMHP[OM\S�WHY[ULYZ�»�� 

0U�HKKP[PVU��[OL�ÄUHUJPHS�KLWLUKLUJL�VM�VUL�WHY[ULY�VU�
[OL�V[OLY�THRLZ�P[�KPɉJ\S[�MVY�[OL�KLWLUKHU[�WHY[ULY�^P[O�
/0=�[V�KPZJSVZL�OPZ�VY�OLY�/0=�Z[H[\Z�HUK�LUJV\YHNL�[OL�
\ZL�VM�JVUKVTZ�MVY�MLHY�VM�YLQLJ[PVU�HUK�SVZZ�VM�ÄUHUJPHS�
Z\WWVY[�� ;OPZ� PZ� LZWLJPHSS`� H� WYVISLT� MVY� KLWLUKHU[�
WHY[ULYZ�̂ OV�RUV^�[OH[�[OLPY�WHY[ULY�PZ�OH]PUN�\UWYV[LJ[LK�
ZL_� ^P[O� V[OLY� WLVWSL� V\[ZPKL� [OL� YLSH[PVUZOPW�� ;OLZL�
WYVISLTZ�HYL�L_HJLYIH[LK�MVY�WLVWSL�^OV�HYL�PU�]PVSLU[�
YLSH[PVUZOPWZ����,JVUVTPJHSS`�]\SULYHISL�WLVWSL�HYL� SLZZ�
SPRLS`�[V�[LYTPUH[L�H�]PVSLU[�VY�KHUNLYV\Z�YLSH[PVUZOPW��SLZZ�
SPRLS`� [V� OH]L� HJJLZZ� [V� PUMVYTH[PVU� YLNHYKPUN�/0=� HUK�
(0+:��SLZZ�SPRLS`�[V�\ZL�JVUKVTZ�HUK�TVYL�SPRLS`�[V�YLZVY[�
[V� OPNO�YPZR� ILOH]PV\Y� [V� ZLJ\YL� H� ZV\YJL� VM� PUJVTL��� 
3VZZ�VM�PUJVTL�VM[LU�JH\ZLZ�WLVWSL�[V�LUNHNL�PU�\UZHML�
ZL_� VY� PUMVYTHS� ZL_�^VYR� HZ� H�TLHUZ� VM� Z\Y]P]HS� VY� [V�
Z\WWVY[� [OLPY� MHTPSPLZ����>VTLU»Z� PUZLJ\YL�LTWSV`TLU[�
JPYJ\TZ[HUJLZ� L_HJLYIH[L� [OLPY� LJVUVTPJ� KLWLUKLUJL�
HUK�[O\Z�PUJYLHZL�[OLPY�]\SULYHIPSP[`�[V�/0=!�ML^LY�^VTLU�
[OHU�TLU�HYL�LTWSV`LK��HUK�^VTLU�NLULYHSS`�OH]L�SLZZ�
QVI�ZLJ\YP[`�HUK�HYL�WHPK�SLZZ�[OHU�TLU��   

;OLZL�WH[[LYUZ�VM�KLWLUKLUJL�WYVTV[L�YLSH[PVUZOPWZ�PU�
^OPJO�TLU�HYL�[OL�KLJPZPVU�THRLYZ�PU�RL`�HYLHZ�YLSH[LK�
[V�/0=�WYL]LU[PVU� PUJS\KPUN�ZL_\HS� YLSH[PVUZ�� [OL�\ZL�VM�
WYV[LJ[PVU��OV\ZLOVSK�ZWLUKPUN�VU�OLHS[O��HUK�HJJLZZ�[V�
OLHS[OJHYL����0U�HKKP[PVU��[OL�KLUPHS�VM�̂ VTLU»Z�PUOLYP[HUJL�

����º>VTLU�HUK�/0=�(0+:»��MU�����HIV]L��

����<5(0+:��MU� �HIV]L��:LL�HSZV�1L^RLZ�L[�HS���MU����HIV]L��

����(�)SHUJ�º;OL�LMMLJ[�VM�WV^LY�PU�ZL_\HS�YLSH[PVUZOPWZ�VU�ZL_\HS�HUK�YLWYVK\J[P]L�OLHS[O!�(U�L_HTPUH[PVU�VM�[OL�L]PKLUJL»��Studies in 
Family Planning�������������!��� ¶����

����/\THU�:JPLUJLZ�9LZLHYJO�*V\UJPS��MU����HIV]L��H[�W�����:LL�HSZV�4�)L[YVU��.�)HYRLY��14�*VU[YLYHZ�HUK�+�7LHJVJR�º4LU��
THZJ\SPUP[PLZ�HUK�/0=�(0+:!�:[YH[LNPLZ�MVY�HJ[PVU»��O[[W!��TLULUNHNL�VYN�^W�JVU[LU[�\WSVHKZ���������4LU�HUK�)V`ZF-PUHSF>LI�WKM�

� ��+�4PUKY`��:�4HTHU��(�*OPYV^VKaH�L[�HS��º3VVRPUN�[V�[OL�M\[\YL!�:V\[O�(MYPJHU�TLU�HUK�^VTLU�ULNV[PH[PUN�/0=�YPZR�HUK�YLSH[PVUZOPW�
PU[PTHJ`»�*\S[\YL��/LHS[O�
�:L_\HSP[`��������4H`������!��� ¶����

����7HU�(TLYPJHU�/LHS[O�6YNHUPZH[PVU�º;OL�<5.(::��NLUKLY�HUK�^VTLU»Z�]\SULYHIPSP[`�[V�/0=�(0+:�PU�3H[PU�(TLYPJH�HUK�[OL�*HYPIILHU»�
��������O[[W!��^^^��WHOV�VYN�,UNSPZO�HK�NL�NLUKLYHUKOP]�YL]PZLK� ���WKM��HJJLZZLK�-LIY\HY`�������H[�W�����

����(0+:�(JJV\U[HIPSP[`�0U[LYUH[PVUHS�º-HJ[�ZOLL[�VU�^VTLU�HUK�/0=�(0+:»��O[[W!��^^^�HPKZHJJV\U[HIPSP[`�VYN�^W�JVU[LU[�
\WSVHKZ���� ����MHJ[�ZOLL[�V�^VTLU�HUK�OP]HPKZ�WKM��H[�W�����JP[PUN�<5+7�º/0=�HUK�^VTLU»Z�PUOLYP[HUJL�HUK�WYVWLY[`�YPNO[Z»����� ���
O[[W!��JVU[LU[�\UKW�VYN�NV�UL^ZYVVT�\WKH[LZ�OP]�^^^�UL^Z�^VTLUZ�PUOLYP[HUJL�HUK�WYVWLY[`�YPNO[Z�HYLLZZLU[PHS�[V�LMMLJ[P]L�
HPKZ�YLZWVUZL�LU&ZYJ$WYPU[�

����<5(0+:�º.SVIHS�YLWVY[!�<5(0+:�YLWVY[�VU�[OL�NSVIHS�(0+:�LWPKLTPJ�����»��O[[W!��^^^�\UHPKZ�VYN�NSVIHSYLWVY[�.SVIHSFYLWVY[�O[T�

����<5(0+:�1\KNPUN�[OL�,WPKLTPJ!�(�1\KPJPHS�/HUKIVVR�VU�/0=��/\THU�9PNO[Z�HUK�3H^���������O[[W!��^^^�\UHPKZ�VYN�ZP[LZ�KLMH\S[�MPSLZ�
TLKPHFHZZL[�������F1\KNPUN�LWPKLTPJFLUF��WKM��H[�W������

����1L^RLZ�L[�HS���MU����HIV]L��H[�W�����YLMLYYPUN�[V�:�4HTHU��1�*HTWILSS��4+�:^LH[�HUK�(*�.PLSLU�º;OL�PU[LYZLJ[PVUZ�VM�/0=�HUK�]PVSLUJL!�
+PYLJ[PVUZ�MVY�M\[\YL�YLZLHYJO�HUK�PU[LY]LU[PVUZ»�Soc. Sci. Med��������������!��� ¶�����*�.HYJPH�4VYLUV�HUK�*�>H[[Z�º=PVSLUJL�HNHPUZ[�
^VTLU!�0[Z�PTWVY[HUJL�MVY�/0=�(0+:»�(0+:����������!�:���¶:����HUK�<5(0+:�HUK�>/6�º(0+:�LWPKLTPJ�\WKH[L�����»��+LJLTILY�
�������O[[W!��KH[H�\UHPKZ�VYN�7\ISPJH[PVUZ�09*�W\I���LWPF\WKH[L����FLU�WKM�

����¸1\KNPUN�[OL�LWPKLTPJ�¶�(�Q\KPJPHS�OHUKIVVR�VU�/0=��O\THU�YPNO[Z�HUK�[OL�3H^¹�<5(0+:�1*��� ��H[�W����

HUK� WYVWLY[`� YPNO[Z� JHU� PUJYLHZL� [OLPY� ]\SULYHIPSP[`�
[V� /0=���� 5V[� ILPUN� HISL� [V� V^U� WYVWLY[`� TLHUZ� [OH[�
^VTLU�OH]L�SPTP[LK�LJVUVTPJ�Z[HIPSP[ �̀�;OPZ�JHU�SLHK�[V�
HU� PUJYLHZLK�YPZR�VM�ZL_\HS�L_WSVP[H[PVU�HUK�]PVSLUJL� PU�
[OH[� ^VTLU�TH`� OH]L� [V� LUK\YL� HI\ZP]L� YLSH[PVUZOPWZ�
VY� YLZVY[� [V� PUMVYTHS� ZL_� ^VYR� MVY� LJVUVTPJ� Z\Y]P]HS��� 
-\Y[OLYTVYL��ºBUDH[PVUHS� SH^Z�YLSL]HU[�[V�^VTLU»Z�YPNO[Z�
^P[O� YLZWLJ[� [V� MHTPS`� HUK� WYVWLY[`� HYL� KP]LYZL� HUK�
LUJVTWHZZ� H� YHUNL� VM� Z[H[\[LZ�� YLN\SH[PVUZ� HUK� V[OLY�
MVYTZ�VM�Z\IZPKPHY`�SH �̂�JVTTVU�SH �̂�J\Z[VTHY`�SH^�HUK�
JVUZ[P[\[PVUHS�WYV]PZPVUZ��;OPZ� JVTWSPJH[LK� SLNHS� [LYYHPU�
JHU�YLZ\S[�PU�PUJVUZPZ[LUJPLZ�HUK�PUQ\Z[PJLZ�»��  

2.2. Physical and Sexual Violence  
.LUKLY�IHZLK�]PVSLUJL� PZ�H�KPYLJ[�JVU[YPI\[VY� [V� YPZR�VM�
/0=� PUMLJ[PVU� HTVUN� :V\[O� (MYPJHUZ���� :L_\HS� HZZH\S[�
HUK�KVTLZ[PJ�]PVSLUJL�PUJYLHZL�[OL�YPZR�VM�/0=�PUMLJ[PVU��
=PVSLUJL� JHU� LSL]H[L� [OL� YPZR� VM� /0=� PUMLJ[PVU� KPYLJ[S �̀�
[OYV\NO� MVYJLK� ZL_�� HUK� PUKPYLJ[S �̀� I`� JVUZ[YHPUPUN� [OL�
HIPSP[`� VM� H� Z\Y]P]VY� [V� ULNV[PH[L� [OL� JPYJ\TZ[HUJLZ�
HUK�^H`Z� PU�^OPJO� ZL_� [HRLZ� WSHJL�� PUJS\KPUN�^OL[OLY�
JVUKVTZ� HYL� \ZLK�� 0U� HKKP[PVU�� HIYHZPVUZ� HUK� [LHYPUN�
VJJ\YYPUN�^OLU�[OL�]HNPUH�VY�HU\Z�PZ�KY`�VY�^OLU�MVYJL�
PZ� \ZLK� PUJYLHZLZ� [OL� YPZR� VM� /0=� [YHUZTPZZPVU�� ;OPZ� PZ�
WHY[PJ\SHYS`� [Y\L� MVY� `V\UNLY� ^VTLU� HUK� NPYSZ�� ^OVZL�
NLUP[HS�[YHJ[Z�HYL�Z[PSS�PTTH[\YL��;OL�YPZRZ�VM�[YHUZTPZZPVU�
HYL�OPNOLY�Z[PSS� PM�[OL�Z\Y]P]VY�PZ�Z\IQLJ[LK�[V�NHUN�YHWL��
NP]LU� [OL� L_WVZ\YL� [V� T\S[PWSL� HZZHPSHU[Z���� .)=� PZ� HZ�
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T\JO�H�JH\ZL�VM�/0=�HZ� P[� PZ� H�JVUZLX\LUJL�VM� P[��/0=�
[LZ[PUN�ZLY]PJLZ�JHU�L_WVZL�^VTLU�HUK�NPYSZ�[V�[OL�YPZR�
VM�]PVSLUJL�K\L�[V�SHJR�VM�JVUÄKLU[PHSP[`�HUK�VY�MVSSV^PUN�
KPZJSVZ\YL�VM�H�WVZP[P]L�/0=�Z[H[\Z��� 

3. Gender-based Violence 
and South African Law

3.1 The Criminal Law (Sexual Offences 
and Related Matters) Amendment 
Act

;OL�*YPTPUHS�3H^��:L_\HS�6ɈLUJLZ�HUK�9LSH[LK�4H[[LYZ��
(TLUKTLU[� (J[��� �:L_\HS� 6ɈLUJLZ� (J[�� JHTL� PU[V�

����76>(�*YPTPUHS�0UQ\Z[PJL!�=PVSLUJL�(NHPUZ[�>VTLU�PU�:V\[O�(MYPJH�O[[WZ!��[IPU[LYUL[�VOJOY�VYN�;YLH[PLZ�*,+(>�:OHYLK���
+VJ\TLU[Z�A(-�05;F*,+(>F5.6FA(-F��F�����F,�WKM�WN� �HJJLZZLK����6J[VILY������

����(J[����VM������

����O[[WZ!��Z[H[PJ�WTN�VYN�aH�)�������F*YPTPUHSF3H^F:L_\HSF6MMLUJLZ�WKM

VWLYH[PVU� H[� [OL� LUK� VM� ������ 0[� ZL[Z� V\[� [OL� ]HYPV\Z�
ZL_\HS�HJ[Z�[OH[�X\HSPM`�HZ�ZL_\HS�VɈLUJLZ��0U�ZV�KVPUN��
[OPZ�(J[�OHZ�THKL�]HYPV\Z�JOHUNLZ�[V�[OL�LHYSPLY�SH^�VU�
ZL_\HS�]PVSLUJL�HUK�OHZ�HSZV�JYLH[LK�H�U\TILY�VM�UL^�
VɈLUJLZ��(TLUKTLU[Z�[V�[OL�:L_\HS�6ɈLUJLZ�(J[�OH]L�
ILLU� PU[YVK\JLK� PU� [OL� *YPTPUHS� 3H^� �:L_\HS� 6ɈLUJLZ�
HUK� 9LSH[LK�4H[[LYZ�� (TLUKTLU[� (J[� (TLUKTLU[� )PSS�
[OH[�ZLLRZ�[V��HTVUN�V[OLY� [OPUNZ��L_[LUK�[OL�HTIP[�VM�
[OL� VɈLUJL� VM� PUJLZ[� HUK� PU[YVK\JL� H� UL^� VɈLUJL� VM�
ZL_\HS�PU[PTPKH[PVU��� 
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OFFENCE DESCRIPTION OF SEXUAL ACT
*VTWLSSLK�YHWL -VYJPUN�H�WLYZVU�[V�YHWL��ZL_\HSS`�WLUL[YH[L��HUV[OLY�WLYZVU�  
*VTWLSSLK�ZLSM�ZL_\HS�
HZZH\S[

-VYJPUN�H�WLYZVU�[V�THZ[\YIH[L�OLYZLSM�VY�OPTZLSM��[V�WLUL[YH[L�OLYZLSM�VY�OPTZLSM��VY�[V�
WLYMVYT�HU`�V[OLY�ZL_\HS�HJ[�^P[O�OLYZLSM�VY�OPTZLSM�� 

*VTWLSSLK�ZL_\HS�HZZH\S[ -VYJPUN�H�WLYZVU�[V�ZL_\HSS`�HZZH\S[��ZL_\HSS`�]PVSH[L��HUV[OLY�WLYZVU�� 
9HWL -VYJLK�ZL_\HS�WLUL[YH[PVU�VM�H�THSL�VY�MLTHSL»Z�NLUP[HS�VYNHUZ��HU\Z��TV\[O�VY�V[OLY�IVK`�

WHY[�^P[O�H�WLUPZ�VY�HU�VIQLJ[�[OH[�JHU�IL�\ZLK�MVY�ZL_\HS�WLUL[YH[PVU�� 
:L_\HS�HZZH\S[ (U`� HJ[�^OPJO� JH\ZLZ�KPYLJ[� VY� PUKPYLJ[� JVU[HJ[�^P[O� [OL�NLUP[HS� VYNHUZ�� HU\Z��TV\[O��

IYLHZ[Z��PU�[OL�JHZL�VM�H�MLTHSL��VY�HU`�V[OLY�WHY[�VM�H�WLYZVU»Z�IVK`�^OPJO�JV\SK�IL�\ZLK�
MVY�[OL�W\YWVZLZ�VM�ZL_\HS�WLUL[YH[PVU��ZL_\HS�HYV\ZHS�VY�Z[PT\SH[PVU�^P[OV\[�JVUZLU[�I\[�
^OLYL�ZL_\HS�WLUL[YH[PVU�KVLZ�UV[�[HRL�WSHJL�� 

:L_\HS�L_WSVP[H[PVU %� 7H`PUN�MVY�ZL_\HS�ZLY]PJLZ�MYVT�H�WLYZVU�^OV�PZ�TLU[HSS`�KPZHISLK��^OL[OLY�VY�UV[�[OL�
ZL_\HS�HJ[�PZ�HJ[\HSS`�JVTTP[[LK�� 

%�6MMLYPUN�H�TLU[HSS`�KPZHISLK�WLYZVU�[V�HUV[OLY�WLYZVU�MVY�[OL�JVTTPZZPVU�VM�H�ZL_\HS�
HJ[�� 

%� (Z�[OL�JHYL�NP]LY�VM�H�TLU[HSS`�KPZHISLK�WLYZVU��RUV^PUNS`�HSSV^PUN�H�ZL_\HS�HJ[�[V�IL�
JVTTP[[LK�^P[O�[OH[�WLYZVU�� 

%� 7YV]PKPUN��PU[LU[PVUHSS`�HSSV^Z�VY�RUV^PUNS`�WLYTP[Z��PTTV]HISL�VY�TV]HISL�WYVWLY[`�MVY�
[OL�JVTTPZZPVU�VM�H�ZL_\HS�HJ[�^P[O�H�TLU[HSS`�KPZHISLK�WLYZVU��

%� 9LJLP]PUN�WH`TLU[�MVY�[OL�JVTTPZZPVU�VM�H�ZL_\HS�HJ[�̂ P[O�H�TLU[HSS`�KPZHISLK�WLYZVU�� 
%� :\WWVY[PUN� VY� HZZPZ[PUN� PU� [OL� JVTTPZZPVU� VM� H� ZL_\HS� HJ[�^P[O� H�TLU[HSS`� KPZHISLK�
WLYZVU�  

:L_\HS�NYVVTPUN %�4HRPUN��NP]PUN��V^UPUN��WVZZLZZPUN�VY�KPZWSH`PUN�HY[PJSLZ�VY�TH[LYPHS�[V�H�WLYZVU�[V�OLSW�
OPT�VY�OLY�[V�JVTTP[�H�ZL_\HS�HJ[�^P[O�H�TLU[HSS`�KPZHISLK�WLYZVU�� 

%�/LSWPUN�H�WLYZVU�JVTT\UPJH[L�̂ P[O�H�TLU[HSS`�KPZHISLK�WLYZVU�MVY�[OL�W\YWVZLZ�VM�[OH[�
WLYZVU�JVTTP[[PUN�H�ZL_\HS�HJ[�^P[O�H�TLU[HSS`�KPZHISLK�WLYZVU�� 

%�.P]PUN�VY�ZOV^PUN�H�TLU[HSS`�KPZHISLK�WLYZVU�HY[PJSLZ�VY�TH[LYPHS�[V�LUJV\YHNL�OPT�VY�
OLY�[V�JVTTP[�H�ZL_\HS�HJ[�� 

%�*VTTP[[PUN� VY� KLZJYPIPUN� [OL� JVTTPZZPVU� VM� H� ZL_\HS� HJ[� ^P[O� H�TLU[HSS`� KPZHISLK�
WLYZVU�PU�VYKLY�[V�LUJV\YHNL�OPT�VY�OLY�[V�JVTTP[�H�ZL_\HS�HJ[�� 

<UZWLJPÄLK %� ,_WVZPUN�VY�KPZWSH`PUN�JOPSK�WVYUVNYHWO`�[V�H�TLU[HSS`�KPZHISLK�WLYZVU�� 
%�<ZPUN�H�TLU[HSS`�KPZHISLK�WLYZVU�[V�WYVK\JL�WVYUVNYHWO`�� 
%� 9LJLP]PUN�WH`TLU[�MVY�WVYUVNYHWO`�PU�[OL�THRPUN�VM�^OPJO�H�TLU[HSS`�KPZHISLK�WLYZVU�
^HZ�\ZLK�� 

%� -VYJPUN�VY�JH\ZPUN�H�WLYZVU�V]LY����`LHYZ�VM�HNL� [V�^P[ULZZ�H�ZL_\HS�VMMLUJL�VY� [V�
JVTTP[�H�ZL_\HS�HJ[�^P[OV\[�[OH[�WLYZVU»Z�JVUZLU[�� 

%� 7H`PUN�MVY�ZL_\HS�ZLY]PJLZ�MYVT�H�WLYZVU�V]LY�[OL�HNL�VM����`LHYZ�� 
%� 7YV]PKPUN�ZL_\HS�HJ[Z�MVY�YL^HYK�  

� ��:���

����:���

����:���

����:���YLHK�^P[O�[OL�KLMPUP[PVU�VM�ºZL_\HS�WLUL[YH[PVU»�

����:���YLHK�^P[O�[OL�KLMPUP[PVU�VM�ºZL_\HS�]PVSH[PVU»�

����:�������H��HUK��I��

����:�������

����:������H��

��� :������I��

����:������

� ��:������

��� :����

����:������I�

����:�����

����0IPK�

����:����

����:����

����0IPK�

����:���

����:����

� ��:Z�� �HUK����VM�[OL�:L_\HS�6MMLUJLZ�(J[����VM�� ���HZ�HTLUKLK�I`�[OL�*YPTPUHS�3H^��:L_\HS�6MMLUJLZ�HUK�9LSH[LK�4H[[LYZ��
(TLUKTLU[�(J[�

� ���:���

�����:���

�����:���

�����:���YLHK�^P[O�[OL�KLMPUP[PVU�VM�ºZL_\HS�WLUL[YH[PVU»�

����:���YLHK�^P[O�[OL�KLMPUP[PVU�VM�ºZL_\HS�]PVSH[PVU»�

����:�������H��HUK��I��

����:�������

����:������H��

���� :������I��

����:������

� ���:������

����:����

����:������I�

����:�����

����0IPK��

����:����

����:����

����0IPK�

����:���

�����:����

� ���:Z�� �HUK����VM�[OL�:L_\HS�6MMLUJLZ�(J[����VM�� ���HZ�
HTLUKLK�I`�[OL�*YPTPUHS�3H^��:L_\HS�6MMLUJLZ�HUK�9LSH[LK�
4H[[LYZ��(TLUKTLU[�(J[�
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3.1.1. Recourse for Someone Who has Been 
Sexually Assaulted or Raped Under 
Sexual Offences Act 

3.1.1.1. Reporting a Case
:\Y]P]VYZ�VM�H�ZL_\HS�VɈLUJL�ZOV\SK�YLWVY[� [OL�VɈLUJL�
[V�[OL�WVSPJL�VY�H�OLHS[OJHYL�WYVMLZZPVUHS��WYLMLYHIS`�HZ�
ZVVU�HZ�WVZZPISL�HM[LY�[OL�VɈLUJL�OHZ�ILLU�JVTTP[[LK��
>OLU�[OL�VɈLUJL�PZ�YLWVY[LK��[OL�Z\Y]P]VY�PZ�YLX\PYLK�[V�
THRL�H�Z[H[LTLU[�PUJS\KPUN�KL[HPSZ�VM�OPZ�VY�OLY�PKLU[P[`"�
PM�WVZZPISL��KL[HPSZ�VM�[OL�PKLU[P[`�VM�[OL�WLYWL[YH[VY"�HUK�
KL[HPSZ� VM� [OL� HJ[\HS� JYPTPUHS� VɈLUJL� JVTTP[[LK�� ;OPZ�
Z[H[LTLU[�^PSS�IL�\ZLK�I`�[OL�JV\Y[� PM� [OL�JHZL�NVLZ�[V�
JV\Y[��;OL�Z\Y]P]VY�T\Z[�LUZ\YL�[OH[�HSS�[OL�PUMVYTH[PVU�PU�
[OL�Z[H[LTLU[�PZ�L_HJ[S`�^OH[�OL�VY�ZOL�L_WLYPLUJLK�HUK�
PZ�[Y\L�HUK�JVYYLJ[��

>OLU�H�Z\Y]P]VY�YLWVY[Z�H�ZL_\HS�VɈLUJL�H[�H�WVSPJL�
station, the police member taking the report must do 
the following:60 

%� 9LX\LZ[�[OH[�[OL�Z\Y]P]VY�YLSVJH[L�[V�HUV[OLY�HYLH�VM�
[OL�Z[H[PVU�[OH[�PZ�V\[�VM�ZPNO[�VM�V[OLY�WLYZVUZ�

%� 9LHZZ\YL�[OL�Z\Y]P]VY�VM�OPZ�VY�OLY�ZHML[`�HUK�[OH[�
[OL�TH[[LY�^PSS�IL�KLHS[�^P[O�WYVMLZZPVUHSS`�HUK�
ZLUZP[P]LS �̀

%� +L[LYTPUL�^OL[OLY�[OL�Z\Y]P]VY�PZ�PU�ULLK�VM�TLKPJHS�
H[[LU[PVU�HUK�THRL�HYYHUNLTLU[Z�MVY�P[�ZOV\SK�Z\JO�
H[[LU[PVU�IL�ULLKLK�

%� (ZR�[OL�Z\Y]P]VY�^OL[OLY�OL�VY�ZOL�^V\SK�SPRL�[V�
OH]L�HUV[OLY�WLYZVU�WYLZLU[�K\YPUN�[OL�PU[LY]PL^�
HUK�HSSV^�Z\JO�H�WLYZVU�[V�IL�WYLZLU[�

%� 3PZ[LU�[V�HUK�^YP[L�KV^U�^OH[�[OL�Z\Y]P]VY�ZH`Z�
^P[OV\[�PU[LYY\W[PUN�OPT�VY�OLY�VY�ILPUN�Q\KNTLU[HS�

%� 6WLU�H�KVJRL[�MVY�[OL�JHZL��0M�[OL�Z\Y]P]VY�JHUUV[�
THRL�H�JSLHY�HUK�SVNPJHS�Z[H[LTLU[�H[�[OL�[PTL��VWLU�
H�ZRLSL[VU�KVJRL[�^P[O�H�Z[H[LTLU[�MYVT�HU`�WLYZVU�
HJJVTWHU`PUN�[OL�Z\Y]P]VY��;OL�Z\Y]P]VY�TH`�THRL�
H�Z[H[LTLU[�H[�H�SH[LY�Z[HNL�

0M� H� ZL_\HS� VɈLUJL� PZ� YLWVY[LK� [V� [OL� WVSPJL� I`�
telephone, the police must61 

%� 6I[HPU�[OL�HKKYLZZ�VM�[OL�SVJH[PVU�MYVT�^OPJO�[OL�
Z\Y]P]VY�PZ�WOVUPUN�

����5H[PVUHS�0UZ[Y\J[PVU�������!�:L_\HS�VMMLUJLZ��O[[W!��^^^�ZHWZ�NV]�aH�YLZV\YJLFJLU[YL�HJ[Z�KV^USVHKZ�ZL_\HSFVMMLUJLZ�UP�UP����L�
WKM��;OL�0UZ[Y\J[PVU�^HZ�PZZ\LK�PU�[LYTZ�VM�Z�������VM�[OL������:L_\HS�6MMLUJLZ�(J[�

����6W�JP[�UV[L���

����0IPK�

����0IPK�

����0IPK�

%� ,Z[HISPZO�^OL[OLY�[OL�Z\Y]P]VY�PZ�PU�HU`�KHUNLY�
%� :LUK�H�WVSPJL�]LOPJSL�[V�[OL�Z\Y]P]VY�HZ�ZVVU�HZ�

WVZZPISL�[V�ZLJ\YL�[OL�JYPTL�ZJLUL�HUK�HZZPZ[�[OL�
Z\Y]P]VY�

%� (ZR�[OL�Z\Y]P]VY�UV[�[V�JOHUNL�JSV[OPUN�VY�^HZO�HZ�
KVPUN�ZV�^V\SK�SLHK�[V�[OL�SVZZ�VM�L]PKLUJL�

%� (ZJLY[HPU�^OL[OLY�[OL�Z\Y]P]VY�YLX\PYLZ�HU�
HTI\SHUJL�HUK��PM�OL�VY�ZOL�KVLZ�YLX\PYL�VUL��
KPZWH[JO�HU�HTI\SHUJL�[V�[OL�Z\Y]P]VY�PTTLKPH[LS �̀

After the report has been made, the police member 
who took the report must62 

%� 0UMVYT�[OL�Z\Y]P]VY�VM�[OL�JHZL�U\TILY�HUK�
PU]LZ[PNH[PUN�VMMPJLY»Z�KL[HPSZ�

%� 0UMVYT�[OL�Z\Y]P]VY�VM�[OL�WYVJLZZLZ�[OH[�^PSS�MVSSV^�
HUK�YLN\SHYS`�\WKH[L�OPT�VY�OLY�VU�WYVNYLZZ�^P[O�[OL�
PU]LZ[PNH[PVU�

%� 0UMVYT�[OL�Z\Y]P]VY�VM�[OL�PTWVY[HUJL�VM�H�TLKPJHS�
L_HTPUH[PVU�HUK�[OH[�OL�VY�ZOL�TH`�HZR�[OL�
OLHS[OJHYL�WYVMLZZPVUHS�MVY�TLKPJHS�HK]PJL�

([�[OL�ZJLUL�VM�HU�VɈLUJL��[OL�ÄYZ[�WVSPJL�TLTILY�VU�
the scene must63 

%� +LHS�^P[O�[OL�Z\Y]P]VY�WYVMLZZPVUHSS �̀
%� 9LHZZ\YL�[OL�Z\Y]P]VY�VM�OPZ�VY�OLY�ZHML[ �̀
%� 6I[HPU�H�IYPLM�L_WSHUH[PVU�VM�[OL�L]LU[Z�[OH[�[VVR�

WSHJL�
%� 6I[HPU�H�KLZJYPW[PVU�VM�[OL�Z\ZWLJ[�HUK�YLSH`�[OH[�

PUMVYTH[PVU�[V�[OL�WVSPJL�PU�[OL�HYLH�PM�[OL�Z\ZWLJ[�
JV\SK�Z[PSS�IL�JSVZL�I �̀

%� 3PZ[LU�[V�[OL�Z\Y]P]VY�HUK�^YP[L�KV^U�^OH[�OL�VY�ZOL�
ZH`Z�

%� :HMLN\HYK�[OL�JYPTL�ZJLUL�[V�WYLZLY]L�L]PKLUJL�
^OPSL�HSZV�WYV[LJ[PUN�[OL�Z\Y]P]VY»Z�WYP]HJ`�HUK�[HRL�
Z[LWZ�[V�WYL]LU[�[OL�ZWVPSPUN�VY�SVZZ�VM�L]PKLUJL�

(U�PU]LZ[PNH[PUN�VɉJLY�PZ�HZZPNULK�[V�LHJO�
JHZL��;OL�PU]LZ[PNH[PUN�VɉJLY�PZ�PU�JOHYNL�VM�[OL�
investigation and must take the following steps.64 

%� 0UZ[Y\J[�WVSPJL�TLTILYZ�H[�[OL�ZJLUL�VM�[OL�VMMLUJL�
%� 9LMLY�[OL�Z\Y]P]VY�MVY�H�TLKPJHS�L_HTPUH[PVU�
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%� ;HRL�HU�PUP[PHS�Z[H[LTLU[�MYVT�[OL�Z\Y]P]VY�HUK�SH[LY�HU�
PU�KLW[O�Z[H[LTLU[��;OL�PU]LZ[PNH[PUN�VMMPJLY�ZOV\SK�
IL�ZLUZP[P]L�[V�[OL�Z\Y]P]VY»Z�J\S[\YL��SHUN\HNL��
YLSPNPVU�HUK�NLUKLY�HUK�T\Z[�WYLWHYL�HKLX\H[LS`�
MVY�Z\JO�Z[H[LTLU[Z��HSSV^�PU[LYLZ[LK�WLYZVUZ�[V�
IL�WYLZLU[�PM�[OL�Z\Y]P]VY�KLZPYLZ�[OLPY�WYLZLUJL��
HUK�HK]PZL�[OL�Z\Y]P]VY�VM�[OL�PTWVY[HUJL�VM�NP]PUN�
PU[PTH[L�KL[HPSZ�HUK�UV[�^P[OOVSKPUN�PUMVYTH[PVU�

%� 2LLW�[OL�Z\Y]P]VY�PUMVYTLK�VM�HU`�WYVNYLZZ�^P[O�[OL�
PU]LZ[PNH[PVU�

%� )LMVYL�HU`�YLZ\S[HU[�[YPHS��[HRL�HU�HKKP[PVUHS�
Z[H[LTLU[�MYVT�[OL�Z\Y]P]VY�HIV\[�OV^�[OL�PUJPKLU[�
OHZ�HMMLJ[LK�OPZ�VY�OLY�SPML�HUK�YLSH[PVUZOPWZ�

%� 6U�[OL�KH`�VM�[OL�[YPHS��WYV]PKL�[OL�Z\Y]P]VY�^P[O�
JVWPLZ�VM�OPZ�VY�OLY�Z[H[LTLU[Z�HUK�L_WSHPU�[OL�
WYVJLLKPUNZ�[V�OPT�VY�OLY�HUK�[OL�MHJ[�[OH[�TLKPH�
PU�[OL�JV\Y[�TH`�UV[�W\ISPJPZL�KL[HPSZ�VM�[OL�JHZL�
^P[OV\[�[OL�JV\Y[»Z�H\[OVYPZH[PVU�[V�KV�ZV�

0U� JHZL� H� Z\Y]P]VY�TH`� OH]L� ILLU� L_WVZLK� [V� /0=�� [OL�
WVSPJL�TLTILY� [V�^OVT� [OL�VɈLUJL�OHZ�ILLU� YLWVY[LK�
T\Z[� PUMVYT� OLY� VY� OPT� VM� [OL� PTWVY[HUJL� VM� VI[HPUPUN�
WVZ[�L_WVZ\YL�WYVWO`SH_PZ��7,7��[V�WYL]LU[�/0=�PUMLJ[PVU��
(�TLKPJHS�L_HTPUH[PVU�VM�[OL�Z\ZWLJ[�TH`�HSZV�IL�VYKLYLK�
I`� H� JV\Y[� PM� P[� PZ� ULJLZZHY`� MVY� [OL� PU]LZ[PNH[PVU� VM� [OL�
JHZL�� ;OL� PU]LZ[PNH[PUN� VɉJLY� T\Z[� LUZ\YL� [OH[� Z\JO�
L_HTPUH[PVU�PZ�JHYYPLK�V\[�WYVWLYS �̀�(JJLZZ�[V�7,7�^PSS�IL�
KPZJ\ZZLK�PU�KL[HPS�ILSV �̂

0[� PZ� PTWVY[HU[� [V� UV[L� [OH[� H� JV\Y[� TH`� VYKLY� /0=�
[LZ[PUN�VM� [OL�HSSLNLK�VɈLUKLY� PM� [OL� Z\Y]P]VY�� H�WLYZVU�
^P[O�HU� PU[LYLZ[� PU� [OL�^LSS�ILPUN�VM� [OL�Z\Y]P]VY�VY� [OL�
PU]LZ[PNH[PUN�VɉJLY�YLX\LZ[Z�P[��;OL�PU]LZ[PNH[PUN�VɉJLY�
PZ�YLZWVUZPISL�MVY�[HRPUN�HSS�[OL�YLX\PYLK�Z[LWZ�[V�THRL�[OL�
HWWSPJH[PVU�HUK�[V�ZLL�P[�[OYV\NO�\U[PS�[OL�JV\Y[�THRLZ�H�
KLJPZPVU�VU�[OL�HWWSPJH[PVU�

(M[LY� [OL� Z\Y]P]VY� OHZ� YLWVY[LK� HU� VɈLUJL�� [OL� WVSPJL�
HYL� YLZWVUZPISL� MVY� WYV]PKPUN� OLY� VY� OPT� ^P[O� JHYL�� 0M�
[OL�VɈLUJL� PZ�H� YLZ\S[�VM�KVTLZ[PJ�]PVSLUJL��HK]PZL� [OL�
Z\Y]P]VY�VM� [OL�YPNO[�[V�HWWS`�MVY�H�WYV[LJ[PVU�VYKLY�HUK�
SH`� H� JYPTPUHS� JOHYNL� HNHPUZ[� [OL� VɈLUKLY�� ;OL� WVSPJL�
T\Z[�WYV]PKL�[OL�Z\Y]P]VY�^P[O�PUMVYTH[PVU�HIV\[�TLKPJHS�
HUK� JV\UZLSSPUN� ZLY]PJLZ� H]HPSHISL� [V� OPT� VY� OLY�� 0U�
[LYTZ� VM� ZLJ[PVU� ������ VM� [OL�:L_\HS�6ɈLUJLZ�(J[�� [OL�
Z\Y]P]VY�T\Z[�IL�HK]PZLK�VM�H�YHUNL�VM�ZLY]PJLZ�PUJS\KPUN�

����;OL�WVSPJL�TLTILY�[V�^OVT�[OL�VMMLUJL�PZ�YLWVY[LK�T\Z[�OHUK�[OL�Z\Y]P]VY�H�JVW`�VM�MVYT�:(7:�����H���º5V[PJL�VM�ZLY]PJLZ�H]HPSHISL�
[V�]PJ[PT»��H]HPSHISL�H[�O[[W!��^^^�ZHWZ�NV]�aH�YLZV\YJLFJLU[YL�HJ[Z�KV^USVHKZ�ZL_\HSFVMMLUJLZ�UP�UP����FZHWZ���FH�WKM�

��� O[[W!��^^^�Q\Z[PJL�NV]�aH�WVSPJ`�N\PKLFZL_VMM�ZL_�N\PKL���O[TS�

JV\UZLSSPUN� HUK� [YLH[TLU[� MVY� ZL_\HSS`� [YHUZTP[[LK�
PUMLJ[PVUZ��/0=�HUK�(0+:��� 

3.1.1.2. Medical Examination
:\Y]P]VYZ� VM� H� ZL_\HS� VɈLUJL� ZOV\SK� NV� MVY� TLKPJHS�
L_HTPUH[PVU�I`�H�[YHPULK�MVYLUZPJ�OLHS[OJHYL�WYVMLZZPVUHS�
HZ�ZVVU�HZ�WVZZPISL�HM[LY�[OL�VɈLUJL�OHZ�ILLU�JVTTP[[LK��
;OL� YLZ\S[Z� VM� [OL� L_HTPUH[PVU� HYL� ]LY`� PTWVY[HU[�
ILJH\ZL�[OL`�^PSS�IL�\ZLK�HZ�L]PKLUJL�K\YPUN�[OL�JV\Y[�
WYVJLLKPUNZ�[OH[�TH`�MVSSV �̂�0[�PZ�HSZV�WYLMLYHISL�[OH[�[OL�
Z\Y]P]VY�KVLZ�UV[�IH[O�VY�^HZO�HM[LY�[OL�ZL_\HS�VɈLUJL�
ILJH\ZL� IH[OPUN� VY� ^HZOPUN� ^PSS� YLTV]L� PTWVY[HU[�
WO`ZPJHS�L]PKLUJL�[OH[�JV\SK�IL�WPJRLK�\W�PU�[OL�TLKPJHS�
L_HTPUH[PVU�HUK�\ZLK�PU�Z\IZLX\LU[�JV\Y[�WYVJLLKPUNZ�

The survivor’s right to decide whether to report the 
ZL_\HS�VɈLUJL�VY�[V�\UKLYNV�H�TLKPJHS�L_HTPUH[PVU�
must be respected.

%� >OLU�HU�HK\S[�Z\Y]P]VY�KVLZ�UV[�^HU[�[V�YLWVY[�[OL�
ZL_\HS�VMMLUJL�[V�[OL�WVSPJL��[OLYL�PZ�UV�SLNHS�K\[`�VU�
[OL�OLHS[OJHYL�WYVMLZZPVUHS�[V�YLWVY[�[OL�VMMLUJL�[V�
[OL�WVSPJL�\USLZZ�[OL�Z\Y]P]VY�PZ�TLU[HSS`�KPZHISLK�VY�
HU�VSKLY�WLYZVU�PU�ULLK�VM�JHYL�

%� 0M�[OL�Z\Y]P]VY�PZ�OLZP[HU[�HIV\[�YLWVY[PUN�[OL�ZL_\HS�
VMMLUJL��[OL�OLHS[OJHYL�WYVMLZZPVUHS�ZOV\SK�HKKYLZZ�
OPZ�VY�OLY�MLHYZ�HUK�JVUJLYUZ�

%� ;OL�Z\Y]P]VY�ZOV\SK�IL�LUJV\YHNLK�I`�[OL�
OLHS[OJHYL�WYVMLZZPVUHS�[V�YLWVY[�[OL�ZL_\HS�VMMLUJL�
^P[OPU����OV\YZ�VM�[OL�JVTTPZZPVU�VM�[OL�VMMLUJL�

%� ;OL�OLHS[OJHYL�WYVMLZZPVUHS�ZOV\SK�LUJV\YHNL�
[OL�Z\Y]P]VY�[V�HSSV^�OPT�VY�OLY�[V�JVSSLJ[�TLKPJHS�
L]PKLUJL�[V�IL�RLW[�H[�[OL�OLHS[O�MHJPSP[`�PU�JHZL�[OL�
Z\Y]P]VY�KLJPKLZ�[V�YLWVY[�[OL�ZL_\HS�VMMLUJL��;OL�
Z\Y]P]VY�T\Z[�IL�PUMVYTLK�[OH[�[OL�L]PKLUJL�^PSS�IL�
RLW[�MVY�H�WLYPVK�VM���^LLRZ�HUK�[OH[�[OL�OLHS[OJHYL�
WYVMLZZPVUHS�^PSS�LUZ\YL�[OH[�P[�PZ�WYVWLYS`�ZLJ\YLK�

>OLU�[OL�Z\Y]P]VY� PZ� YLMLYYLK�I`�[OL�WVSPJL�VY� PUKPJH[LZ�
[OH[� OL� VY� ZOL� ^V\SK� SPRL� [V� YLWVY[� [OL� VɈLUJL� [V� [OL�
WVSPJL�MVY�PU]LZ[PNH[PVU�HUK�WYVZLJ\[PVU��� 

%� ;OL�JVUZLU[�MVYT��:(7������T\Z[�IL�JVTWSL[LK�
ILMVYL�[OL�TLKPJHS�L_HTPUH[PVU�JHU�IL�JVUK\J[LK�

%� ;OL�OLHS[OJHYL�WYVMLZZPVUHS�T\Z[�\ZL�H�ZL_\HS�
HZZH\S[�L]PKLUJL�JVSSLJ[PVU�RP[�^OLU�JVUK\J[PUN�H�
TLKPJHS�L_HTPUH[PVU�PU�ZL_\HS�VMMLUJL�JHZLZ�

%� ;OL�OLHS[OJHYL�WYVMLZZPVUHS�T\Z[�[HRL�H�KL[HPSLK�
TLKPJHS�OPZ[VY`�VM�[OL�Z\Y]P]VY�
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%� ;OL�OLHS[OJHYL�WYVMLZZPVUHS�T\Z[�JVTWSL[L�[OL�
YLX\PYLK�1���MVYT�H[�[OL�[PTL�VM�[OL�L_HTPUH[PVU��� 

%� -VYLUZPJ�VY�TLKPJHS�L]PKLUJL�T\Z[�IL�JVSSLJ[LK�
PTTLKPH[LS`�HM[LY�[OL�TLKPJHS�L_HTPUH[PVU�OHZ�ILLU�
JVTWSL[LK��TPZTHUHNLTLU[�VM�[OL�L]PKLUJL�JHU�
YLZ\S[�PU�[OL�L]PKLUJL�UV[�ILPUN�HKTP[[LK�PU�JV\Y[��

%� ;OL�[YHUZMLY�VM�MVYLUZPJ�VY�TLKPJHS�L]PKLUJL�MYVT�
VUL�VMMPJPHS�[V�HUV[OLY�T\Z[�IL�JVUMPYTLK�I`�
ZPNUH[\YL�VM�[OL�VMMPJPHSZ�PU]VS]LK�VY�I`�H�Z[H[LTLU[�
I`�[OL�VMMPJPHS�YLJLP]PUN�[OL�L]PKLUJL�V[OLY^PZL�[OL�
L]PKLUJL�TH`�UV[�IL�HKTP[[LK�PU�JV\Y[�

3.1.1.3. Post-exposure Prophylaxis
7,7�PZ�HU�HU[PYL[YV]PYHS�[YLH[TLU[�[OH[�PZ�\ZLK�[V�SPTP[�[OL�
WYVIHIPSP[`�[OH[�Z\Y]P]VYZ�VM�ZL_\HS�]PVSLUJL�^PSS�JVU[YHJ[�
/0=�

3.1.1.4. Why is PEP Problematic?

7,7� PZ� UV[� LɈLJ[P]L� PU� HSS� PUZ[HUJLZ�� 0[� T\Z[� IL� [HRLU�
^P[OPU����OV\YZ�VM�L_WVZ\YL�[V�/0=�HUK�JHU�OH]L�IL[[LY�
YLZ\S[Z� PM� [HRLU� ^P[OPU� ��� OV\YZ� VM� L_WVZ\YL���� � 9HWL�
Z\Y]P]VYZ�JHU�VI[HPU�7,7�MYVT�KLZPNUH[LK�W\ISPJ�OLHS[O�
LZ[HISPZOTLU[Z�� � (S[OV\NO� 7,7� PZ� HSZV� H]HPSHISL� H[�
WYP]H[L�OLHS[O� PUZ[P[\[PVUZ��HJJLZZ� [V�7,7� [OYV\NO�Z\JO�
MHJPSP[PLZ�YLX\PYLZ�[OL�Z\Y]P]VY�[V�IL�JV]LYLK�I`�TLKPJHS�
HPK�VY�PU�H�WVZP[PVU�[V�WH`�MVY�Z\JO�[YLH[TLU[�

3.1.1.5. How to Obtain PEP

;OL� :L_\HS� 6ɈLUJLZ� (J[��� WYV]PKLZ� [OH[� Z\Y]P]VYZ� VM�
ZL_\HS� VɈLUJLZ� ^OV� TH`� OH]L� ILLU� L_WVZLK� [V� /0=�
PUMLJ[PVU�HYL�LU[P[SLK�[V!

%� 9LJLP]L�7,7�MYLL�VM�JOHYNL�H[�H�KLZPNUH[LK�W\ISPJ�
OLHS[O�LZ[HISPZOTLU[�

%� -YLL�TLKPJHS�HK]PJL�VU�7,7�ILMVYL�7,7�PZ�
HKTPUPZ[LYLK�

����;OL�PUMVYTH[PVU�PU�[OL�1���MVYT�JHU�IL�KPZJSVZLK�[V�[OL�PU]LZ[PNH[PUN�VMMPJLY�HUK�[OL�+LWHY[TLU[�VM�1\Z[PJL�HUK�*VUZ[P[\[PVUHS�
+L]LSVWTLU[�VUS`��;OL�MVYT�TH`�IL�NP]LU�[V�[OL�VMMLUKLY»Z�SLNHS�YLWYLZLU[H[P]L�VUS`�PM�[OL�JV\Y[�VYKLYZ�[OH[�[OL�PUMVYTH[PVU�IL�
KPZJSVZLK�[V�OPT�VY�OLY�

����;OL�+LWHY[TLU[�VM�/LHS[O»Z�5H[PVUHS�(U[PYL[YV]PYHS�;YLH[TLU[�.\PKLSPULZ���������H]HPSHISL�H[�O[[W!��^^^��Z\U�HJ�aH�Y\YHSOLHS[O�
\R^HUKHOVTL�Y\KHZHYLZV\YJLZ��� �+6/������(U[PYL[YV]PYHS�WKM��Z[H[L�[OH[�HSS�^VTLU�HUK�TLU�HNLK����`LHYZ�HUK�VSKLY�WYLZLU[PUN�
[V�H�OLHS[O�MHJPSP[`�^P[OPU����OV\YZ�VM�ILPUN�YHWLK�ZOV\SK�IL�VMMLYLK�7,7�[V�WYL]LU[�/0=�[YHUZTPZZPVU��;OLZL�[YLH[TLU[�N\PKLSPULZ�
^LYL�\WKH[LK�PU�������I\[�[OL�\WKH[LK�N\PKLSPULZ�KPK�UV[�HTLUK�VY�YLWSHJL�[OL������N\PKLSPULZ�PU�YLZWLJ[�VM�[OL�WYV]PZPVU�7,7��:LL�
5H[PVUHS�JVUZVSPKH[LK�N\PKLSPULZ�MVY�[OL�WYL]LU[PVU�VM�TV[OLY�[V�JOPSK�[YHUZTPZZPVU�VM�/0=��74;*;��HUK�[OL�THUHNLTLU[�VM�/0=�PU�
JOPSKYLU��HKVSLZJLU[Z�HUK�HK\S[Z»��+LJLTILY�������O[[W!��^^^�ZHOP]ZVJ�VYN�\WSVHK�KVJ\TLU[Z�(9;���.\PKLSPULZ������������WKM�

� ��:Z����HUK�� �VM�:L_\HS�6MMLUJLZ�(J[������

����:������(a)�

�����7,7�T\Z[�IL�WYV]PKLK�[V�HSS�Z\Y]P]VYZ�^OV�OH]L�ILLU�PU�JVU[HJ[�^P[O�[OL�WLYWL[YH[VY»Z�ISVVK��ZLTLU�VY�]HNPUHS�MS\PK�^P[OPU�[OH[�WLYPVK��
L]LU�[OVZL�^OVZL�/0=�[LZ[�YLZ\S[Z�HYL�ULNH[P]L�

����6W�JP[�UV[L���

�����6W�JP[�UV[L�� 

%� ;OL�WYLZJYPILK�SPZ[�JVU[HPUPUN�[OL�UHTLZ��HKKYLZZLZ�
HUK�JVU[HJ[�KL[HPSZ�VM�KLZPNUH[LK�W\ISPJ�OLHS[O�
LZ[HISPZOTLU[Z�WYV]PKPUN�7,7�

;OL� WVSPJL� TLTILY�� TLKPJHS� WYHJ[P[PVULY� VY� U\YZL� [V�
^OVT� H� ZL_\HS� VɈLUJL� PZ� YLWVY[LK� T\Z[� PUMVYT� [OL�
Z\Y]P]VY�VM!

%� ;OL�PTWVY[HUJL�VM�VI[HPUPUN�7,7�^P[OPU����OV\YZ�VM�
OH]PUN�ILLU�L_WVZLK�[V�/0=��� 

%� ;OL�MHJ[�[OH[�OL�VY�ZOL�JHU�VI[HPU�7,7�MYLL�
VM�JOHYNL�MYVT�H�KLZPNUH[LK�W\ISPJ�OLHS[O�
LZ[HISPZOTLU[

%� ;OL�ULLK�[V�VI[HPU�TLKPJHS�HK]PJL�HUK�HZZPZ[HUJL�
PU�YLZWLJ[�VM�[YLH[TLU[�VW[PVUZ�H]HPSHISL�PM�[OLYL�PZ�
H�JOHUJL�[OH[�[OL�Z\Y]P]VY�TPNO[�OH]L�JVU[YHJ[LK�H�
ZL_\HSS`�[YHUZTP[[LK�PUMLJ[PVU�

;OL� YPNO[� [V� YLJLP]L� 7,7� PZ� UV[� JVUKP[PVUHS� VU� [OL�
Z\Y]P]VY»Z� OH]PUN� H� WVSPJL� JHZL� U\TILY�� 7,7� JHUUV[�
IL�^P[OOLSK�ILJH\ZL� [OL� Z\Y]P]VY� OHZ�UV[� YLWVY[LK� [OL�
ZL_\HS�HZZH\S[�[V�[OL�WVSPJL�UVY�JHU�H�Z\Y]P]VY�IL�[VSK�[V�
YL[\YU�MVY�7,7�HM[LY�ÄYZ[�YLWVY[PUN�[OL�VɈLUJL�

0U�HKKP[PVU��/0=�[LZ[PUN�T\Z[�IL�WYV]PKLK�[V�[OL�Z\Y]P]VY��
;OL� Z\Y]P]VY� T\Z[� IL� HK]PZLK� VM� [OL� H]HPSHIPSP[`� VM�
JV\UZLSSPUN�WYPVY�[V�[OL�/0=�[LZ[��� 

The Department of Health’s National Antiretroviral 
Treatment Guidelines73 set out the following steps:
%� :\Y]P]VYZ�T\Z[�ILNPU�7,7�^P[OPU����OV\YZ�VM�OH]PUN�

WVZZPIS`�ILLU�L_WVZLK�[V�/0=�
%� (�Z[HY[LY�WHJR�T\Z[�IL�WYV]PKLK�[V�Z\Y]P]VYZ�^OV�

VW[�UV[�[V�\UKLYNV�HU�/0=�[LZ[�PTTLKPH[LS �̀�^OV�
KV�UV[�^HU[�[V�YLJLP]L�[OL�YLZ\S[Z�VM�[OL�/0=�[LZ[�
PTTLKPH[LS`�VY�^OV�HYL�\UHISL�[V�JVUZLU[�[V�HU�/0=�
[LZ[�V^PUN�[V�ZL]LYL�PUQ\YPLZ�VY�[YH\TH�
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%� ;OL�YLTHPUKLY�VM�[OL�YLX\PYLK�[YLH[TLU[�ZOV\SK�IL�
NP]LU�[V�[OL�Z\Y]P]VY�L]LU�PM�OL�VY�ZOL�OHZ�[LZ[LK�
ULNH[P]L�

%� :\Y]P]VYZ�^OV�OH]L�MPUHUJPHS�VY�SVNPZ[PJHS�WYVISLTZ�
ZOV\SK�IL�WYV]PKLK�^P[O�H����KH`�[YLH[TLU[�Z\WWS`�
VM�7,7�HUK�NP]LU�H�M\[\YL�HWWVPU[TLU[�KH[L�VU�
^OPJO�[V�YL[\YU�[V�[OL�OLHS[O�PUZ[P[\[PVU�JVUJLYULK�

%� :\Y]P]VYZ�^OV�[LZ[�/0=�WVZP[P]L�ZOV\SK�IL�YLMLYYLK�
MVY�SVUN�[LYT�/0=�HUK�(0+:�JHYL�

%� /LHS[OJHYL�WYVMLZZPVUHSZ�PU�KV\I[�HIV\[�WYLZJYPIPUN�
(A;�HUK��;*�T\Z[�ZLLR�HK]PJL�MYVT�H�WO`ZPJPHU�VY�
YLMLYYHS�HK]PJL�JLU[YL�

%� /LHS[OJHYL�WYVMLZZPVUHSZ�T\Z[�L_WSHPU�[V�Z\Y]P]VYZ�
[OL�ZPKL�LMMLJ[Z�VM�[OL�KY\NZ�

%� /LHS[OJHYL�WYVMLZZPVUHSZ�T\Z[�HK]PZL�Z\Y]P]VYZ�[V�
YL[\YU�[V�[OL�OLHS[O�MHJPSP[`�JVUJLYULK�PM�Z`TW[VTZ�
VJJ\Y�YH[OLY�[OHU�KPZJVU[PU\L�[OL�\ZL�VM�[OL�KY\NZ�

%� /LHS[OJHYL�WYVMLZZPVUHSZ�T\Z[�PTWYV]L�HKOLYLUJL�
I`�LUJV\YHNPUN�Z\Y]P]VYZ�[V�JVU[PU\L�H[[LUKPUN�
JV\UZLSSPUN�ZLZZPVUZ��ILPUN�HISL�[V�PKLU[PM`�[OL�
KPMMLYLU[�[HISL[Z�HUK�RUV^PUN�^OLU�[OL`�ZOV\SK�IL�
[HRLU�HUK�YLMLYYPUN�Z\Y]P]VYZ�[V�Z\WWVY[�NYV\WZ�HUK�
UVU�WYVMP[�VYNHUPZH[PVUZ�WYV]PKPUN�YLSL]HU[�ZLY]PJLZ�
HUK�HZZPZ[HUJL�

%� /LHS[OJHYL�WYVMLZZPVUHSZ�T\Z[�PUMVYT�Z\Y]P]VYZ�[OH[�
[OL�LMMLJ[P]LULZZ�VM�VYHS�JVU[YHJLW[PVU�PZ�YLK\JLK�
^OLU�7,7�PZ�ILPUN�\ZLK�HUK�HK]PZL�[OLT�[V�\ZL�
UVU�OVYTVUHS�MVYTZ�VM�JVU[YHJLW[PVU�

%� :\Y]P]VYZ�^OV�WYLZLU[�[OLTZLS]LZ�MVY�[YLH[TLU[�
TVYL�[OHU����OV\YZ�HM[LY�OH]PUN�WVZZPIS`�ILLU�
L_WVZLK�[V�/0=�T\Z[�IL�PUMVYTLK�VM�[OL�MHJ[�[OH[�
7,7�PZ�RUV^U�UV[�[V�OH]L�HU�PTWHJ[�TVYL�[OHU����
OV\YZ�HM[LY�L_WVZ\YL�[V�/0=�

%� /0=�[LZ[PUN�ZOV\SK�IL�VMMLYLK�[V�Z\Y]P]VYZ�^OV�
WYLZLU[�[OLTZLS]LZ�MVY�[YLH[TLU[�TVYL�[OHU����
OV\YZ�HM[LY�WVZZPISL�L_WVZ\YL�[V�/0=��*V\UZLSSPUN�
ZOV\SK�IL�WYV]PKLK�IV[O�ILMVYL�HUK�HM[LY�[LZ[PUN��
:\Y]P]VYZ�T\Z[�IL�PUMVYTLK�VM�[OL�WYVISLTZ�^P[O�
[OL�^PUKV^�WLYPVK��K\YPUN�^OPJO�/0=�TH`�UV[�IL�
KL[LJ[HISL��HUK�[LZ[PUN�[OH[�JV\SK�YLZ\S[�PU�MHSZL�
ULNH[P]L�YLZ\S[Z��:\Y]P]VYZ�^OV�[LZ[�ULNH[P]L�PU�[OL�
MPYZ[�[LZ[�T\Z[�IL�HK]PZLK�[V�[HRL�H�ZLJVUK�[LZ[���
^LLRZ�HM[LY�[OL�MPYZ[�[LZ[�

%� :\Y]P]VYZ�ZOV\SK�IL�NP]LU�PUMVYTH[PVU�HIV\[�SVJHS�
Z\WWVY[�ZLY]PJLZ�[OH[�HYL�H]HPSHISL�[V�[OLT��HUK�

���� 0IPK

����:LJ[PVU��� ����K��VM�[OL�*VUZ[P[\[PVU�

����5H[PVUHS�+PYLJ[VY�VM�7\ISPJ�7YVZLJ\[PVUZ�HUK�6[OLYZ�]�-YLLKVT�<UKLY�3H^�����������B����D�A(:*(���"����������:(�� ���:*(�"����������
:(*9������:*(�"�B����D���(SS�:(������:*(��

MVSSV^�\W�JVUZ\S[H[PVUZ�ZOV\SK�IL�OLSK���^LLR����
^LLRZ�HUK���TVU[OZ�HM[LY�Z\Y]P]VYZ�MPYZ[�WYLZLU[�
[OLTZLS]LZ�MVY�[YLH[TLU[�

3.1.1.6. Other Treatment that Survivors can Access74 
%� ,TLYNLUJ`�JVU[YHJLW[PVU��^OPJO�ZOV\SK�IL�NP]LU�

[V�HSS�MLTHSL�Z\Y]P]VYZ�^OV�WYLZLU[�[OLTZLS]LZ�
MVY�[YLH[TLU[�^P[OPU���KH`Z������OV\YZ��VM�[OL�
ZL_\HS�VMMLUJL��:\Y]P]VYZ�ZOV\SK�IL�PUMVYTLK�[OH[�
LTLYNLUJ`�JVU[YHJLW[PVU�^VYRZ�ILZ[�^OLU�P[�PZ�
[HRLU�HZ�ZVVU�HZ�WVZZPISL�HM[LY�[OL�VMMLUJL�OHZ�ILLU�
JVTTP[[LK��I\[�Z\Y]P]VYZ�JHUUV[�IL�YLM\ZLK�P[�PM�[OL`�
WYLZLU[�[OLTZLS]LZ�^P[OPU�[OL�����OV\Y�WLYPVK�

%� (U[P�[L[HU\Z�[V_VPK��PM�[OL�Z\Y]P]VY�^HZ�SHZ[�
PTT\UPZLK�HNHPUZ[�[L[HU\Z�TVYL�[OHU����`LHYZ�
LHYSPLY�

%� ;YLH[TLU[�MVY�ZL_\HSS`�[YHUZTP[[LK�PUMLJ[PVUZ�
%� /LWH[P[PZ�PTT\UPZH[PVU�MVY�Z\Y]P]VYZ�^OV�OH]L�UV[�

ILLU�JVTWSL[LS`�]HJJPUH[LK�VY�^OV�OH]L�ILLU�
PUMLJ[LK�

3.1.2. Court Proceedings 
3.1.2.1. Procedures in Court

(i) Preliminary Court Procedure
%� 6UJL�[OL�JHZL�OHZ�ILLU�PU]LZ[PNH[LK�HUK�[OL�

PU]LZ[PNH[PUN�VMMPJLY�PZ�ZH[PZMPLK�[OH[�H�WYVWLY�JHZL�
OHZ�ILLU�THKL�V\[��[OL�KVJRL[�^PSS�IL�ZLU[�[V�
[OL�5H[PVUHS�7YVZLJ\[PUN�(\[OVYP[`��57(��MVY�P[�[V�
KLJPKL�^OL[OLY�[OL�Z[H[L�^PSS�WYVZLJ\[L�[OL�HSSLNLK�
WLYWL[YH[VY��

%� ;OL�57(�TH`�KLJPKL�UV[�[V�WYVZLJ\[L�ILJH\ZL��
HM[LY�HZZLZZPUN�[OL�HSSLNH[PVUZ�HUK�[OL�PUMVYTH[PVU��
L]PKLUJL�HUK�^P[ULZZ�Z[H[LTLU[Z�VU�[OL�KVJRL[��
P[�PZ�VM�[OL�]PL^�[OH[�H�ZL_\HS�VMMLUJL�^HZ�UV[�
JVTTP[[LK��;OL�57(�TH`�HSZV�THRL�[OPZ�KLJPZPVU�
PM�P[�[OPURZ�[OH[�[OLYL�PZ�H�SHJR�VM�L]PKLUJL�HUK�[OH[�
TVYL�L]PKLUJL�JHUUV[�IL�VI[HPULK��(�Z\Y]P]VY�OHZ�
[OL�YPNO[�[V�YL]PL^�[OL�KLJPZPVU�UV[�[V�WYVZLJ\[L�H�
JHZL�]PH�[OL�VMMPJL�VM�[OL�5H[PVUHS�+PYLJ[VY�VM�7\ISPJ�
7YVZLJ\[PVUZ���HUK�[OYV\NO�[OL�/PNO�*V\Y[�VU�[OL�
IHZPZ�VM�SLNHSP[ �̀�� 

%� 0M�[OL�57(�KLJPKLZ�[V�WYVZLJ\[L�[OL�JHZL��[OL�
JHZL�^PSS�IL�WYLZLU[LK�[V�[OL�JV\Y[�MVY�P[�[V�KLJPKL�
^OL[OLY�[OL�HSSLNLK�WLYWL[YH[VY��YLMLYYLK�[V�HZ�[OL�
HJJ\ZLK�PU�JV\Y[�WYVJLLKPUNZ��ZOV\SK�IL�JVU]PJ[LK�
VM�[OL�ZL_\HS�VMMLUJL�
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(ii) Bail Application
%� ;OL�HJJ\ZLK�^PSS�HWWLHY�PU�JV\Y[�H�ML^�[PTLZ�ILMVYL�

[OL�HJ[\HS�OLHYPUN�VY�[YPHS�[V�HWWS`�MVY�IHPS�HUK�VI[HPU�
SLNHS�YLWYLZLU[H[PVU�HUK�MVY�[OL�WYVZLJ\[PVU�HUK�
[OL�HJJ\ZLK»Z�SLNHS�YLWYLZLU[H[P]L�[V�WYLWHYL�[OLPY�
JHZLZ�

%� ;OL�HJJ\ZLK�OHZ�[OL�YPNO[�[V�HWWS`�MVY�IHPS�� 
HUK�[OL�Z\Y]P]VY�OHZ�[OL�YPNO[�[V�H[[LUK�[OL�IHPS�
OLHYPUN����;OL�WYVZLJ\[VY�JHU�HYN\L�HNHPUZ[�[OL�
JV\Y[»Z�NYHU[PUN�[OL�IHPS�HWWSPJH[PVU�HUK�T\Z[�YHPZL�
HNNYH]H[PUN�MHJ[VYZ�HUK�JPYJ\TZ[HUJLZ�PU�KVPUN�
ZV��-VY�L_HTWSL��[OL�WYVZLJ\[VY�T\Z[�YHPZL�[OL�MHJ[�
[OH[�[OL�HJJ\ZLK�PZ�MHJPUN�V[OLY�JOHYNLZ�VM�ZL_\HS�
VMMLUJLZ�HUK�ZWLHR�[V�[OL�ZLYPV\ZULZZ�VM�[OL�L_[LU[�
VM�[OL�ZL_\HS�VMMLUJL�VM�^OPJO�OL�VY�ZOL�PZ�HJJ\ZLK��

%� ;OL�WYLZPKPUN�VMMPJLY�T\Z[�KLJPKL�^OL[OLY�[OL�
HJJ\ZLK�ZOV\SK�IL�NYHU[LK�IHPS��/L�VY�ZOL�^PSS�
UV[�NYHU[�H�IHPS�HWWSPJH[PVU�PM�OL�VY�ZOL�ILSPL]LZ�
[OH[�NYHU[PUN�P[�^PSS�UV[�IL�PU�[OL�PU[LYLZ[Z�VM�Q\Z[PJL�
ILJH\ZL!
�» ;OL�HJJ\ZLK�PZ�SPRLS`�[V�WVZL�H�KHUNLY�[V�[OL�

W\ISPJ�VY�^PSS�JVTTP[�H�ZLYPV\Z�JYPTPUHS�VMMLUJL��  
�» 0[�PZ�SPRLS`�[OH[�[OL�HJJ\ZLK�^PSS�[Y`�[V�L]HKL�[OL�

[YPHS��� 
�» 0[�PZ�SPRLS`�[OH[�[OL�HJJ\ZLK�^PSS�[Y`�[V�PU[LYMLYL�

^P[O�^P[ULZZLZ�VY�KLZ[YV`�L]PKLUJL��� 
�» ;OL�YLSLHZL�VM�[OL�HJJ\ZLK�VU�IHPS�JV\SK�

\UKLYTPUL�[OL�W\YWVZL�VM�[OL�JYPTPUHS�Q\Z[PJL�
Z`Z[LT����VY

�» 0[�PZ�SPRLS`�[OH[�YLSLHZPUN�[OL�HJJ\ZLK�^PSS�KPZ[\YI�
W\ISPJ�VYKLY��WLHJL�VY�ZLJ\YP[ �̀�� 

�����:�������M��VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��HUK�Z����*YPTPUHS�7YVJLK\YL�(J[����VM�� ����*7(��

�����)HPS�WYVJLLKPUNZ�HYL�NLULYHSS`�OLSK� PU�VWLU�JV\Y[��I\[� Z����VM� [OL�*OPSKYLU»Z�(J[����VM������WYV]PKLZ� [OH[�WYVJLLKPUNZ� PU]VS]PUN�H�
JOPSK��^OL[OLY�HZ�JVTWSHPUHU[�VY�HJJ\ZLK��T\Z[�IL�JSVZLK�HUK�JVUK\J[LK�PU�[OL�WYLZLUJL�VM�VUS`�[OVZL�WLYZVUZ�^OVZL�H[[LUKHUJL�PZ�
ULJLZZHY`��Z\JO�HZ�[OL�JOPSK�HJJ\ZLK»Z�WHYLU[Z�VY�SLNHS�N\HYKPHU�HUK�SLNHS�YLWYLZLU[H[P]L��PU�VYKLY�[V�WYV[LJ[�WYP]HJ`�HUK�JVUMPKLU[PHSP[`�
VM�[OL�JOPSK�

� ���:������(a)�VM�[OL�*7(�

�����:������(b)�

�����:������(c)�

�����:������(d)�

�����:������(e). 

����:�����)�(b)�

�����:�����:LL�HSZV�S v Kyriacou����������:(*9������6��

�����:���(�

�����:�����

����:�������(b)��0M�[OL�WYLZPKPUN�VMMPJLY�PZ�VM�[OL�]PL^�[OH[�[OL�VMMLUJL�Q\Z[PMPLZ�PTWYPZVUTLU[�VY�HUV[OLY�MVYT�VM�KL[LU[PVU�^P[OV\[�[OL�VW[PVU�
VM�H�MPUL�VY�[OH[�H�MPUL�VM�TVYL�[OHU�9������PZ�Q\Z[PMPLK��VY�PM�[OL�WYVZLJ\[VY�KPYLJ[Z�Z\JO�YLX\LZ[�[V�[OL�JV\Y[��[OL�JV\Y[�OHZ�[V�X\LZ[PVU�
[OL�HJJ\ZLK�HIV\[�[OL�HSSLNLK�MHJ[Z��;OL�WYVZLJ\[VY�^PSS�KPYLJ[�[OL�YLX\LZ[�ILJH\ZL�VM�[OL�HJJ\ZLK»Z�WYL]PV\Z�JVU]PJ[PVUZ�VY�ILJH\ZL�
VM�V[OLY� PUMVYTH[PVU�\URUV^U� [V� [OL�JV\Y[�H[� [OH[�Z[HNL��;OL�JVTWSL_P[`�VM� [OL�JOHYNL�TH`�HSZV�IL�H� MHJ[VY� PU�KL[LYTPUPUN�^OL[OLY�
X\LZ[PVUPUN�\UKLY�Z��������I��PZ�HWWYVWYPH[L�

%� )HPS�PZ�NYHU[LK�VU�JVUKP[PVU�[OH[�H�JLY[HPU�HTV\U[�VM�
TVUL`�PZ�WHPK�

%� ;OL�Z\Y]P]VY�JHU�HSZV�HZR�[OL�WYVZLJ\[VY�[V�YLX\LZ[�
[OH[�IHPS�IL�NYHU[LK�VUS`�VU�JLY[HPU�JVUKP[PVUZ��
;OL�JV\Y[�JHU�H[[HJO�JVUKP[PVUZ�Z\JO�HZ�[OH[�[OL�
HJJ\ZLK�T\Z[�UV[�PU[LYMLYL�^P[O�^P[ULZZLZ��PUJS\KPUN�
[OL�Z\Y]P]VY���T\Z[�YLZPKL�ZVTL^OLYL�VY�^P[O�
ZVTLVUL�ZWLJPMPJ��L[J��� 

%� 0M�[OL�HJJ\ZLK�MHPSZ�[V�JVTWS`�^P[O�[OL�IHPS�
JVUKP[PVUZ��IHPS�JHU�IL�^P[OKYH^U�PU�^OPJO�JHZL�
[OL�HJJ\ZLK�PZ�HYYLZ[LK�HUK�[HRLU�IHJR�[V�QHPS�[V�
H^HP[�[YPHS����-HPS\YL�[V�JVTWS`�^P[O�IHPS�JVUKP[PVUZ�
JHU�YLZ\S[�PU�[OL�HJJ\ZLK�ILPUN�MPULK�VY�PTWYPZVULK�
MVY�H�WLYPVK�VM�\W�[V�H�`LHY����:OV\SK�[OL�Z\Y]P]VY�
ILJVTL�H^HYL�VM�[OL�HJJ\ZLK�JVU[YH]LUPUN�[OL�
IHPS�JVUKP[PVUZ��OL�VY�ZOL�ZOV\SK�YLWVY[�P[�[V�[OL�
PU]LZ[PNH[PUN�VMMPJLY�PTTLKPH[LS �̀

(iii) The Plea
%� ;OL�WYLZPKPUN�VMMPJLY�HZRZ�[OL�HJJ\ZLK�[V�LU[LY�H�

WSLH�VM�N\PS[`�VY�UV[�N\PS[ �̀�0M�[OL�HJJ\ZLK�HKTP[Z�[V�
JVTTP[[PUN�[OL�JYPTL��OL�VY�ZOL�^PSS�[LSS�[OL�JV\Y[�
[OH[�OL�VY�ZOL�PZ�N\PS[ �̀�0M�[OL�HJJ\ZLK�OHZ�SLNHS�
YLWYLZLU[H[PVU��[OL�SLNHS�YLWYLZLU[H[P]L�JHU�OHUK�PU�
H�Z[H[LTLU[�[V�[OL�JV\Y[�^OPJO�[LSSZ�[OL�WYLZPKPUN�
VMMPJLY�[OH[�[OL�HJJ\ZLK�HKTP[Z�[V�[OL�ZL_\HS�
VMMLUJL��� 

%� ;OL�WYLZPKPUN�VMMPJLY�^PSS�HZR�X\LZ[PVUZ�[V�THRL�Z\YL�
[OH[�[OL�N\PS[`�WSLH�OHZ�ILLU�LU[LYLK�]VS\U[HYPS`�HUK�
[OH[�[OL�HJJ\ZLK�PZ�N\PS[`�PU�SH^��P�L��HKTP[Z�HSS�[OL�
LSLTLU[Z�VM�[OH[�WHY[PJ\SHY�VMMLUJL�����;OL�Z[H[L�OHZ�
[V�KLJPKL�^OL[OLY�[OL�Z[H[LTLU[�OHUKLK�PU�\UKLY�



GENDER-BASED VIOLENCE

HIV/TB AND THE LAW - A LEGAL RESOURCE

���

ZLJ[PVU��������VM�[OL�*7(�PZ�HJJLW[HISL"�PM�P[�PZ�UV[��
L]PKLUJL�T\Z[�IL�SLK�I`�[OL�HJJ\ZLK��0M�[OL�Z[H[L�
HJJLW[Z�[OL�HJJ\ZLK»Z�]LYZPVU��MHJ[Z�VU�YLJVYK�JHU�
IL�\ZLK�MVY�[OL�W\YWVZLZ�VM�ZLU[LUJPUN��  

%� 0M�[OL�WSLH�PZ�HJJLW[LK��WYVJLLKPUNZ�TV]L�[V�[OL�
ZLU[LUJPUN�Z[HNL�

%� 0M�[OL�HJJ\ZLK�WSLHKZ�UV[�N\PS[`�VY�[OL�WYLZPKPUN�
VMMPJLY�PZ�UV[�JVU]PUJLK�[OH[�[OL�HJJ\ZLK�OHZ�
HKTP[[LK�[V�JVTTP[[PUN�[OL�VMMLUJL��[OL�JHZL�NVLZ�
[V�H�M\SS�OLHYPUN�VM�HSS�[OL�L]PKLUJL��H�[YPHS�� � 

(iv) The Trial
%� )LJH\ZL�[OL�Z[H[L�IYPUNZ�[OL�JHZL�HNHPUZ[�[OL�

HJJ\ZLK��[OL�Z\Y]P]VY�PZ�H�^P[ULZZ�MVY�[OL�WYVZLJ\[VY�
HUK�^PSS�IL�YLX\PYLK�[V�[LZ[PM`�PU�JV\Y[�HZ�H�^P[ULZZ�
MVY�[OL�Z[H[L�

%� ;OL�WYVZLJ\[VY�Z[HY[Z�I`�SLHKPUN�L]PKLUJL�[OH[�[OL�
HJJ\ZLK�KPK�JVTTP[�[OL�ZL_\HS�VMMLUJL�HZ�JOHYNLK��
;OL�Z\Y]P]VY�^PSS�IL�JHSSLK�HZ�^P[ULZZ�HUK�[LSS�[OL�JV\Y[�
^OH[�OHWWLULK��;OL�OLHS[OJHYL�WYVMLZZPVUHS�^OV�
L_HTPULK�[OL�Z\Y]P]VY�^PSS�HSZV�IL�JHSSLK�[V�[LZ[PM �̀

%� +\YPUN�[OL�JV\Y[�WYVJLLKPUNZ��[OL�HJJ\ZLK»Z�SLNHS�
YLWYLZLU[H[P]L�^PSS�WYLZLU[�[OL�HJJ\ZLK»Z�JHZL�[V�[OL�
JV\Y[�PU�HU�H[[LTW[�[V�OH]L�[OL�HJJ\ZLK�HJX\P[[LK��
0U�KVPUN�ZV��[OL�HJJ\ZLK»Z�SLNHS�YLWYLZLU[H[P]L�^PSS�
SLHK�L]PKLUJL�HUK�JHSS�^P[ULZZLZ�[V�[LZ[PM`�PU�MH]V\Y�
VM�[OL�HJJ\ZLK��/L�VY�ZOL�^PSS�X\LZ[PVU�[OL�Z\Y]P]VY�
HZ�H�^P[ULZZ��;OL�SLNHS�YLWYLZLU[H[P]L»Z�QVI�PZ�[V�
WYV]L�[OH[�[OL�HJJ\ZLK�KPK�UV[�JVTTP[�[OL�ZL_\HS�
VMMLUJL�VY�[OH[�[OLYL�^HZ�H�NVVK�YLHZVU�MVY�[OL�
HJJ\ZLK»Z�JVTTPZZPVU�VM�[OL�VMMLUJL�¶�MVY�L_HTWSL��
ZVTLVUL�MVYJLK�[OL�HJJ\ZLK�[V�JVTTP[�[OL�VMMLUJL�
I`�W\[[PUN�OPT�VY�OLY�PU�MLHY�VM�OPZ�VY�OLY�SPML�PM�OL�VY�
ZOL�KPK�UV[�JVTWS �̀

%� ;OL�SLNHS�YLWYLZLU[H[P]L�VM�[OL�HJJ\ZLK�JHU�HZR�[OL�
Z\Y]P]VY�X\LZ[PVUZ�HIV\[�^OH[�OHWWLULK��JYVZZ�
L_HTPUH[PVU���0M�[OL�HJJ\ZLK�OHZ�UV�SLNHS�YLWYLZLU[H[P]L��
OL�VY�ZOL�TH`�JYVZZ�L_HTPUL�[OL�Z\Y]P]VY�

%� ;OL�WYLZPKPUN�VMMPJLY�OLHYZ�[OL�L]PKLUJL�MVY�HUK�
HNHPUZ[�[OL�HJJ\ZLK��/L�VY�ZOL�JHU�YLX\LZ[�[OH[�
TVYL�PUMVYTH[PVU�IL�VI[HPULK�MVY�[OL�WYVZLJ\[PVU�VM�
[OL�JHZL�Z\JO�HZ�M\Y[OLY�Z[H[LTLU[Z�MYVT�^P[ULZZLZ�
VY�V[OLY�L]PKLUJL�Z\JO�HZ�JSV[OPUN�P[LTZ�VY�VIQLJ[Z�

� � S v Martin �  ������:(*9������>��H[�W�����L¶O�

 ���:�����VM�[OL�*7(�

 ���:LL�S v T����������:(*9������,��H[�WHYH�����

 ���:����VM�:L_\HS�6MMLUJLZ�(J[� �����THRLZ�WYL]PV\Z�JVUZPZ[LU[� Z[H[LTLU[Z� HKTPZZPISL� ºPU� JYPTPUHS� WYVJLLKPUNZ� PU]VS]PUN� [OL� HSSLNLK�
JVTTPZZPVU�VM�H�ZL_\HS�VMMLUJL»�HUK�WYV]PKLZ�[OH[�H�JV\Y[�ºTH`�UV[�KYH^�HU`�PUMLYLUJL�VUS`�MYVT�[OL�HIZLUJL�VM�Z\JO�WYL]PV\Z�JVUZPZ[LU[�
Z[H[LTLU[Z»�

 �� S v Hammond����������:(*9������:*(��

\ZLK�PU�[OL�JVTTPZZPVU�VM�[OL�ZL_\HS�VMMLUJL��
;OL�WYVJLLKPUNZ�JHU�IL�WVZ[WVULK�[V�HSSV^�[OPZ�
HKKP[PVUHS�PUMVYTH[PVU�VY�L]PKLUJL�[V�IL�VI[HPULK�

%� (M[LY�[OL�JV\Y[�OHZ�OLHYK�L]PKLUJL�MYVT�[OL�
WYVZLJ\[PVU�HUK�[OL�HJJ\ZLK��[OL�WYLZPKPUN�
VMMPJLY�^PSS�KLJPKL�^OL[OLY�[OL�HJJ\ZLK�PZ�N\PS[`�VM�
JVTTP[[PUN�[OL�ZL_\HS�VMMLUJL��;OL�[LZ[�[OH[�[OL�
WYLZPKPUN�VMMPJLY�^PSS�\ZL�PZ�^OL[OLY�P[�PZ�IL`VUK�H�
YLHZVUHISL�KV\I[�[OH[�[OL�HJJ\ZLK�JVTTP[[LK�[OL�
VMMLUJL��0U�V[OLY�^VYKZ��P[�PZ�UV[�YLHZVUHIS`�WVZZPISL�
[OH[�[OL�HJJ\ZLK»Z�]LYZPVU�[OH[�OL�VY�ZOL�PZ�PUUVJLU[�
PZ�[Y\L"�[OLYLMVYL��[OL�HJJ\ZLK�T\Z[�IL�N\PS[`�VM�[OL�
VMMLUJL� � 

%� 0[�PZ�HSZV�WVZZPISL�MVY�[OL�JV\Y[�[V�JVU]PJ[�[OL�
VMMLUKLY�VM�H�SLZZLY�VMMLUJL�PM�P[�PZ�UV[�ZH[PZMPLK�[OH[�
Z\MMPJPLU[�L]PKLUJL�^HZ�WYLZLU[LK�[V�WYV]L�[OH[�[OL�
HJJ\ZLK�PU�MHJ[�JVTTP[[LK�[OL�ZL_\HS�VMMLUJL��-VY�
L_HTWSL��[OL�HJJ\ZLK�JV\SK�IL�JVU]PJ[LK�VM�ZL_\HS�
HZZH\S[�YH[OLY�[OHU�YHWL�VY�JVTWLSSLK�ZL_\HS�HZZH\S[�
YH[OLY�[OHU�ZL_\HS�HZZH\S[�

3.1.2.2. Relevant Rules of Evidence

(i) Previous Consistent Statements

0M�[OL�Z\Y]P]VY�THKL�Z[H[LTLU[Z�HIV\[�[OL�ZL_\HS�VɈLUJL�
ILMVYL�NP]PUN�L]PKLUJL�PU�JV\Y[�HUK�THRLZ�[OL�ZHTL�VY�
ZPTPSHY� Z[H[LTLU[Z� K\YPUN� [OL� JV\Y[� WYVJLLKPUNZ�� [OL�
Z[H[LTLU[Z�THKL� ILMVYL� JV\Y[� WYVJLLKPUNZ� ILNHU� JHU�
IL� [HRLU� PU[V�HJJV\U[�I`� [OL�JV\Y[�^OLU� P[� PZ�KLJPKPUN�
^OL[OLY�[V�JVU]PJ[�[OL�HJJ\ZLK��;OL�JV\Y[�JHUUV[�OVSK�P[�
HNHPUZ[�[OL�JVTWSHPUHU[�[OH[�OL�VY�ZOL�THKL�UV�WYL]PV\Z�
JVUZPZ[LU[�Z[H[LTLU[Z�VY�THKL�WYL]PV\Z�Z[H[LTLU[Z�[OH[�
KPɈLY�MYVT�^OH[�^HZ�ZHPK�PU�JV\Y[��WYL]PV\Z�PUJVUZPZ[LU[�
Z[H[LTLU[Z�� � 

)LMVYL� [OL� :L_\HS� 6ɈLUJLZ� (J[� JHTL� PU[V� VWLYH[PVU��
JV\Y[Z� ^LYL� HSSV^LK� [V� OVSK� PUJVUZPZ[LU[� Z[H[LTLU[Z�
HNHPUZ[� [OL� JVTWSHPUHU[�� ;OPZ� ^HZ� KL[YPTLU[HS� [V�
JVTWSHPUHU[Z!� Z\Y]P]VYZ� VM� ZL_\HS� VɈLUJLZ� HYL� VM[LU�
KLLWS`� [YH\TH[PZLK� I`� [OLPY� L_WLYPLUJL� HUK� JHU�
THRL� PUJVUZPZ[LU[� Z[H[LTLU[Z� HZ� H� YLZ\S[� �� 0U� [OLZL�
JPYJ\TZ[HUJLZ� HU� PUJVUZPZ[LU[� Z[H[LTLU[� KVLZ� UV[�
ULJLZZHYPS`�TLHU�[OH[�[OL�JVTWSHPUHU[�PZ�UV[�[LSSPUN�[OL�
[Y\[O�
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(ii) Delayed Reporting

;OL�JV\Y[�JHUUV[�]PL^�[OL�MHJ[�[OH[�H�ZL_\HS�VɈLUJL�^HZ�
YLWVY[LK� SVUN� HM[LY� P[� ^HZ� JVTTP[[LK� ULNH[P]LS`� VY� PU�
MH]V\Y�VM�[OL�HJJ\ZLK��;OPZ�TLHUZ�[OH[�[OL�JV\Y[�JHUUV[�
JVUJS\KL� [OH[� H� ZL_\HS� VɈLUJL� KPK� UV[� OHWWLU� ZPTWS`�
ILJH\ZL�H�SVUN�WLYPVK�VM�[PTL�LSHWZLK�IL[^LLU�[OL�KH[L�
VU�^OPJO�[OL�HSSLNLK�ZL_\HS�VɈLUJL�[VVR�WSHJL�HUK�[OL�
KH[L�VU�^OPJO�[OL�JVTWSHPUHU[�YLWVY[LK�[OL�VɈLUJL� � 

(iii) The Cautionary Rule

0U� [LYTZ� VM� Y\SLZ� VM� L]PKLUJL� HUK� WYVJLK\YL�� [OL�
:L_\HS�6ɈLUJLZ�(J[�OHZ�ÄUHSS`�ZJYHWWLK�[OL�\ZL�VM�[OL�
JH\[PVUHY`� Y\SL� PU� JHZLZ� JVUJLYUPUN� ZL_\HS� VɈLUJLZ��
;OPZ�TLHUZ�[OH[�JV\Y[Z�HYL�UV�SVUNLY�WLYTP[[LK�[V�[YLH[�
[OL�L]PKLUJL�VM�YHWL�JVTWSHPUHU[Z� º^P[O�JH\[PVU»�ZVSLS`�
ILJH\ZL�ºVM�[OL�UH[\YL�VM�[OL�VɈLUJL»� ��;OL�JH\[PVUHY`�
Y\SL� PZ� H� Y\SL� VM� WYHJ[PJL� HPTLK� H[� HZZPZ[PUN� Q\KNLZ�
PU� HZZLZZPUN� L]PKLUJL�� 0[� YLX\PYLZ� Q\KPJPHS� VɉJLYZ� [V�
L_LYJPZL�JH\[PVU�ILMVYL�HKVW[PUN�[OL�L]PKLUJL�VM�JLY[HPU�
^P[ULZZLZ� VU� [OL� NYV\UKZ� [OH[� [OL� L]PKLUJL� VM� Z\JO�
^P[ULZZLZ� PZ� PUOLYLU[S`� WV[LU[PHSS`� \UYLSPHISL� �� ;OL� Y\SL�
[O\Z�YLX\PYLZ�WYLZPKPUN�VɉJLYZ�[V�YLNHYK�^P[O�JH\[PVU�[OL�
L]PKLUJL�VM�JOPSKYLU�HUK�HJJVTWSPJLZ��HUK�WYL]PV\ZS`�[OL�
L]PKLUJL�VM�JVTWSHPUHU[Z�PU�ZL_\HS�VɈLUJL�JHZLZ��[VV�� � 

;OL� :\WYLTL� *V\Y[� VM� (WWLHS� Y\SLK� PU� �  � �� [OH[�
[OL� \ZL� VM� [OL� JH\[PVUHY`� Y\SL� PU� JHZLZ� JVUJLYUPUN�
ZL_\HS� VɈLUJLZ� ^HZ� IHZLK� VU� VIZVSL[L� HUK� PYYH[PVUHS�
HZZ\TW[PVUZ�� 0[� OLSK� [OH[� [OL� Y\SL� º\UQ\Z[S`� Z[LYLV[`WLZ�
JVTWSHPUHU[Z� PU� ZL_\HS� HZZH\S[� JHZLZ� �V]LY^OLSTPUNS`�
^VTLU��HZ�WHY[PJ\SHYS`�\UYLSPHISL�� 0U� B[OL�:V\[O�(MYPJHUD�
Z`Z[LT�VM� SH �̂� [OL�I\YKLU� PZ�VU� [OL�:[H[L� [V�WYV]L� [OL�
N\PS[�VM�HU�HJJ\ZLK�IL`VUK�YLHZVUHISL�KV\I[�¶�UV�TVYL�
HUK�UV�SLZZ��;OL�L]PKLUJL�PU�H�WHY[PJ\SHY�JHZL�TH`�JHSS�
MVY�H�JH\[PVUHY`�HWWYVHJO��I\[�[OH[�PZ�H�MHY�JY`�MYVT�[OL�
HWWSPJH[PVU�VM�H�NLULYHS�JH\[PVUHY`�Y\SL�»    

 ��� Bothma v Els and others����������:(������**���:LL�Z�� �VM�:L_\HS�6MMLUJLZ�(J[������

 ����:����VM�:L_\HS�6MMLUJLZ�(J[�

 ����+;�ALMMLY[[�HUK�(7�7HPaLZ�Essential Evidence��+\YIHU!�3L_PZ5L_PZ��������H[�W���� �

 ��� 0IPK�

 ��� S v J �  ������:(� ����:*(��

  ���0IPK��H[�W����� �

�����B�  �D���(SS�,9������*(��H[�W������

����:��������VM�[OL�*7(�

;OL� JV\Y[� LUKVYZLK� [OL� N\PKLSPULZ� MVYT\SH[LK� I`� [OL�
*V\Y[�VM�(WWLHS�VM�,UNSHUK�HUK�>HSLZ�PU�R v Makanjuola, 
R v Easton����HUK�OLSK�[OH[�[OL`�V\NO[�[V�IL�HWWSPLK� PU�
SPUL�^P[O�:V\[O�(MYPJHU�SH �̂�WHY[PJ\SHYS`�[OL�[OPYK�N\PKLSPUL�
^OPJO�YLHKZ�

¸0U�ZVTL�JHZLZ��P[�TH`�IL�HWWYVWYPH[L�MVY�[OL�Q\KNL�
[V�^HYU�[OL�Q\Y`�[V�L_LYJPZL�JH\[PVU�ILMVYL�HJ[PUN�
\WVU� [OL� \UZ\WWVY[LK� L]PKLUJL� VM� H� ^P[ULZZ��
;OPZ�^PSS� UV[� IL� ZV� ZPTWS`� ILJH\ZL� [OL�^P[ULZZ�
PZ� H� JVTWSHPUHU[� VM� H� ZL_\HS� VɈLUJL� UVY� ^PSS� P[�
ULJLZZHYPS`� IL� ZV� ILJH\ZL� H�^P[ULZZ� PZ� HSSLNLK�
[V� IL� HU� HJJVTWSPJL�� ;OLYL� ^PSS� ULLK� [V� IL� HU�
L]PKLU[PHS�IHZPZ�MVY�Z\NNLZ[PUN�[OH[�[OL�L]PKLUJL�
VM� [OL� ^P[ULZZ�TH`� IL� \UYLSPHISL�� (U� L]PKLU[PHS�
IHZPZ� KVLZ� UV[� PUJS\KL� TLYL� Z\NNLZ[PVUZ� I`�
JYVZZ�L_HTPUPUN�JV\UZLS�¹

;OL� :L_\HS� 6ɈLUJLZ� (J[� UV^� HJRUV^SLKNLZ� [OH[�
JVTWSHPUHU[Z�PU�JHZLZ�PU]VS]PUN�ZL_\HS�VɈLUJLZ�ZOV\SK�
UV[�IL�[YLH[LK�HU`�KPɈLYLU[S`�MYVT�JVTWSHPUHU[Z�PU�V[OLY�
JHZLZ�ZPUJL� [OLYL� PZ�UV� YLHZVU� [V�ILSPL]L� [OH[� [OL`�HYL�
SLZZ�JYLKPISL�[OHU�Z\Y]P]VYZ��VM�V[OLY�JYPTLZ�

3.1.2.3. Character Evidence and Evidence of Sexual 
History

;OL� JV\Y[� JHUUV[� HJJLW[� L]PKLUJL� VM� H� JVTWSHPUHU[»Z�
ZL_\HS� OPZ[VY`� VY� JOHYHJ[LY� \USLZZ� [OL� HJJ\ZLK»Z� SLNHS�
YLWYLZLU[H[P]L� VI[HPUZ� WLYTPZZPVU� MYVT� [OL� JV\Y[� [V�
SLHK�Z\JO�L]PKLUJL�VY� [OL�WYVZLJ\[PVU� PU[YVK\JLZ�Z\JO�
L]PKLUJL����� ;OPZ� TLHUZ� [OH[� [OL� JVTWSHPUHU[»Z� ZL_\HS�
OPZ[VY`�JHUUV[�IL�[HRLU�PU[V�HJJV\U[�I`�[OL�JV\Y[�\USLZZ�
[OL� JV\Y[� HSSV^Z� [OL� HJJ\ZLK»Z� SLNHS� YLWYLZLU[H[P]L�
[V� Z\ITP[� Z\JO� L]PKLUJL�� )LMVYL� [OL� JV\Y[� HSSV^Z� [OL�
HJJ\ZLK»Z� SLNHS� YLWYLZLU[H[P]L� [V� SLHK� Z\JO� L]PKLUJL��
P[�T\Z[�IL�ZH[PZÄLK� [OH[� [OL�L]PKLUJL� PZ� YLSL]HU[� [V� [OL�
WYVJLLKPUNZ�H[�OHUK��0U�KL[LYTPUPUN�̂ OL[OLY�[OL�L]PKLUJL�
PZ� YLSL]HU[�� [OL�JV\Y[�T\Z[�JVUZPKLY�^OL[OLY� P[� PZ� PU� [OL�
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PU[LYLZ[Z�VM�Q\Z[PJL�HUK�ZVJPL[`�[V�HKTP[�[OL�L]PKLUJL���� 
;OL�JV\Y[�JHUUV[�HSSV^�[OL�L]PKLUJL�PM��PU�P[Z�VWPUPVU��[OL�
L]PKLUJL� ^PSS� Z\WWVY[� HU� HZZ\TW[PVU� [OH[�� ILJH\ZL� VM�
[OL�WHY[PJ\SHY�UH[\YL�VM�[OL�JVTWSHPUHU[»Z�L_WLYPLUJL�VY�
JVUK\J[��P[�PZ�SPRLS`�[OH[�OL�VY�ZOL�JVUZLU[LK�[V�[OL�ZL_\HS�
HJ[�VY�PZ�SLZZ�JHWHISL�VM�[LSSPUN�[OL�[Y\[O�

3.1.2.4. Sentencing

:OV\SK� [OL� JV\Y[� KLJPKL� [OH[� [OL� HJJ\ZLK� PZ� N\PS[`� VM�
JVTTP[[PUN�H�ZL_\HS�VɈLUJL�� P[�T\Z[�W\UPZO�OPT�VY�OLY�
I`�PTWVZPUN�H�ZLU[LUJL�PU�[LYTZ�VM�[OL�:L_\HS�6ɈLUJLZ�
(J[�� 7\UPZOTLU[� JHU� PUJS\KL� PTWYPZVUTLU[�� WH`TLU[�
VM�H�ÄUL�VY�H[[LUKHUJL�H[�H�ZL_\HS�VɈLUKLYZ»�[YLH[TLU[�
WYVNYHTTL�� ;OL� ZLU[LUJL� [OH[� PZ� PTWVZLK� VU� [OL�
VɈLUKLY�KLWLUKZ�VU�[OL�UH[\YL�HUK�ZLYPV\ZULZZ�VM�[OL�
ZL_\HS�VɈLUJL�HUK�VU�OPZ�VY�OLY�WLYZVUHS�JPYJ\TZ[HUJLZ�
�Z\JO�HZ�HNL��WYL]PV\Z�JVU]PJ[PVUZ�HUK�ZV�VU��HUK� [OL�
PU[LYLZ[Z�VM�[OL�JVTT\UP[`�VY�ZVJPL[ �̀

4PUPT\T� ZLU[LUJLZ� HYL� WYLZJYPILK� MVY� JLY[HPU� ZL_\HS�
VɈLUJLZ�Z\JO�HZ�YHWL��;OL�TPUPT\T�ZLU[LUJL�MVY�YHWL�
PZ� ��� `LHYZ� PTWYPZVUTLU[����� ;OL� TPUPT\T� ZLU[LUJL�
MVY� H� ÄYZ[�[PTL� VɈLUKLY� JVU]PJ[LK� VM� YHWL� PZ� ��� `LHYZ�
PTWYPZVUTLU[�� MVY� H� ZLJVUK�[PTL� VɈLUKLY� ��� `LHYZ�
PTWYPZVUTLU[� HUK� MVY� H� [OPYK�[PTL� VɈLUKLY� ��� `LHYZ�
PTWYPZVUTLU[�� 6ɈLUKLYZ� ^OV� JVTTP[� YHWL� PU� JLY[HPU�
JPYJ\TZ[HUJLZ� JHU� IL� ZLU[LUJLK� [V� SPML� PTWYPZVUTLU[�
�^OPJO� PZ����`LHYZ� PTWYPZVUTLU[������ ;OPZ� ZLU[LUJL�JHU�
IL�PTWVZLK�VU�VɈLUKLYZ�̂ OV�YHWL�H�JOPSK�\UKLY����̀ LHYZ�
VM�HNL�VY�H�TLU[HSS`�KPZHISLK�WLYZVU��^OV�JVTTP[�YHWL�

�����0U�:�]�4����������:(������:*(��H[�W������[OL�:\WYLTL�*V\Y[�VM�(WWLHS�PU�PU[LYWYL[PUN�Z��������VM�[OL�*7(�X\V[LK�^P[O�HWWYV]HS�[OL�
MVSSV^PUN�YLTHYRZ�MYVT�9�]�=PVSH�B� ��D���(SS�,9�����*(��H[�W�����PU�YLNHYK�[V�H�ZPTPSHYS`�^VYKLK�WYV]PZPVU�VM�[OL�<2»Z�:L_\HS�6MMLUJLZ�
�(TLUKTLU[��(J[�� ��!� ºBZ����D�^HZ�HPTLK�WYPTHYPS`�H[�WYV[LJ[PUN�JVTWSHPUHU[Z� MYVT�JYVZZ�L_HTPUH[PVU�HZ� [V�JYLKP[�� MYVT�X\LZ[PVUZ�
^OPJO�^LU[�TLYLS`�[V�JYLKP[�HUK�UV�TVYL»��;OL�JV\Y[�OLSK�[OH[�[OLZL�YLTHYRZ�HWWSPLK�^P[O�LX\HS�MVYJL�[V�Z��������VM�[OL�*7(��;OL�JV\Y[�
^LU[�VU�[V�OVSK�[OH[�L]LU�PU�[OL�HIZLUJL�VM�ZWLJPMPJ�Z[H[\[VY`�WYLZJYPW[PVUZ�P[�^V\SK�IL�WYVWLY�MVY�H�JV\Y[�[V�JVUZPKLY�[OL�MVSSV^PUN�PU�
KL[LYTPUPUN�[OL�HKTPZZPIPSP[`�VM�L]PKLUJL�\UKLY�Z�������!�º�H��[OL�PU[LYLZ[Z�VM�Q\Z[PJL��PUJS\KPUN�[OL�YPNO[�VM�[OL�HJJ\ZLK�[V�THRL�H�M\SS�
HUZ^LY�HUK�KLMLUJL"� �I��ZVJPL[`»Z� PU[LYLZ[� PU�LUJV\YHNPUN�[OL�YLWVY[PUN�VM�ZL_\HS�HZZH\S[�VMMLUJLZ"� �J��^OL[OLY�[OLYL� PZ�H�YLHZVUHISL�
WYVZWLJ[�[OH[�[OL�L]PKLUJL�^PSS�HZZPZ[�PU�HYYP]PUN�H[�H�Q\Z[�KL[LYTPUH[PVU�PU�[OL�JHZL"��K��[OL�ULLK�[V�YLTV]L�MYVT�[OL�MHJ[�MPUKPUN�WYVJLZZ�
HU`�KPZJYPTPUH[VY`�ILSPLM�VY�IPHZ"��L��[OL�YPZR�[OH[�[OL�L]PKLUJL�TH`�\UK\S`�HYV\ZL�ZLU[PTLU[Z�VM�WYLQ\KPJL��Z`TWH[O`�VY�OVZ[PSP[`���"��M��[OL�
WV[LU[PHS�WYLQ\KPJL�[V�[OL�JVTWSHPUHU[»Z�WLYZVUHS�KPNUP[`�HUK�YPNO[�VM�WYP]HJ`"��N��[OL�YPNO[�VM�[OL�JVTWSHPUHU[�HUK�VM�L]LY`�PUKP]PK\HS�[V�
WLYZVUHS�ZLJ\YP[`�HUK�[V�[OL�M\SS�WYV[LJ[PVU�HUK�ILULMP[�VM�[OL�SH^"��O��HU`�V[OLY�MHJ[VY�[OH[�[OL�BWYLZPKPUN�VMMPJLYD�JVUZPKLYZ�YLSL]HU[»��H[�
W�������X\V[PUN�Z��������VM�[OL�*HUHKPHU�*YPTPUHS�*VKL���*V\Y[Z�ZOV\SK�NYHU[�HU�HWWSPJH[PVU�[V�HKK\JL�L]PKLUJL�VM�VY�W\[�X\LZ[PVUZ�[V�
H�JVTWSHPUHU[�HIV\[�[OL�JVTWSHPUHU[»Z�WYL]PV\Z�ZL_\HS�L_WLYPLUJL�VY�JVUK\J[�PM�[OL`�HYL�ZH[PZMPLK�[OH[�Z\JO�L]PKLUJL�VY�X\LZ[PVUPUN�
º�H��YLSH[LZ�[V�H�ZWLJPMPJ�PUZ[HUJL�VM�ZL_\HS�HJ[P]P[`�YLSL]HU[�[V�H�MHJ[�PU�PZZ\L"��I��PZ�SPRLS`�[V�YLI\[�L]PKLUJL�WYL]PV\ZS`�HKK\JLK�I`�[OL�
WYVZLJ\[PVU"��J��PZ�SPRLS`�[V�L_WSHPU�[OL�WYLZLUJL�VM�ZLTLU�VY�[OL�ZV\YJL�VM�WYLNUHUJ`�VY�KPZLHZL�VY�HU`�PUQ\Y`�[V�[OL�JVTWSHPUHU[�^OLYL�
P[�PZ�YLSL]HU[�[V�H�MHJ[�PU�PZZ\L"�VY��K��PZ�UV[�Z\IZ[HU[PHSS`�V\[^LPNOLK�I`�P[Z�WV[LU[PHS�WYLQ\KPJL�[V�[OL�JVTWSHPUHU[»Z�WLYZVUHS�KPNUP[`�HUK�
YPNO[�[V�WYP]HJ`"�VY��L��PZ�M\UKHTLU[HS�[V�[OL�HJJ\ZLK»Z�KLMLUJL»��H[�W�������

�����:����VM�[OL�*YPTPUHS�3H^�(TLUKTLU[�(J[�����VM��  ��

�����:������(b)�

�����:LL�*OHW�����VU�^YVUNM\S�[YHUZTPZZPVU�VM�/0=�

�����:�������VM�[OL�*YPTPUHS�3H^�(TLUKTLU[�(J[�����VM��  ��

�����0IPK�

�����0IPK�

TVYL�[OHU�VUJL��VY�^OV�JVTTP[�YHWL�RUV^PUN�[OH[�[OL`�
HYL�/0=�WVZP[P]L�HUK�JV\SK�PUMLJ[�[OLPY�]PJ[PT�^P[O�/0=���� 

4PUPT\T�ZLU[LUJLZ�JHU�IL�KL]PH[LK�MYVT�PU�Z\IZ[HU[PHS�
HUK� JVTWLSSPUN� JPYJ\TZ[HUJLZ� VUS`���� ¶� [OLYL�T\Z[� IL�
H�NVVK�YLHZVU�MVY�Z\JO�H�KL]PH[PVU��(U�VɈLUKLY�JHUUV[�
IL� NP]LU� H� ZLU[LUJL� [OH[� PZ� SLZZ� [OHU� [OL� WYLZJYPILK�
TPUPT\T�ZLU[LUJL�ZPTWS`�ILJH\ZL�VM�[OL�]PJ[PT»Z�ZL_\HS�
OPZ[VY`� �L�N�� [OL� Z\Y]P]VY� PZ� H� ZL_� ^VYRLY� VY� OHZ� OHK�
ZL_\HS�PU[LYJV\YZL�^P[O�THU`�WHY[ULYZ���[OL�Z\Y]P]VY�^HZ�
UV[�WO`ZPJHSS`�PUQ\YLK�K\YPUN�[OL�YHWL��L�N��[OL�Z\Y]P]VY»Z�
]HNPUH� KVLZ� UV[� ZOV^� L]PKLUJL� VM� MVYJLK� WLUL[YH[PVU�
VY� [OL� Z\Y]P]VY�^HZ�UV[�ILH[LU�^OPSL�ILPUN� YHWLK��� [OL�
HJJ\ZLK»Z� J\S[\YHS� VY� YLSPNPV\Z�ILSPLMZ� WLYTP[� OPZ� VY� OLY�
HJ[PVUZ��L�N��JLY[HPU�YLSPNPVUZ�HUK�J\S[\YLZ�ZH`�[OH[�H�^PML�
JHU�UL]LY�YLM\ZL�[V�OH]L�ZL_�^P[O�OLY�O\ZIHUK���VY� [OL�
Z\Y]P]VY� OHK� ILLU� PU� HU� PU[PTH[L� YLSH[PVUZOPW� ^P[O� [OL�
HJJ\ZLK�ZVTL�[PTL�ILMVYL�[OL�YHWL�

;OL�WYLZPKPUN�VɉJLY�JHU�PTWVZL�H�ZLU[LUJL�SLZZ�ZL]LYL�
[OHU� [OL� WYLZJYPILK�TPUPT\T� ZLU[LUJL� PM� OL� VY� ZOL� PZ�
VM� [OL� ]PL^� [OH[� Z\ɉJPLU[� ºZ\IZ[HU[PHS� HUK� JVTWLSSPUN»�
JPYJ\TZ[HUJLZ�L_PZ[�[V�Q\Z[PM`�[OL�SLZZLY�ZLU[LUJL�����/L�
VY� ZOL�T\Z[� IL� ZH[PZÄLK� [OH[� [OL� WYLZJYPILK�TPUPT\T�
ZLU[LUJL�KVLZ�UV[�Ä[�[OL�JYPTL�VY�PZ�[VV�OHYZO�VY�^V\SK�
IL�\UMHPY�[V�[OL�VɈLUKLY�HUK�[OL�ULLKZ�VM�ZVJPL[ �̀��� 

6ɈLUKLYZ�OH]L�[OL�YPNO[�[V�HWWLHS�HNHPUZ[�[OLPY�JVU]PJ[PVU�
VY�[OL�ZLU[LUJL�PTWVZLK��0M�HU�VɈLUKLY�Z\JJLLKZ�̂ P[O�HU�
HWWLHS��[OL�JVU]PJ[PVU�JHU�IL�JOHUNLK�[V�HU�HJX\P[[HS�VY�
[OL�ZLU[LUJL�JHU�IL�YLK\JLK�[V�H�SLZZLY�ZLU[LUJL�
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0U� [LYTZ� VM� [OL�*7(� Z\Y]P]VYZ� VM� H� ZL_\HS� VɈLUJL� JHU�
HWWS`� MVY� H� JVTWLUZH[PVU� VYKLY� HM[LY� [OL� VɈLUKLY� OHZ�
ILLU�JVU]PJ[LK��;OPZ�TLHUZ�[OH[�H�Z\Y]P]VY�JHU�HWWS`�[V�
H�JV\Y[� MVY� [OL�VɈLUKLY�[V�WH`�OPT�VY�OLY� MVY� [OL�JVZ[Z�
PUJ\YYLK�HZ�H�YLZ\S[�VM�[OL�ZL_\HS�VɈLUJL��0[�PZ�PTWVY[HU[�
[V� UV[L� [OH[� Z\Y]P]VYZ� JHUUV[� HZR� MVY�WH`TLU[� MVY�WHPU�
HUK� Z\ɈLYPUN� K\L� [V� [OL� ZL_\HS� VɈLUJL� VY� MVY� [OL�
WZ`JOVSVNPJHS�VY�LTV[PVUHS�[YH\TH�P[�JH\ZLK��(�Z\Y]P]VY�
JHU� ZLLR� TVUL[HY`� JVTWLUZH[PVU� MYVT� [OL� VɈLUKLY�
VUS`�MVY�ÄUHUJPHS�SVZZLZ�Z\ɈLYLK�HZ�H�YLZ\S[�VM�[OL�ZL_\HS�
VɈLUJL�¶� MVY�L_HTWSL��OVZWP[HS� HUK�TLKPJHS�L_WLUZLZ��
SVZZ�VM�PUJVTL��[OL�JVZ[�VM�HJJVTTVKH[PVU�PM�[OL�Z\Y]P]VY�
^HZ�YLX\PYLK�[V�TV]L�MYVT�OPZ�VY�OLY�OVTL�HUK�ZV�VU��0M�
H�Z\Y]P]VY�HZRZ�MVY�[OL�JVTWLUZH[PVU�WYV]PKLK�MVY�I`�[OL�
*7(��OL�VY�ZOL�JHUUV[�HSZV�Z\L�MVY�KHTHNLZ�PU�[LYTZ�VM�
JP]PS�SH �̂

0U� [OL� Levenstein� JHZL�� [OL� Z[H[\[VY`� WYV]PZPVU� [OH[�
HSSV^LK� MVY� [OL� SHWZL�VM�H� YPNO[� [V� PUZ[P[\[L�WYVZLJ\[PVU�
VM� ZL_\HS� VɈLUJLZ� V[OLY� [OHU� YHWL� VY� JVTWLSSLK� YHWL�
HM[LY�H�WLYPVK�VM����`LHYZ��MYVT�[OL�[PTL�[OL�VɈLUJL�^HZ�
JVTTP[[LK��^HZ� MV\UK� [V�IL�\UJVUZ[P[\[PVUHS��� � �;OLYL�
PZ�UV� SVUNLY�H�[PTL�IHY�VU�[OL�YPNO[� [V� PUZ[P[\[L�JYPTPUHS�
WYVZLJ\[PVU� MVY� HU`� ZL_\HS� VɈLUJLZ�� ;OL� KLJSHYH[PVU�
VM� PU]HSPKP[`� PZ� YL[YVZWLJ[P]L� [V� ��� (WYPS� �  �� [OLYLI`�
YLPUZ[H[PUN�[OL�YPNO[�[V�WYVZLJ\[L�MVY�[OVZL�^OV�TH`�OH]L�
SVZ[�[OLPY�YPNO[�[V�KV�ZV�ILJH\ZL�VM�[OL�PTW\NULK�ZLJ[PVU�

3.2 Domestic Violence Act��� 
;OL�+VTLZ[PJ�=PVSLUJL�(J[111� �+=(��ZL[Z�V\[�[OL�SH^�VU�
KVTLZ[PJ�]PVSLUJL� PU�:V\[O�(MYPJH�� 0[Z�HPT� PZ� [V�WYV]PKL�
WLVWSL�^OV�HYL�L_WLYPLUJPUN�KVTLZ[PJ�]PVSLUJL�^P[O�[OL�
ILZ[� WVZZPISL� WYV[LJ[PVU� [OH[� [OL� SH^� JHU� WYV]PKL� HUK�
[V�JVTTP[�[OL�Z[H[L�[V�Z[VWWPUN�KVTLZ[PJ�]PVSLUJL��;OL�
+=(�HSSV^Z�`V\�[V�VI[HPU�H�WYV[LJ[PVU�VYKLY�HNHPUZ[�[OL�
HI\ZLY� WYVOPIP[PUN� OPT� VY� OLY� MYVT� JVTTP[[PUN� M\Y[OLY�
HJ[Z� VM� KVTLZ[PJ� ]PVSLUJL� HNHPUZ[� `V\�� 0M� [OL� HI\ZLY�
JVTTP[Z� HU� HJ[� WYVOPIP[LK� PU� [LYTZ� VM� [OL� WYV[LJ[PVU�
VYKLY�� OL� VY� ZOL� JHU� IL� HYYLZ[LK� HUK� [HRLU� [V� JV\Y[�
MVY� JVU[YH]LUPUN� [OL� WYV[LJ[PVU� VYKLY�� (TLUKTLU[Z� [V�
[OL�+=(�OH]L�ILLU� PU[YVK\JLK� PU�7HYSPHTLU[�\UKLY� [OL�
+VTLZ[PJ� =PVSLUJL� (TLUKTLU[� )PSS�� ;OL� )PSS� ZLLRZ� [V�
PU[YVK\JL� JLY[HPU� KLÄUP[PVUZ�� PUJS\KPUN� [OL� HKKP[PVUZ� VM�

�� ��3L]LUZ[LPU�HUK�6[OLYZ�]�,Z[H[L�VM�[OL�3H[L�:PK�UL`�3L^PZ�-YHURLS�HUK�6[OLYZ��**;��������B����D�A(**���"����������)*39� ����**�" 
����������:(*9������**������1\UL�������

�����(J[�����VM��  �

�����0IPK�

�����O[[WZ!��Z[H[PJ�WTN�VYN�aH�)�������F+VTLZ[PJF=PVSLUJL�����WKM

�����:���VM�[OL�+=(�Z�]��ºKVTLZ[PJ�YLSH[PVUZOPW»�

����:���Z�]��ºKVTLZ[PJ�]PVSLUJL»�

JVLYJP]L� HUK� JVU[YVSSPUN� ILOH]PV\Y�� HUK� HTLUKTLU[Z�
[V�[OL�KLÄUP[PVUZ�VM�OHYT��OHYHZZTLU[��PU[PTPKH[PVU�HUK�
ZL_\HS� HI\ZL� HUK� OHYHZZTLU[�� 0[� HSZV�THYRLKS`�THRLZ�
WYV]PZPVU�MVY�VUSPUL�HWWSPJH[PVUZ�MVY�WYV[LJ[PVU�VYKLYZ�I`�
^H`�VM�H�ZLJ\YL�VUSPUL�Z\ITPZZPVU���� 

3.2.1. When can One Use the DVA for Protection 
Against Domestic Violence?

@V\� JHU� [\YU� [V� [OL� +=(� MVY� WYV[LJ[PVU� PM� `V\� OH]L�
ILLU�HI\ZLK�I`�ZVTLIVK`�[OH[�`V\�HYL� PU�H� ºKVTLZ[PJ�
YLSH[PVUZOPW»� ^P[O�� @V\� T\Z[� OH]L� L_WLYPLUJLK� VUL� VY�
TVYL�VM�[OL�[`WLZ�VM�HI\ZL�ZL[�V\[�PU�[OL�(J[�

3.2.2. What is a ‘Domestic Relationship’?
@V\�HYL�PU�H�KVTLZ[PJ�YLSH[PVUZOPW�PU�[LYTZ�VM�[OL�+=(����PM

%� @V\�SP]L�VY�SP]LK�^P[O�[OL�HI\ZLY�PU�HU�PU[PTH[L�
YLSH[PVUZOPW�VY�THYYPHNL�

%� @V\�ZOHYL�VY�YLJLU[S`�ZOHYLK�H�YLZPKLUJL�^P[O�`V\Y�
HI\ZLY�

%� @V\�HYL�THYYPLK�[V�VY�PU�HU�PU[PTH[L�YLSH[PVUZOPW�^P[O�
`V\Y�HI\ZLY�

%� @V\Y�HI\ZLY�PZ�H�TLTILY�VM�`V\Y�MHTPS`��H�WHYLU[��
ZPISPUN��JOPSK��JV\ZPU�HUK�ZV�VU��VY�VM�[OL�MHTPS`�VM�
`V\Y�J\YYLU[�ZWV\ZL�VY�WHY[ULY�VY�VM�H�MVYTLY�ZWV\ZL�
VY�WHY[ULY�

%� @V\�HUK�`V\Y�HI\ZLY�ZOHYL�YLZWVUZPIPSP[`�MVY�H�JOPSK�
L]LU�PM�`V\�HYL�UV[�[OL�JOPSK»Z�UH[\YHS�VY�HKVW[P]L�
WHYLU[Z�VY�SLNHS�N\HYKPHUZ��

%� @V\Y�HI\ZLY�ILSPL]LZ�VY�[OPURZ�[OH[�OL�VY�ZOL�PZ�PU�HU�
PU[PTH[L�YLSH[PVUZOPW�^P[O�`V\�

3.2.3. What is Domestic Violence?
(U`�ILOH]PV\Y�VY�JVUK\J[�[OH[�PZ�HI\ZP]L�VY�OHYTM\S�HUK�
HɈLJ[Z�`V\Y�ZHML[ �̀�OLHS[O�VY�^LSS�ILPUN�ULNH[P]LS`�TH`�
HTV\U[�[V�KVTLZ[PJ�]PVSLUJL��;OL�+=(�SPZ[Z�]HYPV\Z�[`WLZ�
VM�JVUK\J[�PU�P[Z�KLÄUP[PVU�VM�ºKVTLZ[PJ�]PVSLUJL»���� 

%� Physical abuse�¶�>OLU�[OL�HI\ZLY�OHYTZ�`V\�
WO`ZPJHSS`�I �̀�MVY�L_HTWSL��ILH[PUN��ZSHWWPUN��
W\UJOPUN��JOVRPUN��RPJRPUN��Z[HIIPUN�VY�ZOVV[PUN�
`V\�
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%� Sexual abuse ¶�>OLU�[OL�HI\ZLY�OHYTZ�`V\�
ZL_\HSS`�I �̀�MVY�L_HTWSL��YHWPUN�VY�ZL_\HSS`�
HZZH\S[PUN�`V\�

%� Emotional abuse�¶�>OLU�[OL�HI\ZLY�JVU[PU\HSS`�
OHYTZ�`V\�LTV[PVUHSS`�I`�ZH`PUN�VY�KVPUN�[OPUNZ�
PU[LU[PVUHSS`�[V�O\Y[�`V\Y�LTV[PVUZ�VY�MLLSPUNZ��;OL�
HI\ZLY�TH`�KV�VY�ZH`�Z\JO�[OPUNZ�[V�NL[�`V\�KV�
^OH[�OL�VY�ZOL�^HU[Z�`V\�[V�KV�¶�MVY�L_HTWSL��OL�VY�
ZOL�TH`�[OYLH[LU�[V�[HRL�`V\Y�JOPSK�H^H`�MYVT�`V\�PM�
`V\�KP]VYJL�OPT�VY�OLY�

%� Psychological abuse�¶�>OLU�[OL�HI\ZLY�JVU[PU\HSS`�
OHYTZ�`V\�WZ`JOVSVNPJHSS`�I`�ZH`PUN�VY�KVPUN�[OPUNZ�
PU[LU[PVUHSS`�[V�HMMLJ[�`V\Y�Z[H[L�VM�TPUK�ULNH[P]LS �̀�
-VY�L_HTWSL��OL�VY�ZOL�TH`�ZLLR�[V�\UKLYTPUL�`V\�
VY�THRL�`V\�MLLS�PUHKLX\H[L�PU�YLSH[PVU�[V�V[OLY�
WLVWSL�

%� Verbal abuse ¶�>OLU�[OL�HI\ZLY�JVU[PU\V\ZS`�
OHYTZ�`V\�]LYIHSS`�I �̀�MVY�L_HTWSL��Z^LHYPUN�H[�VY�
ZH`PUN�KPZYLZWLJ[M\S�[OPUNZ�[V�`V\�

%� Economic abuse ¶�>OLU�[OL�HI\ZLY�OHYTZ�`V\�
LJVUVTPJHSS`�VY�MPUHUJPHSS`�I �̀�MVY�L_HTWSL��Z[LHSPUN�
`V\Y�TVUL`�VY�ILSVUNPUNZ��YLM\ZPUN�[V�I\`�MVVK�MVY�
[OL�JOPSKYLU�VY�[V�WH`�[OLPY�ZJOVVS�MLLZ��VY�\ZPUN�
TVUL`�[V�THUPW\SH[L�`V\�

%� Intimidation�¶�>OLU�[OL�HI\ZLY�[OYLH[LUZ�[V�O\Y[�VY�
OHYT�`V\��`V\Y�JOPSKYLU��MYPLUKZ�VY�MHTPS`�[V�NL[�`V\�
[V�KV�^OH[�ZOL�^HU[Z�`V\�[V�KV�VY�I\SSPLZ��ZJHYLZ�
VY�WYLZZ\YPZLZ�`V\�[V�KV�VY�UV[�KV�ZVTL[OPUN��
7Z`JOVSVNPJHS��LTV[PVUHS�HUK�]LYIHS�HI\ZL�JHU�
HTV\U[�[V�PU[PTPKH[PVU�

%� Harassment ¶�>OLU�[OL�HI\ZLY�JVU[PU\HSS`�^H[JOLZ�
`V\��ZLUKZ�`V\�\U^HU[LK�SL[[LYZ��MH_LZ�VY�[L_[�
TLZZHNLZ�VY�JHSSZ�`V\�YLWLH[LKS`�VY�^OLU�[OL�
HI\ZLY�LU[LYZ�`V\Y�OVTL��^OPJO�`V\�KV�UV[�ZOHYL�
^P[O�OPT�VY�OLY��^P[OV\[�`V\Y�JVUZLU[�

%� Stalking�¶�>OLU�[OL�HI\ZLY�JVU[PU\HSS`�MVSSV^Z�`V\�
HYV\UK�VY�^H[JOLZ�`V\�HUK�`V\�KV�UV[�^HU[�OPT�VY�
OLY�[V�KV�ZV�

%� Damage to property�¶�>OLU�[OL�HI\ZLY�
PU[LU[PVUHSS`�KHTHNLZ�VY�KLZ[YV`Z�`V\Y�WYVWLY[ �̀�-VY�
L_HTWSL��OL�VY�ZOL�TH`�IYLHR��KLZ[YV`�VY�ZWVPS�`V\Y�
WLYZVUHS�ILSVUNPUNZ��M\YUP[\YL�VY�OVTL��PU�[OL�JHZL�
VM�`V\Y�OVTL��I`�KHTHNPUN�[OL�KVVYZ�VY�IYLHRPUN�
[OL�^PUKV^Z��MVY�L_HTWSL��

�����:���

�����;OH[�PZ��^P[O�H�ºTH[LYPHS�PU[LYLZ[»�PU�HU�HI\ZLK�WLYZVU»Z�^LSS�ILPUN�¶�L�N��H�WHYLU[�VY�JSVZL�MYPLUK�

�����:������

3.2.4. Who Can Apply for a Protection Order?115 

(U`VUL�ILPUN�HI\ZLK�I`�ZVTLIVK`�̂ P[O�̂ OVT�OL�VY�ZOL�
PZ�PU�H�KVTLZ[PJ�YLSH[PVUZOPW��HZ�KLÄULK�HIV]L��TH`�HWWS`�
MVY�H�WYV[LJ[PVU�VYKLY��(U`�WLYZVU�JVUJLYULK����HIV\[�HU�
HI\ZLK� WLYZVU»Z� ^LSS�ILPUN�� PUJS\KPUN� H� ZVJPHS� ^VYRLY��
[LHJOLY��OLHS[O�^VYRLY�VY�TLTILY�VM�[OL�WVSPJL�ZLY]PJL��
TH`�HWWS`�MVY�H�WYV[LJ[PVU�VYKLY�VU�ILOHSM�VM�[OH[�WLYZVU��
0M�ZVTLIVK`�HWWSPLZ�MVY�H�WYV[LJ[PVU�VYKLY�VU�ILOHSM�VM�
HUV[OLY��[OL�SH[[LY»Z�^YP[[LU�JVUZLU[�[V�[OL�HWWSPJH[PVU�PZ�
YLX\PYLK�\USLZZ�OL�VY�ZOL�PZ�H�TPUVY��TLU[HSS`�JOHSSLUNLK�
VY�\UJVUZJPV\Z�VY�[OL�JV\Y[�PZ�V[OLY^PZL�ZH[PZÄLK�[OH[�OL�
VY�ZOL�JHUUV[�NP]L�[OL�YLX\PYLK�JVUZLU[�

3.2.5. Where does One Apply for a Protection 
Order?

@V\�JHU�HWWS`�MVY�H�WYV[LJ[PVU�VYKLY�H[�[OL�THNPZ[YH[LZ»�
JV\Y[� ULHYLZ[� `V\Y� OVTL�VY�WSHJL�VM�^VYR�� ULHYLZ[� [OL�
HI\ZLY»Z� OVTL� VY� WSHJL� VM� ^VYR� VY� ULHYLZ[� ^OLYL� [OL�
HI\ZL�[VVR�WSHJL��:OV\SK�[OL�WYV[LJ[PVU�VYKLY�IL�PZZ\LK�
P[�^PSS�IL�LUMVYJLHISL�HU`^OLYL�PU�:V\[O�(MYPJH�

3.2.6. When can One Apply for a Protection 
Order?

@V\�JHU�HWWS`�MVY�H�WYV[LJ[PVU�VYKLY�H[�[OL�JV\Y[�K\YPUN�
VYKPUHY`� JV\Y[� OV\YZ�� )\[�� PM� [OL� JV\Y[� PZ� ZH[PZÄLK� [OH[�
`V\�TH`�Z\ɈLY�º\UK\L�OHYKZOPW»�PM�`V\Y�HWWSPJH[PVU�PZ�UV[�
KLHS[�^P[O� PTTLKPH[LS �̀� `V\�TH`�HWWS`� MVY� H�WYV[LJ[PVU�
VYKLY� V\[ZPKL� VYKPUHY`� JV\Y[� OV\YZ�� L]LU� VU�^LLRLUKZ�
HUK�W\ISPJ�OVSPKH`Z���� 

3.2.7. How does One Apply for a Protection 
Order?

;OL� KVTLZ[PJ�]PVSLUJL� JSLYR� H[� [OL� THNPZ[YH[LZ»� JV\Y[�
^PSS�YLX\PYL�`V\�[V�JVTWSL[L�HU�HWWSPJH[PVU�MVYT�HUK�HU�
HɉKH]P[� ZL[[PUN� V\[� HSS� [OL� PUMVYTH[PVU� YLSL]HU[� [V� [OL�
HI\ZL��Z\JO�HZ�`V\Y�M\SS�KL[HPSZ��[OL�HI\ZLY»Z�M\SS�KL[HPSZ�
HUK� H� KLZJYPW[PVU� VM� [OL� HI\ZL� [OH[� [VVR� WSHJL�� @V\�
ZOV\SK�HSZV�[HRL�HSVUN�HU`�YLSL]HU[�KVJ\TLU[H[PVU�Z\JO�
HZ�`V\Y� PKLU[P[`�KVJ\TLU[�� [OL�1��� MVYT�JVTWSL[LK�I`�
`V\Y�KVJ[VY��WOV[VNYHWOZ�ZOV^PUN�[OL�YLZ\S[Z�VY�LɈLJ[Z�
VM� [OL�HI\ZL��HɉKH]P[Z� MYVT�WLVWSL�^OV�^P[ULZZLK�[OL�
HI\ZL�HUK�ZV�VU�

0[�PZ�PTWVY[HU[�[OH[�`V\�OH]L�[OL�HKKYLZZ�VM�[OL�HI\ZLY»Z�
OVTL�VY�WSHJL�VM�^VYR�ZV�[OH[�KVJ\TLU[Z�JHU�IL�ZLY]LK�
VU� [OL� HI\ZLY��6UJL� [OL� HWWSPJH[PVU� MVYT� HUK� HɉKH]P[�
OH]L� ILLU� JVTWSL[LK� [OL� KVTLZ[PJ�]PVSLUJL� JSLYR� ^PSS�
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NP]L�[OLT�[V�[OL�THNPZ[YH[L�^OV�^PSS�[OLU�KLJPKL�^OL[OLY�
HU�PU[LYPT�WYV[LJ[PVU�VYKLY�ZOV\SK�IL�PZZ\LK�

@V\� JHU� SH`� JYPTPUHS� JOHYNLZ� HNHPUZ[� [OL� HI\ZLY� L]LU�
PM� `V\� OH]L� HWWSPLK� MVY� VY� VI[HPULK� H� WYV[LJ[PVU� VYKLY�
HNHPUZ[�OPT�VY�OLY�

3.2.8. When will the Magistrate Issue an 
Interim Protection Order?

0M� [OL� THNPZ[YH[L� PZ� VM� [OL� ]PL �̂� MYVT� [OL� KVJ\TLU[Z�
[OH[�`V\�OH]L� M\YUPZOLK�OLY�VY�OPT�^P[O�� [OH[�HU�HJ[�VM�
KVTLZ[PJ� ]PVSLUJL� PZ� ILPUN� JVTTP[[LK� VY� OHZ� ILLU�
JVTTP[[LK� HNHPUZ[� `V\� HUK� [OH[� `V\� ^PSS� Z\ɈLY� \UK\L�
OHYKZOPW� HZ� H� YLZ\S[� VM� [OH[� ]PVSLUJL� PM� HU� PU[LYPT�
WYV[LJ[PVU�VYKLY�PZ�UV[�PZZ\LK�PTTLKPH[LS �̀�OL�VY�ZOL�^PSS�
PZZ\L�HU�PU[LYPT�WYV[LJ[PVU�VYKLY�����;OL�THNPZ[YH[L�TH`�
YLX\LZ[�HKKP[PVUHS�PUMVYTH[PVU�PU�[OL�MVYT�VM�HɉKH]P[Z�VY�
TH`�HZR�[V�ZWLHR�[V�`V\�VY�^P[ULZZLZ�PU�VYKLY�[V�KLJPKL�
^OL[OLY�[V�PZZ\L�[OL�PU[LYPT�WYV[LJ[PVU�VYKLY�

3.2.9. What Happens when the Interim 
Protection Order is Issued?

0M�[OL�THNPZ[YH[L�KLJPKLZ�[V�PZZ\L�[OL�PU[LYPT�WYV[LJ[PVU�
VYKLY�� [OL� MVSSV^PUN�KVJ\TLU[Z�T\Z[�IL� ZLY]LK�VU� [OL�
HI\ZLY� I`� [OL� ZOLYPɈ� VM� [OL� JV\Y[� VY� H�TLTILY� VM� [OL�
WVSPJL�ZLY]PJL!

%� (�JVW`�VM�`V\Y�HWWSPJH[PVU�KVJ\TLU[Z�
%� *VWPLZ�VY�YLJVYKPUNZ�VM�HU`�KVJ\TLU[Z�VY�

PUMVYTH[PVU�[OH[�[OL�THNPZ[YH[L�[VVR�PU[V�HJJV\U[�
PU�YLHJOPUN�OLY�VY�OPZ�KLJPZPVU�[V�PZZ\L�[OL�PU[LYPT�
WYV[LJ[PVU�VYKLY�

%� (�JVW`�VM�[OL�PU[LYPT�WYV[LJ[PVU�VYKLY�
%� (�UV[PJL�JHSSPUN�VU�[OL�HI\ZLY�[V�HWWLHY�PU�JV\Y[�

VU�H�ZWLJPMPJ�KH[L�[V�[LSS�[OL�JV\Y[�^O`�[OL�PU[LYPT�
WYV[LJ[PVU�VYKLY�ZOV\SK�UV[�IL�THKL�MPUHS���  

@V\�HYL�YLX\PYLK�[V�[HRL�[OL�KVJ\TLU[Z�[V�[OL�ZOLYPɈ�VY�
[OL�WVSPJL�`V\YZLSM��@V\�^PSS�HSZV�IL�YLX\PYLK�[V�WH`�[OL�
ZOLYPɈ�H�ZLY]PJL�MLL��;OL�WVSPJL��VU�[OL�V[OLY�OHUK��ZLY]L�
[OL�KVJ\TLU[Z�MYLL�VM�JOHYNL��

;OL�HI\ZLY�JHUUV[�IL�JHSSLK�[V�HWWLHY�PU�JV\Y[�PU�[LYTZ�
VM� [OL� UV[PJL� SLZZ� [OHU� ��� KH`Z� HM[LY� [OL� KVJ\TLU[Z�
OH]L�ILLU�ZLY]LK�VU�OPT�VY�OLY��;OPZ�UV[PJL�WLYPVK�NP]LZ�

�����:������

�� ��:������HUK�����
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[OL�HI\ZLY� [PTL� [V�WYLWHYL� MVY� [OL�OLHYPUN��;OL� PU[LYPT�
WYV[LJ[PVU�VYKLY�JHU�IL�\ZLK�SLNHSS`�HNHPUZ[�[OL�HI\ZLY�
VUS`�HM[LY�P[�OHZ�ILLU�ZLY]LK�VU�OPT�VY�OLY�

0M� [OL� THNPZ[YH[L� KLJPKLZ� UV[� [V� PZZ\L� [OL� PU[LYPT�
WYV[LJ[PVU� VYKLY�� [OL� JV\Y[� T\Z[� ZLY]L� JVWPLZ� VM� [OL�
HWWSPJH[PVU�� HU`� HɉKH]P[Z� HUK� H� UV[PJL� JHSSPUN� VU� [OL�
HI\ZLY�[V�HWWLHY�PU�JV\Y[�VU�H�ZWLJPÄJ�KH[L�[V�L_WSHPU�[V�
[OL�JV\Y[�^O`�[OL�VYKLY�ZOV\SK�UV[�IL�PZZ\LK���� 

3.2.10. What Happens if the Abuser Does not 
Attend the Court Hearing?

;OL� JV\Y[� ^PSS� PZZ\L� [OL� ÄUHS� WYV[LJ[PVU� VYKLY� PU� [OL�
HIZLUJL� VM� [OL� HI\ZLY� PM� [OL� JV\Y[� ILSPL]LZ� [OH[� [OL�
KVJ\TLU[Z�^LYL�ZLY]LK�VU�[OL�HI\ZLY�WYVWLYS`�HUK�[OH[�
[OL� HI\ZLY� OHZ� JVTTP[[LK� VY� PZ� JVTTP[[PUN� HU� HJ[� VM�
KVTLZ[PJ�]PVSLUJL���� 

3.2.11. What Happens at the Court Hearing?
([�[OL�JV\Y[�OLHYPUN�[OL�THNPZ[YH[L�^PSS�JVUZPKLY�HSS� [OL�
KVJ\TLU[Z� YLSL]HU[� [V� [OL� HWWSPJH[PVU� HUK� TH`� HZR�
`V\�HUK�[OL�HI\ZLY�X\LZ[PVUZ�[V�OLSW�OLY�VY�OPT�KLJPKL�
^OL[OLY�[V�THRL�[OL�PU[LYPT�WYV[LJ[PVU�VYKLY�H�ÄUHS�VYKLY��
;OL�JV\Y[�TH`�HSZV�HSSV^�[OL�HI\ZLY�[V�X\LZ[PVU�̀ V\��)V[O�
HI\ZLY�HUK�]PJ[PT�HYL�LU[P[SLK�[V�IL�SLNHSS`�YLWYLZLU[LK�
K\YPUN�WYVJLLKPUNZ��0M�[OL�HI\ZLY�KVLZ�UV[�OH]L�H�SLNHS�
YLWYLZLU[H[P]L�`V\�JHU�HZR�[OL�JV\Y[�[V�KPYLJ[�[OH[�OL�VY�
ZOL�UV[�IL�HSSV^LK�[V�X\LZ[PVU�`V\�KPYLJ[S �̀�0M�[OL�JV\Y[�
NYHU[Z�`V\Y�YLX\LZ[�[OL�HI\ZLY�^PSS�OH]L�[V�KPYLJ[�OPZ�VY�
OLY�X\LZ[PVUZ�[V�[OL�THNPZ[YH[L�^OV�^PSS�[OLU�HZR�`V\�[OL�
X\LZ[PVUZ���� 

3.2.12. What Can the Court Prohibit the 
Abuser from Doing in the Protection 
Order?

;OL�JV\Y[�JHU�WYVOPIP[�[OL�HI\ZLY�MYVT!

%� *VTTP[[PUN�HU`�HJ[�VM�KVTLZ[PJ�]PVSLUJL��
%� (YYHUNPUN�V[OLYZ�[V�JVTTP[�HU�HJ[�VM�KVTLZ[PJ�

]PVSLUJL�
%� ,U[LYPUN�[OL�OVTL�VY�H�ZWLJPMPLK�WHY[�VM�[OL�OVTL�

OL�VY�ZOL�ZOHYLZ�^P[O�`V\�
%� ,U[LYPUN�`V\Y�OVTL��PM�`V\�HUK�OL�VY�ZOL�KV�UV[�

ZOHYL�H�OVTL�
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%� ,U[LYPUN�`V\Y�^VYRWSHJL�
%� *VTTP[[PUN�HU`�V[OLY�HJ[�VM�KVTLZ[PJ�]PVSLUJL���� 

3.2.13. What Else can the Court Order in the 
Protection Order?124 

;OL� JV\Y[� JHU�THRL� HU`� V[OLY� VYKLY� [OH[� P[� ILSPL]LZ� PZ�
YLHZVUHIS`�ULJLZZHY`� MVY� [OL�WYV[LJ[PVU�VM�`V\Y�OLHS[O��
ZHML[`�HUK�^LSS�ILPUN�PUJS\KPUN�HU�VYKLY!

%� 7YL]LU[PUN�`V\�MYVT�LU[LYPUN�VY�JVU[PU\PUN�[V�ZOHYL�
H�YLZPKLUJL�^P[O�[OL�HI\ZLY�VY�MYVT�LU[LYPUN�WHY[�VM�
[OL�ZOHYLK�YLZPKLUJL�

%� -VY�[OL�YLTV]HS�VM�HU`�MPYLHYT�VY�KHUNLYV\Z�^LHWVU�
PU�[OL�WVZZLZZPVU�VM�[OL�HI\ZLY�

%� -VY�H�WLHJL�VMMPJLY�[V�HJJVTWHU`�`V\�^OLU�`V\�
JVSSLJ[�WLYZVUHS�WYVWLY[`�VY�THRL�HYYHUNLTLU[Z�[V�
JVSSLJ[�`V\Y�WLYZVUHS�WYVWLY[`�MYVT�H�WSHJL�^OLYL�
`V\�TH`�IL�PU�KHUNLY�MYVT�[OL�HI\ZLY�

%� *VTWLSSPUN�[OL�HI\ZLY�[V�WH`�[OL�YLU[HS�VY�IVUK�
WH`TLU[Z�PU�YLZWLJ[�VM�`V\Y�OVTL��OH]PUN�YLNHYK�[V�
`V\Y�YLZWLJ[P]L�MPUHUJPHS�ZP[\H[PVUZ�

%� *VTWLSSPUN�[OL�HI\ZLY�[V�WH`�`V\�LTLYNLUJ`�
TVUL[HY`�YLSPLM�MVY�JVZ[Z�VY�L_WLUZLZ�[OH[�`V\�OH]L�
PUJ\YYLK�HZ�H�YLZ\S[�VM�[OL�KVTLZ[PJ�]PVSLUJL�Z\JO�HZ�
TLKPJHS��OVZWP[HS�HUK�KLU[HS�JVZ[Z��SVZZ�VM�PUJVTL��
HUK�[OL�JVZ[�VM�[LTWVYHY`�HJJVTTVKH[PVU��HNHPU��
HM[LY�JVUZPKLYPUN�IV[O�`V\Y�YLZWLJ[P]L�MPUHUJPHS�
ZP[\H[PVUZ��

%� 7YVOPIP[PUN�[OL�HI\ZLY�MYVT�OH]PUN�JVU[HJ[�^P[O�HU`�
JOPSK�IVYU�VM�[OL�YLSH[PVUZOPW�VY�SP]PUN�^P[O�`V\�VY�
ZL[[PUN�V\[�JVUKP[PVUZ�[OL�HI\ZLY�T\Z[�TLL[�PU�VYKLY�
[V�OH]L�JVU[HJ[�^P[O�[OL�JOPSK�PM�Z\JO�JVU[HJ[�PZ�UV[�
VY�^PSS�UV[�IL�PU�[OL�ILZ[�PU[LYLZ[Z�VM�[OL�JOPSK�

3.2.14. What if the Abuser Contravenes the 
Conditions in the Protection Order?

:OV\SK� [OL�HI\ZLY�JVTTP[�HU�HJ[�VM�KVTLZ[PJ�]PVSLUJL�
[OH[� OL� VY� ZOL� PZ� WYVOPIP[LK� MYVT� JVTTP[[PUN� PU� [LYTZ�
VM� [OL� WYV[LJ[PVU� VYKLY�� `V\� JHU� HWWYVHJO� [OL� WVSPJL�
[V� HYYLZ[� OPT� VY� OLY� PU� [LYTZ� VM� [OL� ^HYYHU[� VM� HYYLZ[�
H[[HJOLK�[V�[OL�WYV[LJ[PVU�VYKLY��@V\�^PSS�IL�YLX\PYLK�[V�

������:������

�����0IPK�

�����:���

�����:����

�����0IPK�

����5H[PVUHS�0UZ[Y\J[PVU����   �PU�Government Gazette�������VM����+LJLTILY��   �

THRL�HU�HɉKH]P[�KLZJYPIPUN�OV^�OL�VY�ZOL�JVU[YH]LULK�
[OL�JVUKP[PVUZ�PU�[OL�WYV[LJ[PVU�VYKLY��0U�V[OLY�̂ VYKZ��̀ V\�
T\Z[�L_WSHPU�OV^�`V\�^LYL�HI\ZLK�HUK�[OH[�[OPZ�HI\ZL�
PZ�WYVOPIP[LK�PU�[OL�WYV[LJ[PVU�VYKLY��;OL�WVSPJL�TLTILY�
H[[LUKPUN�[V�[OL�YLWVY[�T\Z[�LP[OLY�HYYLZ[� [OL�HI\ZLY�VY�
ZLUK�OPT�VY�OLY�H�UV[PJL�[V�HWWLHY�PU�JV\Y[���� 

*VTTP[[PUN�HU�HJ[�VM�KVTLZ[PJ�]PVSLUJL�[OH[�PZ�WYVOPIP[LK�
PU�[OL�WYV[LJ[PVU�VYKLY�PZ�H�JYPTPUHS�VɈLUJL�����(U�HI\ZLY�
HYYLZ[LK�MVY�JVU[YH]LUPUN�[OL�JVUKP[PVUZ�PU�[OL�WYV[LJ[PVU�
VYKLY�T\Z[�HWWLHY�ILMVYL�H�THNPZ[YH[L�PU�JYPTPUHS�JV\Y[��0M�
[OL�JV\Y[�ÄUKZ�[OH[�[OL�HI\ZLY�JVTTP[[LK�[OL�WYVOPIP[LK�
HJ[�� P[� JHU� VYKLY� [OH[� OL� VY� ZOL� IL� PTWYPZVULK� MVY� UV�
SVUNLY�[OHU���`LHYZ��ÄUL�OPT�VY�OLY��VY�VYKLY�[OH[�OL�VY�
ZOL�IL�IV[O�ÄULK�HUK�PTWYPZVULK���� 

3.2.15. What are the Duties of the Police?
0U� HKKP[PVU� [V� [OL� K\[PLZ� VM� [OL� WVSPJL� ZWLJPÄLK� PU� [OL�
+=(�� [OL� 5H[PVUHS� *VTTPZZPVULY� VM� 7VSPJL� OHZ� PZZ\LK�
H� 5H[PVUHS� 0UZ[Y\J[PVU� VU� +VTLZ[PJ� =PVSLUJL���� The 
W\YWVZL�VM�[OL�5H[PVUHS�0UZ[Y\J[PVU�PZ�[V�N\PKL�TLTILYZ�
VM�[OL�WVSPJL�ZLY]PJL�PU�L_LJ\[PUN�[OLPY�K\[PLZ�PU�[LYTZ�VM�
[OL�+=(�

;OL� WVSPJL»Z� K\[PLZ� PU� [LYTZ� VM� [OL� +=(� HUK� 5H[PVUHS�
0UZ[Y\J[PVU�HYL!

%� ;V�HZZPZ[�`V\�PU�HU`�^H`�ULJLZZHY`�H[�[OL�ZJLUL�
VM�[OL�HI\ZL��MVY�L_HTWSL��I`�OLSWPUN�`V\�MPUK�
HS[LYUH[P]L�[LTWVYHY`�HJJVTTVKH[PVU�VY�VI[HPU�
TLKPJHS�[YLH[TLU[�VY�JV\UZLSSPUN�ZLY]PJLZ��

%� ;V�PUMVYT�`V\�HZ�MHY�HZ�PZ�YLHZVUHIS`�WVZZPISL�VM�
`V\Y�YPNO[Z�PU�[LYTZ�VM�[OL�+=(�PU�H�SHUN\HNL�[OH[�
`V\�\UKLYZ[HUK�HUK�WYV]PKL�`V\�^P[O�[OL�YLSL]HU[�
KVJ\TLU[H[PVU�[V�HZZPZ[�`V\�PU�\ZPUN�[OL�+=(�

%� ;V�PUMVYT�`V\�VM�`V\Y�YPNO[�[V�SH`�H�JYPTPUHS�JOHYNL�
HNHPUZ[�[OL�HI\ZLY�PU�HKKP[PVU�[V�HWWS`PUN�MVY�H�
WYV[LJ[PVU�VYKLY�HNHPUZ[�OPT�VY�OLY��MVY�L_HTWSL��
PM�`V\�^LYL�ZL_\HSS`�HI\ZLK�`V\�JHU�SH`�H�JOHYNL�
VM�YHWL�VY�ZL_\HS�HZZH\S[��HZ�[OL�JHZL�TH`�IL��VY�PM�
`V\�^LYL�WO`ZPJHSS`�HI\ZLK�`V\�JHU�SH`�H�JOHYNL�VM�
HZZH\S[�VY�HZZH\S[�^P[O�PU[LU[�[V�KV�NYPL]V\Z�IVKPS`�
OHYT��
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%� ;V�JVUMPZJH[L�HU`�MPYLHYT�VY�KHUNLYV\Z�^LHWVU�PU�
[OL�HI\ZLY»Z�WVZZLZZPVU�[OH[�WVZLZ�H�[OYLH[�[V�`V\�

%� ;V�HYYLZ[�[OL�HI\ZLY�H[�[OL�ZJLUL�VM�[OL�HI\ZL�PM�[OL�
WVSPJL�TLTILY�JVUJLYULK�PZ�VM�[OL�VWPUPVU�[OH[�HU�
HJ[�VM�KVTLZ[PJ�]PVSLUJL�^HZ�JVTTP[[LK�

%� ;V�HYYLZ[�[OL�HI\ZLY�^OLU�`V\�YLWVY[�H�]PVSH[PVU�VM�
[OL�JVUKP[PVUZ�PU�[OL�WYV[LJ[PVU�VYKLY��L]LU�PU�[OL�
HIZLUJL�VM�H�^HYYHU[�VM�HYYLZ[���  

%� ;V�ZLY]L�VU�[OL�HI\ZLY�[OL�PU[LYPT�WYV[LJ[PVU�VYKLY��
MPUHS�WYV[LJ[PVU�VYKLY��VY�UV[PJL�JHSSPUN�VU�OPT�VY�OLY�
[V�H[[LUK�JV\Y[��

%� ;V�YLJVYK�[OL�KVTLZ[PJ�]PVSLUJL�PUJPKLU[�PU�[OL�
KVTLZ[PJ�]PVSLUJL�YLNPZ[LY�

3.2.16. What if the Police Fail to Execute their 
Duties?

:OV\SK�H�TLTILY�VM�[OL�WVSPJL�ZLY]PJL�MHPS�[V�WLYMVYT�OPZ�
VY�OLY�K\[ �̀�`V\�JHU�SVKNL�H�JVTWSHPU[�^P[O�[OL�Z[H[PVU�
JVTTPZZPVULY� H[� [OL� WVSPJL� Z[H[PVU� ^OLYL� [OL� WVSPJL�
TLTILY� ^VYRZ�� ;OL� Z[H[PVU� JVTTPZZPVULY� T\Z[� [HRL�
KPZJPWSPUHY`� Z[LWZ� HNHPUZ[� [OL� WVSPJL� ZLY]PJL� TLTILY�
JVUJLYULK�� @V\� JHU� HSZV� SVKNL� H� JVTWSHPU[� ^P[O� [OL�
0UKLWLUKLU[� 7VSPJL� 0U]LZ[PNH[P]L� +PYLJ[VYH[L� H[� [OL�
ZHTL�[PTL��0U�HKKP[PVU��`V\�JHU�SVKNL�H�JVTWSHPU[�^P[O�
[OL�+PYLJ[VYH[L� PM�`V\�HYL�UV[�ZH[PZÄLK�^P[O� [OL�THUULY�
PU� ^OPJO� [OL� Z[H[PVU� JVTTPZZPVULY� PZ� OHUKSPUN� `V\Y�
JVTWSHPU[��;OL�+PYLJ[VYH[L�OHZ�[OL�WV^LY�[V�PU]LZ[PNH[L�
TPZJVUK\J[�JSHPTZ�HNHPUZ[�HSS�WVSPJL�ZLY]PJL�TLTILYZ�

3.2.17. How is a Protection Order 
Terminated?

(�WYV[LJ[PVU�VYKLY�PZ�[LYTPUH[LK�VUS`�^OLU�`V\�^P[OKYH^�
VY�JHUJLS�P[�VY�^OLU�[OL�JV\Y[�ZL[Z�P[�HZPKL��0[�JHU�IL�\ZLK�
HUK�YLTHPUZ�PU�MVYJL�\U[PS�P[�PZ�^P[OKYH^U��JHUJLSSLK�VY�ZL[�
HZPKL�����0U�V[OLY�^VYKZ��H�WYV[LJ[PVU�VYKLY�JHU�IL�\ZLK�
VU�ZL]LYHS�VJJHZPVUZ�HUK�L]LU�PUKLÄUP[LS`�^P[OV\[�ILPUN�
ZL[�HZPKL�

�� ��0M�[OL�WVSPJL�TLTILY�JVUJLYULK�PZ�VM�[OL�VWPUPVU�[OH[�`V\�^PSS�IL�VY�HYL�SPRLS`�[V�IL�HI\ZLK�I`�[OL�HI\ZLY�ZOV\SK�[OL�HI\ZLY�UV[�IL�
HYYLZ[LK��OL�VY�ZOL�T\Z[�HYYLZ[�[OL�HI\ZLY��0M�[OL�WVSPJL�TLTILY�PZ�VM�[OL�]PL^�[OH[�`V\�^PSS�UV[�IL�VY�HYL�UV[�SPRLS`�[V�IL�HI\ZLK��OL�
VY�ZOL�T\Z[�PZZ\L�[OL�HI\ZLY�^P[O�H�UV[PJL�PUMVYTPUN�[OL�HI\ZLY�VM�[OL�HSSLNH[PVUZ�HUK�JHSSPUN�VU�OPT�VY�OLY�[V�HWWLHY�PU�JV\Y[�VU�H�
ZWLJPMPLK�KH[L�

�����:����VM�+=(�

����� :���

������:�������
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3.2.18. How is a Warrant of Arrest 
Terminated?131 

(�^HYYHU[�VM�HYYLZ[�PZ�[LYTPUH[LK�PM�P[�PZ�SVZ[�VY�KLZ[YV`LK�
VY� ^OLU� P[� PZ� \ZLK� [V� OH]L� [OL� HI\ZLY� HYYLZ[LK� MVY�
JVTTP[[PUN�HU�HJ[�VM�KVTLZ[PJ� ]PVSLUJL� [OH[�OL�VY� ZOL�
PZ�WYVOPIP[LK�MYVT�JVTTP[[PUN�PU�[LYTZ�VM�[OL�WYV[LJ[PVU�
VYKLY��:OV\SK�[OL�HI\ZLY�JVTTP[�HUV[OLY�HJ[�VM�KVTLZ[PJ�
]PVSLUJL� HNHPUZ[� `V\� HM[LY� `V\� OH]L� \ZLK� [OL� ^HYYHU[�
VM� HYYLZ[�� `V\�^PSS� ULLK� [V�VI[HPU� HUV[OLY�^HYYHU[� MYVT�
[OL� THNPZ[YH[LZ»� JV\Y[�� @V\� ^PSS� IL� YLX\PYLK� [V� THRL�
HU� HɉKH]P[� Z[H[PUN� [OH[� [OL� WYL]PV\Z�^HYYHU[� OHZ� ILLU�
[LYTPUH[LK�HUK�[OH[�`V\�ULLK�HUV[OLY�^HYYHU[�[V�WYV[LJ[�
`V\YZLSM�MYVT�[OL�HI\ZLY�

4. Remedies Against the 
Accused in Sexual 
Violence Cases  

4.1. Can the Accused be Forced to 
Take an HIV Test?

0U�[LYTZ�VM�[OL�:L_\HS�6ɈLUJLZ�(J[�H�Z\Y]P]VY�VM�H�ZL_\HS�
VɈLUJL�JHU�HWWS`�[V�JV\Y[� MVY�HU�VYKLY�[OH[�[OL�WLYZVU�
^OV� HSSLNLKS`� JVTTP[[LK� [OL� ZL_\HS� VɈLUJL� [HRL� HU�
/0=�[LZ[�HUK�[OH[�[OL�YLZ\S[Z�VM�[OL�[LZ[�IL�NP]LU�[V�[OL�
]PJ[PT����� ;OPZ� HWWSPJH[PVU� JHU� HSZV� IL� IYV\NO[� I`� HU`�
WLYZVU�^OV�OHZ�HU�PU[LYLZ[�PU�[OL�Z\Y]P]VY»Z�^LSS�ILPUN�VY�
I`�[OL�VɉJLY� PU]LZ[PNH[PUN�[OL�JHZL����� �;OL�HWWSPJH[PVU�
T\Z[�IL�IYV\NO[�^P[OPU� ��KH`Z�VM�[OL�KH[L�VU�^OPJO�[OL�
ZL_\HS�VɈLUJL�^HZ�JVTTP[[LK���� 

:\JO�HU�HWWSPJH[PVU�JHU�IL�THKL�VUS`�PM�[OL�Z\Y]P]VY�^HZ�
L_WVZLK�[V�[OL�IVKPS`�Å\PKZ�VM�[OL�VɈLUKLY��:OV\SK�[OL�
HWWSPJH[PVU�Z\JJLLK��[OL� PU]LZ[PNH[PUN�VɉJLY�T\Z[�[HRL�
[OL�VɈLUKLY� MVY� HU�/0=� [LZ[�� ;OL�/0=� [LZ[� YLZ\S[Z�T\Z[�
[OLU�IL�NP]LU�[V�[OL�HWWSPJHU[�PU�^YP[PUN��;OL�[LZ[�YLZ\S[Z�
HYL�WYP]H[L�HUK�JVUÄKLU[PHS�HUK�T\Z[�UV[�IL�KPZJSVZLK�
[V�V[OLYZ�



GENDER-BASED VIOLENCE

HIV/TB AND THE LAW - A LEGAL RESOURCE

���

4.1.1. Problems with Compulsory HIV Testing
;OL� WYV]PZPVU� MVY� /0=� [LZ[PUN� ^HZ� PU[YVK\JLK� ^P[O� H�
]PL^� [V� WYV[LJ[PUN� [OL� PU[LYLZ[Z� VM� Z\Y]P]VYZ� VM� ZL_\HS�
]PVSLUJL�PM�[OLYL�PZ�H�WV[LU[PHS�WYVISLT��0M�[OL�WLYZVU�^OV�
JVTTP[[LK�H�ZL_\HS�VɈLUJL�PZ�[LZ[LK�MVY�/0=�K\YPUN�[OL�
^PUKV^�WLYPVK� [OL� [LZ[�^PSS� UV[� PUKPJH[L� [OH[�OL�VY� ZOL�
OHZ�JVU[YHJ[LK�/0=��;OPZ�TLHUZ�[OH[�[OL�[LZ[�YLZ\S[Z�JHU�
PUKPJH[L� [OH[�OL�VY�ZOL� PZ�/0=�ULNH[P]L�L]LU� [OV\NO�OL�
VY�ZOL�PZ�/0=�WVZP[P]L��0U�[OLZL�JPYJ\TZ[HUJLZ�H�ULNH[P]L�
YLZ\S[�JV\SK�IL�MHSZL�HUK�SLHK�[OL�Z\Y]P]VY�[V�ILSPL]L�[OH[�
OL�VY�ZOL�KVLZ�UV[�OH]L�/0=�

4.1.2. Procedure for Compulsory HIV Testing
%� ;OL�OLHS[OJHYL�WYV]PKLY�[YLH[PUN�[OL�Z\Y]P]VY�T\Z[�

LUZ\YL�[OH[�[OL�SH[[LY�PZ�H^HYL�[OH[��PM�OL�VY�ZOL�
^PZOLZ�[V�HWWS`�MVY�JVTW\SZVY`�/0=�[LZ[�VM�[OL�
HSSLNLK�VMMLUKLY��[OL�HWWSPJH[PVU�T\Z[�IL�THKL�
^P[OPU� ��KH`Z�VM�[OL�ZL_\HS�VMMLUJL�

%� ;OL�YLZ\S[Z�VM�[OL�/0=�[LZ[�T\Z[�IL�THKL�H]HPSHISL�
[V�[OL�PU]LZ[PNH[PUN�VMMPJLY�VUS �̀�;OH[�VMMPJLY�^PSS�NP]L�
[OLT�[V�[OL�HSSLNLK�VMMLUKLY�

%� ;OL�YLZ\S[Z�VM�[OL�/0=�[LZ[�VM�[OL�HSSLNLK�VMMLUKLY�
T\Z[�IL�KLHS[�^P[O�JVUMPKLU[PHSS �̀�;OL�YLSL]HU[�
OLHS[OJHYL�WYV]PKLY�T\Z[�JVTT\UPJH[L�[OLT�[V�[OL�
HSSLNLK�VMMLUKLY�PU�^YP[PUN�PU�H�ZLHSLK�LU]LSVWL�

%� 6UL�ZL[�VM�[LZ[�YLZ\S[Z�T\Z[�IL�RLW[�H[�[OL�
OLHS[OJHYL�LZ[HISPZOTLU[�[OH[�JVUK\J[LK�[OL�[LZ[�
HUK�T\Z[�IL�THKL�H]HPSHISL�[V�[OL�WYVZLJ\[VY�MVY�
[OL�W\YWVZLZ�VM�WYVZLJ\[PUN�[OL�VMMLUKLY�MVY�[OL�
ZL_\HS�VMMLUJL�

%� ;OL�Z\Y]P]VY�T\Z[�IL�JV\UZLSSLK�ILMVYL�ILPUN�NP]LU�
[OL�[LZ[�YLZ\S[Z�

;OL� OLHS[OJHYL� WYVMLZZPVUHS� T\Z[� LUZ\YL� [OH[� [OL� [LZ[�
PZ� JVUK\J[LK� JVUÄKLU[PHSS`� HUK� [OH[� [OL� YLZ\S[Z� VM� [OL�
[LZ[�HYL�RLW[�JVUÄKLU[PHS��;LZ[�YLZ\S[Z�T\Z[�IL�RLW[�PU�H�
SVJRLK�J\WIVHYK�VY�JHIPUL[�[V�^OPJO�HJJLZZ�PZ�YLZ[YPJ[LK�
[V�[OL�OLHK�VM�[OL�OLHS[OJHYL�MHJPSP[`�JVUJLYULK�

4.2.  Civil Action Against an Offender
)LZPKLZ� \ZPUN� [OL� JYPTPUHS� Q\Z[PJL� Z`Z[LT�� Z\Y]P]VYZ� VM�
ZL_\HS�VɈLUJLZ�JHU�HSZV�Z\L�VɈLUKLYZ� MVY�KHTHNLZ� PU�
JP]PS�JV\Y[��:\Y]P]VYZ�JHU�Z\L�VɈLUKLYZ�MVY�JVTWLUZH[PVU�
MVY� TVUL[HY`� SVZZLZ� �PUJS\KPUN� OVZWP[HS� HUK� TLKPJHS�
L_WLUZLZ�� SVZZ� VM� PUJVTL� VY� LHYUPUNZ�� M\[\YL� OVZWP[HS�
HUK�TLKPJHS�L_WLUZLZ��L[J���HUK� MVY�WHPU�HUK�Z\ɈLYPUN�
JH\ZLK�I`�[OL�ZL_\HS�VɈLUJL��)LMVYL�H�Z\Y]P]VY�PUZ[P[\[LZ�
H� KHTHNLZ� JSHPT� HNHPUZ[� [OL� VɈLUKLY�� OV^L]LY�� P[� PZ�
PTWVY[HU[�[OH[�OL�VY�ZOL�KL[LYTPUL�^OL[OLY�[OL�VɈLUKLY�
HJ[\HSS`� OHZ� TVUL`� ^P[O� ^OPJO� [V� JVTWLUZH[L� [OL�

Z\Y]P]VY"�PM�[OL�VɈLUKLY�KVLZ�UV[�OH]L�TVUL`�[OLYL�PZ�UV�
\ZL�PU�PUZ[P[\[PUN�H�KHTHNLZ�JSHPT�

:\Y]P]VYZ�JHU�HSZV�PUZ[P[\[L�H�JSHPT�HNHPUZ[�[OL�WLYWL[YH[VY�
PU�[OL�,X\HSP[`�*V\Y[�MVY�[OL�]PVSH[PVU�VM�[OLPY�YPNO[Z�VY�Z\L�
[OL�WLYWL[YH[VY�PU�HU�VYKPUHY`�JV\Y[�MVY�TVUL`�MVY�[OL�OHYT�
Z\ɈLYLK� HZ� H� YLZ\S[� VM� [OL� ZL_\HS� VɈLUJL�� ;V� Z\JJLLK�
^P[O�H�JSHPT� PU� [OL�,X\HSP[`�*V\Y[� [OL�Z\Y]P]VY�T\Z[�IL�
HISL�[V�WYV]L�[OH[�[OL�ZL_\HS�VɈLUJL�JVTTP[[LK�HNHPUZ[�
OPT�VY�OLY�HTV\U[LK�[V�\UMHPY�KPZJYPTPUH[PVU�VU�[OL�IHZPZ�
VM�OPZ�VY�OLY�NLUKLY�HUK�ZL_�� 0M�\UMHPY�KPZJYPTPUH[PVU�VM�
[OPZ�ZVY[�JHUUV[�IL�WYV]LK�I`�[OL�WSHPU[PɈ��[OL�JHZL�^PSS�
UV[�Z\JJLLK��(JJVYKPUNS �̀�[OPZ�ZVY[�VM�JSHPT�PZ�UV[�Z\P[HISL�
PU�HSS�JHZLZ��0[�PZ�YLJVTTLUKLK�[OH[�ILMVYL�VUL�PUZ[P[\[L�
H�JSHPT�SLNHS�HK]PJL�IL�ZV\NO[�VY�SLNHS�ZLY]PJLZ�LUNHNLK�
[V�HZZLZZ�^OL[OLY�[OL�JSHPT�^PSS�Z\JJLLK��0U�VYKLY�[V�^PU�
H�JHZL�VUL�T\Z[�IL�HISL�[V�WYV]L�[OL�HSSLNH[PVUZ�[OH[�VUL�
OHZ�THKL�HUK�JVTWS`�^P[O�[OL�YLX\PYLTLU[Z�MVY�[OL�[`WL�
VM�JSHPT�[OH[�VUL�^HU[Z�[V�PUZ[P[\[L�HNHPUZ[�[OL�VɈLUKLY��

3H^`LYZ»� MLLZ� HYL� ]LY`� L_WLUZP]L� HUK� VM[LU� Z\Y]P]VYZ�
JHUUV[� HɈVYK� [V� WH`� [OLT�� -YLL� SLNHS� HK]PJL� HUK�
HZZPZ[HUJL� HYL� WYV]PKLK� I`� THU`� W\ISPJ�PU[LYLZ[� HUK�
UVU�WYVÄ[�VYNHUPZH[PVUZ��0[�PZ�HSZV�PTWVY[HU[�[V�UV[L�[OH[�PM�
`V\�SVZL�`V\Y�JHZL�`V\�TH`�IL�YLX\PYLK�[V�WH`�[OL�V[OLY�
WHY[`»Z�SLNHS�MLLZ�HZ�̂ LSS�HZ�̀ V\Y�V^U��0M�̀ V\�JHUUV[�HɈVYK�
[V�WH`�[OLZL�JVZ[Z��`V\Y�HZZL[Z�¶�`V\Y�OV\ZL�VY�JHY��MVY�
L_HTWSL�¶�JV\SK�IL�ZVSK�[V�WH`�[OLT��0[�PZ�[OLYLMVYL�]LY`�
PTWVY[HU[� [OH[� `V\� JHYLM\SS`� JVUZ\S[� ^P[O� `V\Y� SH^`LY�
HIV\[�`V\Y�JOHUJLZ�VM�Z\JJLZZ�PU�HU`�JP]PS�TH[[LY�

5. Sexual Violence and State 
Liability

:VTL[PTLZ�[OL�Z[H[L�MHPSZ�[V�KV�^OH[�P[�PZ�YLX\PYLK�[V�KV�
PU�[LYTZ�VM�[OL�SH �̂�-VY�L_HTWSL��[OL�WVSPJL�TPNO[�YLM\ZL�
[V� HSSV^� H� Z\Y]P]VY� [V� SH`� H� JOHYNL�� VY� [OL� WYVZLJ\[VY�
TPNO[� MHPS� [V� VWWVZL� [OL� WLYWL[YH[VY»Z� IHPS� HWWSPJH[PVU�
HUK��^OPSZ[�V\[�VU�IHPS��[OL�WLYWL[YH[VY�YHWLZ�[OL�Z\Y]P]VY�
HNHPU�� VY� H� Z[H[L� LTWSV`LL� TPNO[� ZL_\HSS`� HZZH\S[� [OL�
Z\Y]P]VY�PUZ[LHK�VM�OLSWPUN�OPT�VY�OLY��0U�[OLZL�ZP[\H[PVUZ�
[OL�Z[H[L�JHU�IL�Z\LK�MVY�KHTHNLZ��:\PUN�[OL�Z[H[L�MVY�
KHTHNLZ�KVLZ�UV[�TLHU�[OH[�[OL�Z\Y]P]VY�JHUUV[�HSZV�SH`�
H�JYPTPUHS�JOHYNL�HNHPUZ[�[OL� PUKP]PK\HS�^OV�JVTTP[[LK�
[OL� ZL_\HS� VɈLUJL�� 0[� PZ� HSZV� YLJVTTLUKLK� [OH[� SLNHS�
HK]PJL�VY�HZZPZ[HUJL�IL�ZV\NO[�PU�PUZ[P[\[PUN�Z\JO�JSHPTZ�

;OL� MVSSV^PUN� JHZL� Z\TTHYPLZ� HYL� PTWVY[HU[� ILJH\ZL�
[OL`�KLHS�^P[O� [OL�JVUZ[P[\[PVUHS� YPNO[Z�HNHPUZ[�]PVSLUJL�
HUK�OLSW�L_WSHPU� [OL�K\[PLZ� [OL�Z[H[L�V^LZ�Z\Y]P]VYZ� PU�
[LYTZ�VM�[OLZL�YPNO[Z�
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1. Introduction  
7LVWSL� SP]PUN� ^P[O� /0=� �73/0=�� HUK� 7LYZVU� ^P[O�
;\ILYJ\SVZPZ� �7>;)�� HYL� VM[LU� MHJLK� ^P[O� Z[PNTH�
HUK� KPZJYPTPUH[PVU� PU� HSS� HYLHZ� VM� [OLPY� SP]LZ�� ;OLZL�
KPZJYPTPUH[PVUZ�VM[LU�VJJ\Y�PU�[OL�̂ VYRWSHJL��H[�LP[OLY�[OL�
YLJY\P[TLU[� Z[HNL�� K\YPUN� LTWSV`TLU[� HUK� VM[LU� [PTLZ�
VU�[LYTPUH[PVU�VM�LTWSV`TLU[�

(U�LTWSV`LL»Z�YPNO[�UV[�[V�IL�KPZJYPTPUH[LK�VU�[OL�IHZPZ�
VM�[OLPY�/0=�VY�;)�Z[H[\Z�PZ�LTIVKPLK�PU�[OL�*VUZ[P[\[PVUHS�
YPNO[�[V�KPNUP[`�HUK�LX\HSP[ �̀�;OPZ�TLHUZ�[OH[�HU�LTWSV`LY�
JHUUV[� \ZL� HU� LTWSV`LL»Z� Z[H[\Z� [V� KLU`� [OLT� LX\HS�
[YLH[TLU[� PU� ZV� MHY� HZ� HJJLZZ� [V� LTWSV`TLU[� ILULÄ[Z��
PUJLU[P]LZ� HUK� WYVTV[PVUZ� HYL� JVUJLYULK�� (� UVU�
KPZJYPTPUH[VY`� ^VYR� LU]PYVUTLU[� PZ� VUL� PU� ^OPJO� HU�
LTWSV`LL� KVLZ� UV[� YLJLP]L� KPɈLYLU[� VJJ\WH[PVUHS�
[YLH[TLU[�ILJH\ZL�VM�[OLPY�/0=�HUK�;)�Z[H[\Z��

:V\[O� (MYPJH� OHZ� [^V� WYPTHY`� Z[H[\[LZ� [OH[� WYV[LJ[�
LTWSV`LLZ�MYVT�^VYRWSHJL�KPZJYPTPUH[PVU��

%� ;OL�YPNO[�[V�LX\HSP[`�VM�[YLH[TLU[�PU�[OL�^VYRWSHJL�PZ�
NP]LU�LMMLJ[�[V�I`�[OL�,TWSV`TLU[�,X\P[`�(J[����VM�
�  ���,,(��[OH[�WYVOPIP[Z�\UMHPY�KPZJYPTPUH[PVU�

%� ;OL�YPNO[�UV[�[V�IL�\UMHPYS`�KPZTPZZLK�PZ�WYV[LJ[LK�I`�
[OL�3HIV\Y�9LSH[PVUZ�(J[����VM��  ���39(���

*VSSLJ[P]LS`� [OLZL� Z[H[\[LZ� WYVTV[L� LX\HS� VWWVY[\UP[`�
HUK�MHPY�[YLH[TLU[�PU�[OL�^VYRWSHJL�HUK�NP]L�LɈLJ[�PU�[OL�
^VYRWSHJL�[V�[OL�JVUZ[P[\[PVUHS�N\HYHU[LLZ�VM�KPNUP[`�HUK�
LX\HSP[ �̀

2. What is HIV and TB 
Discrimination in the 
Workplace?

2.1. The Relationship between 
Employment Law and the 
Constitution

;OL�:V\[O�(MYPJHU�*VUZ[P[\[PVU�PZ�MV\UKLK�VU��HTVUNZ[�
V[OLY�[OPUNZ��º/\THU�KPNUP[ �̀�[OL�HJOPL]LTLU[�VM�LX\HSP[`�
HUK�[OL�HK]HUJLTLU[�VM�O\THU�YPNO[Z�HUK�MYLLKVTZ»�HUK�

��� :��(a) HUK (b)�VM�[OL�*VUZ[P[\[PVU�

��� (�=\RL`H�4V[ZLWL�º�/0=�HUK�[OL�3H^�PU�:V\[O�(MYPJH!�(�7YHJ[P[PVULYZ�.\PKL»��3L_PZ�5L_PZ��������H[����

��� 0IPK�

��� ��������:(����**�

VU� º5VU�YHJPHSPZT� HUK� UVU�ZL_PZT»�1� 0U� [LYTZ� ZLJ[PVU�
 ����LX\HSP[`�PUJS\KLZ�[OL�ºM\SS�HUK�LX\HS�LUQV`TLU[�VM�HSS�
YPNO[Z� HUK� MYLLKVTZ�� ºB3DLNPZSH[P]L� HUK� V[OLY�TLHZ\YLZ�
KLZPNULK�[V�WYV[LJ[�VY�HK]HUJL�WLYZVUZ��VY�JH[LNVYPLZ�VM�
WLYZVUZ��KPZHK]HU[HNLK�I`�KPZJYPTPUH[PVU�TH`�IL�[HRLU�
[V�WYVTV[L�[OL�HJOPL]LTLU[�VM�LX\HSP[ �̀

;OL� 39(� KLLTZ� KPZTPZZHS� IHZLK� VU� HU`� VUL� VM� [OL�
SPZ[LK�NYV\UKZ� PU� ZLJ[PVU� �VM� [OL�*VUZ[P[\[PVU� HUK� [OL�
YLHZVUZ�SPZ[LK�\UKLY�ZLJ[PVU�����VM�[OL�39(�[V�IL�\UMHPY�
KPZJYPTPUH[PVU� HUK� [OLYLMVYL� H\[VTH[PJHSS`� \UMHPY�� ;OL�
,,(� VU� [OL� V[OLY� OHUK� ^HZ� WYVT\SNH[LK� [V� HKKYLZZ�
^VYRWSHJL� PULX\HSP[`� HUK� PZ� [OL� WYPTHY`� SLNPZSH[PVU�
WYVOPIP[PUN�\UMHPY�KPZJYPTPUH[VY`�^VYRWSHJL�WYHJ[PJLZ���

;OL�*VUZ[P[\[PVU�PZ�[OL�IHZPZ�MVY�[OL�WYVT\SNH[PVU�VM�[OL�
39(�HUK�[OL�,,(��;OL�JVUZ[P[\[PVUHS�]HS\L�VM�KPNUP[`�HUK�
[OL� YPNO[� [V� LX\HSP[`� \UKLYWPU� HUK�NP]L�TLHUPUN� [V� [OL�
WYV]PZPVUZ�VM�[OL�39(�HUK�,,(�KPYLJ[LK�H[�[OL�LYHKPJH[PVU�
VM�KPZJYPTPUH[PVU�� 

0U� [OL� ^VYRWSHJL� KPNUP[`� LU[HPSZ� [^V� JVTWSLTLU[HY`�
LSLTLU[Z��UHTLS`!� 

%� OV^�LTWSV`LLZ�HYL�[YLH[LK�I`�LTWSV`LYZ"�HUK�
%� OV^�[OL`�LTWSV`LLZ�[YLH[�VUL�HUV[OLY�PU�[OL�

^VYRWSHJL�

0U�/VɈTHU�]�:V\[O�(MYPJHU�(PY^H`Z��[OL�JV\Y[�KPZJ\ZZLK�
[OL� YPNO[� [V� KPNUP[`� HUK� LX\HSP[`� VM� /0=�WVZP[P]L�
LTWSV`LLZ�� 0U� [OPZ� JHZL�� /VɈTHU� �� [OL� ºHWWLSSHU[»��
HWWSPLK� MVY� LTWSV`TLU[� HZ� H� JHIPU� H[[LUKHU[� ^P[O�
:V\[O� (MYPJHU� (PY^H`Z� �:((�� PU� :LW[LTILY� �  ��� /L�
Z\JJLZZM\SS`� JVTWSL[LK�H� MV\Y�Z[HNL�ZLSLJ[PVU�WYVJLZZ��
;OL� HWWLSSHU[� ^HZ� MV\UK� [V� IL� H� Z\P[HISL� JHUKPKH[L�
MVY� LTWSV`TLU[� Z\IQLJ[� [V� H� WYL�LTWSV`TLU[� TLKPJHS�
L_HTPUH[PVU�[OH[�PUJS\KLK�H�ISVVK�[LZ[�MVY�/0=��>OPSZ[�[OL�
TLKPJHS�L_HTPUH[PVU�MV\UK�[OL�HWWLSSHU[�[V�IL�JSPUPJHSS`�
Ä[�HUK�[OLYLMVYL�Z\P[HISL�MVY�LTWSV`TLU[��OL�̂ HZ�KLLTLK�
º\UZ\P[HISL»�K\L�[V�[OL�/0=�WVZP[P]L�[LZ[��/L�JOHSSLUNLK�
[OL�JVUZ[P[\[PVUHSP[`�VM�[OL�YLM\ZHS�[V�LTWSV`�OPT�VU�[OL�
IHZPZ� [OH[� P[� ^HZ� \UMHPY� HUK� ]PVSH[LK� OPZ� JVUZ[P[\[PVUHS�
YPNO[�[V�LX\HSP[ �̀�O\THU�KPNUP[ �̀�HUK�MHPY�SHIV\Y�WYHJ[PJLZ��
;OL� >P[^H[LYZYHUK� /PNO� *V\Y[� KPZTPZZLK� /VɈTHU»Z�
HWWSPJH[PVU�HUK�OL�^HZ�NYHU[LK�SLH]L�[V�HWWLHS�KPYLJ[S`�
[V�[OL�*VUZ[P[\[PVUHS�*V\Y[��
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;OL� *VUZ[P[\[PVUHS� *V\Y[� ZL[� V\[� [OH[� [OVZL� SP]PUN� ^P[O�
/0=�� PUJS\KPUN� [OL�HWWLSSHU[��^LYL�H�]\SULYHISL�TPUVYP[`�
[YLH[LK�^P[O�PU[LUZL�WYLQ\KPJL�I`�ZVJPL[`�HUK�Z\IQLJ[LK�
[V�KPZHK]HU[HNL��Z[PNTH[PZH[PVU�HUK�THYNPUHSPZH[PVU��(Z�
Z\JO�HU`�KPZJYPTPUH[PVU�JV\SK�IL� PU[LYWYL[LK�HZ�H�MYLZO�
PUZ[HUJL� VM� Z[PNTH[PZH[PVU� HUK� HZZH\S[� VU� [OLPY� KPNUP[ �̀�
;OL� PTWHJ[� LZWLJPHSS`� PU� [OL� ÄLSK� VM� LTWSV`TLU[� JHU�
IL�KL]HZ[H[PUN� ZPUJL� P[� KLUPLZ� [OLT�H� YPNO[� [V� H� SP]PUN��
JVUKLTUPUN�[OLT�[V�ºLJVUVTPJ�KLH[O»�

;OL� *VUZ[P[\[PVUHS� *V\Y[� M\Y[OLY� OLSK� [OH[� H� WLYZVU»Z�
KPNUP[`�PZ�PTWHPYLK�̂ OLU�H�WLYZVU�PZ�\UMHPYS`�KPZJYPTPUH[LK�
HNHPUZ[�� 0[� JVUJS\KLK� [OH[� [OL� YLM\ZHS� [V� LTWSV`� [OL�
HWWLSSHU[� ]PVSH[LK� OPZ� YPNO[� [V� LX\HSP[`� HZ� N\HYHU[LLK�
I`� ZLJ[PVU�  � VM� [OL� *VUZ[P[\[PVU�� ;OL� *VUZ[P[\[PVUHS�
*V\Y[� VYKLYLK� [OH[� [OL� HWWLSSHU[�� OH]PUN� ILLU� KLUPLK�
LTWSV`TLU[� ZVSLS`� ILJH\ZL� VM� OPZ� /0=� Z[H[\Z�� ZOV\SK�
IL� LU[P[SLK� [V� [OL� M\SSLZ[� YLKYLZZ� H]HPSHISL�� UHTLS`�
YLPUZ[H[LTLU[�MYVT�[OL�KH[L�VM�[OL�JV\Y[�VYKLY�

2.2. International Law and 
Protection Against HIV and TB 
Discrimination in the Workplace

2.2.1. Introduction 
;OL�0U[LYUH[PVUHS�3HIV\Y�6YNHUPZH[PVU��036��^HZ�MV\UKLK�
\UKLY� [OL� ;YLH[`� VM� =LYZHPSLZ� PU� � � �� 0[Z� WYPUJPWHS�
W\YWVZL� PZ� [V� WYV]PKL� MVY� PU[LYUH[PVUHS� YLN\SH[PVU� VM�
SHIV\Y�Z[HUKHYKZ�^P[O�[OL�]PL^�VM�LUZ\PUN�WLHJL��ZVJPHS�
Q\Z[PJL�HUK�[OL�LSPTPUH[PVU�VM�¸\UMHPY�JVTWL[P[PVU¹�IHZLK�
VU�L_WSVP[H[P]L�HUK�PUO\THUL�JVUKP[PVUZ�VM�SHIV\Y���(Z�H�
TLTILY�Z[H[L�VM� [OL� 036��:V\[O�(MYPJH� PZ�\UKLY�]HYPV\Z�
PU[LYUH[PVUHS� SH^� VISPNH[PVUZ�� ;OLZL� VISPNH[PVUZ� HYL� H�
Z[HY[PUN�WVPU[�[V�H�^VYRPUN�\UKLYZ[HUKPUN�VM�[OL�ZWLJPÄJ�
WYV[LJ[PVU�HɈVYKLK�[V�LTWSV`LLZ� PUMLJ[LK�HUK�HɈLJ[LK�
I`�/0=��)`����(WYPS� ������:V\[O�(MYPJH�OHK� YH[PÄLK� [OL�
036»Z�JVYL�JVU]LU[PVUZ�[OYLL�VM�^OPJO�HYL�YLSL]HU[�MVY�[OL�
W\YWVZLZ�VM�[OPZ�ZLJ[PVU!�

%� � ���+PZJYPTPUH[PVU��,TWSV`TLU[�HUK�6JJ\WH[PVU��
*VU]LU[PVU���+PZJYPTPUH[PVU�*VU]LU[PVU�"�

��� 3HIV\Y�9LSH[PVUZ�3H^�!�(�JVTWYLOLUZP]L�.\PKL��[O�LKP[PVU�+�+\�[VP[�HUK�V[OLYZ

��� (]HPSHISL�H[�O[[W!��^^^�PSV�VYN�K`U�UVYTSL_�LU�M&W$56943,?7<)!�����!�!!56!!7�����F036F*6+,!*����

��� (]HPSHISL�H[�O[[W!��^^^�PSV�VYN�^JTZW��NYV\WZ�W\ISPJ����LKFWYV[LJ[����WYV[YH]����PSVFHPKZ�KVJ\TLU[Z�W\ISPJH[PVU�^JTZF�������WKM�

��� (]HPSHISL�H[�O[[W!��^^^�PSV�VYN�^JTZW��NYV\WZ�W\ISPJ����LKFWYV[LJ[����WYV[YH]����PSVFHPKZ�KVJ\TLU[Z�UVYTH[P]LPUZ[Y\TLU[�
^JTZF�������WKM�

 �� O[[W!��^^^�PSV�VYN�HPKZ�*VUZ[P[\LU[Z�SHUN��LU�PUKL_�O[T�

����:LL�[OL�WYLMHJL�[V�[OL�*VKL�

�����:���VM�[OL�*VKL�

%� �����*VKL�VM�7YHJ[PJL�VU�/0=�(0+:�HUK�[OL�>VYSK�
VM�>VYR���036�*VKL�"�HUK�

%� �����9LJVTTLUKH[PVU�JVUJLYUPUN�/0=�HUK�(0+:�
HUK�[OL�>VYSK�VM�>VYR���9LJVTTLUKH[PVU�������

*VSSLJ[P]LS`�[OL�*VU]LU[PVU��*VKL�HUK�9LJVTTLUKH[PVU�
���� ZL[� [OL� [VUL� MVY� [OL� WYVOPIP[PVU� VM� ^VYRWSHJL�
KPZJYPTPUH[PVU� HUK� MVY� [OL� WYVTV[PVU� VM� LX\HSP[ �̀� 0U�
HKKP[PVU�� [OL� *VKL� HUK� 9LJVTTLUKH[PVU� KL[HPS� ^OH[�
[OL� WYL]LU[PVU� VM� KPZJYPTPUH[PVU� VU� [OL� IHZPZ� VM� /0=�
ZWLJPÄJHSS`�LU[HPSZ�

;OL� 036� *VKL� KLÄULZ� [OL� YPNO[Z� HUK� YLZWVUZPIPSP[PLZ�
VM� [OL� JVUZ[P[\LU[Z� VM� [OL� 036"� P[� ZLY]LZ� HZ� H� N\PKL� [V�
[OLPY� JVTWSLTLU[HY`� VY� QVPU[� HJ[PVUZ� � ;OL� *VKL� ^HZ�
WYVT\SNH[LK�̂ P[O�[OL�YLHSPZH[PVU�[OH[�/0=�PZ�H�[OYLH[�[V�[OL�
^VYSK�VM�^VYR� PU� [OH[� P[� YLZ\S[Z� PU�KLJSPUPUN�WYVK\J[P]P[ �̀�
PUJYLHZLK�SHIV\Y�JVZ[Z�HUK�SVZZ�VM�ZRPSSZ�HUK�L_WLYPLUJL��
;OL�OVWL�PZ�[OH[�[OL�*VKL�º^PSS�IL�PUZ[Y\TLU[HS�PU�OLSWPUN�
WYL]LU[�[OL�ZWYLHK�VM�[OL�LWPKLTPJ��TP[PNH[L�P[Z�PTWHJ[�VU�
^VYRLYZ�HUK�[OLPY�MHTPSPLZ�HUK�WYV]PKL�ZVJPHS�WYV[LJ[PVU�
[V�OLSW�JVWL�^P[O�[OL�KPZLHZL»���

;OL�*VKL�HKKYLZZLZ�[OL�MVSSV^PUN�HYLHZ�VM�JVUJLYU!

�H�� WYL]LU[PVU�VM�/0=�(0+:"
�I�� THUHNLTLU[�HUK�TP[PNH[PVU�VM�[OL�PTWHJ[�VM�/0=�

(0+:�PU�[OL�^VYSK�VM�^VYR"
�J�� JHYL�HUK�Z\WWVY[�VM�^VYRLYZ�PUMLJ[LK�HUK�HMMLJ[LK�

I`�/0=�(0+:"�HUK
�K�� LSPTPUH[PVU�VM�Z[PNTH�HUK�KPZJYPTPUH[PVU�VU�[OL�

IHZPZ�VM�YLHS�VY�WLYJLP]LK�/0=�Z[H[\Z�11 

:LJ[PVU� �� VM� [OL� JVKL� WYVOPIP[Z� KPZJYPTPUH[PVU� HNHPUZ[�
/0=�WVZP[P]L� LTWSV`LLZ� HUK� ZL[Z� V\[� [OL� *VKL»Z� RL`�
WYPUJPWSLZ� VU� [OL�WYVOPIP[PVU�VM� KPZJYPTPUH[PVU��^P[O� [OL�
Z[HY[PUN�WVPU[�ILPUN�[OH[�/0=�ºZOV\SK�IL�[YLH[LK�SPRL�HU`�
V[OLY�PSSULZZ�JVUKP[PVU�PU�[OL�^VYRWSHJL»��>OLU�JVTWHU`�
WVSPJPLZ� HUK� WYVNYHTTLZ� YLNHYKPUN� /0=� HYL� KLZPNULK�
^P[O� [OPZ� WYPUJPWSL� PU�TPUK�� [OLYL� ^PSS� IL� SP[[SL� YVVT� MVY�
HYIP[YHY`� KPɈLYLU[PH[PVU� IHZLK� VU� HU� LTWSV`LLZ»� /0=�
Z[H[\Z�� 6]LY� [PTL� Z\JO� WVSPJPLZ� HUK� WYVNYHTTLZ� ^PSS�
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YLZ\S[� PU� [OL� LYHKPJH[PVU� VM� KPZJYPTPUH[PVU� HNHPUZ[� /0=�
WVZP[P]L�LTWSV`LLZ�

2.2.2. Application of International Labour Law 
in South Africa 

0U� HJJVYKHUJL� ^P[O� [OLZL� VISPNH[PVUZ�� :V\[O� (MYPJH�
OHZ� HKVW[LK� SLNPZSH[PVU� HUK� WVSPJPLZ� NP]PUN� LɈLJ[� [V�
LTWSV`LLZ»�V]LYHSS�YPNO[�[V�MHPY�SHIV\Y�WYHJ[PJLZ��PUJS\KPUN�
ZWLJPÄJ� WYV[LJ[PVU� MVY� /0=�WVZP[P]L� LTWSV`LLZ�� ;OL�
ZWLJPÄJ� SLNPZSH[P]L� WVSPJ`� KPYLJ[LK� H[� LSPTPUH[PUN� /0=�
KPZJYPTPUH[PVU� PZ� [OL�,,(�*VKL�VM�.VVK�7YHJ[PJL!�Key 
Aspects of HIV/AIDS and Employment (GNR1298 of 
01/12/00)��^OPJO�T\Z[�IL�\UKLYZ[VVK�HUK�PTWSLTLU[LK�
[VNL[OLY�^P[O�[OL�;LJOUPJHS�(ZZPZ[HUJL�.\PKLSPULZ�VU�/0=�
HUK� (0+:� HKVW[LK� [V� JVTWSLTLU[� [OL� *VKL� VM� .VVK�
7YHJ[PJL�

0U� Allpass v MooiKloof Estates (Pty) Ltd t/a Mooikloof 
Equestrain Centre���� [OL� HWWSPJHU[� ZV\NO[� YLSPLM� MVY�
KPZTPZZHS� MYVT� LTWSV`TLU[� VU� [OL� NYV\UKZ� VM� OPZ� /0=�
Z[H[\Z�� 0U� [OPZ� JHZL�� [OL� HWWSPJHU[� ^HZ� LTWSV`LK� I`�
[OL� YLZWVUKLU[� HZ� H�THUHNLY� VM� H� Z[HISL� HUK� H� OVYZL�
YPKPUN� PUZ[Y\J[VY� H[� [OL� 4VVPRSVVM� ,X\LZ[YPHU� *LU[YL�
�[OL� ¸*LU[YL¹��� V^ULK� I`� [OL� YLZWVUKLU[�� 0U� [OL� WYL�
LTWSV`TLU[� PU[LY]PL^Z�� [OL�HWWSPJHU[�^HZ�HZRLK�HIV\[�
OPZ� OLHS[O�� HUK� OL� Z[H[LK� [OH[� OL� ^HZ� PU� NVVK� OLHS[O���
;OL�HWWSPJHU[�OHK�ILLU�SP]PUN�^P[O�/0=�MVY����`LHYZ�HUK�
^HZ� VU� H� [YLH[TLU[� YLNPTL�� ;OLYLMVYL�� HJJVYKPUN� [V�
OPZ�TLKPJHS� L_WLY[��OL�^HZ� PU�L_JLSSLU[�OLHS[O��(�^LLR�
SH[LY��OL�HUK�V[OLY�JVSSLHN\LZ�^LYL�HZRLK�[V�JVTWSL[L�H�
7LYZVUHS�7HY[PJ\SHYZ�-VYT��¸77-¹���HUK�HTVUNZ[�V[OLYZ��
P[� YLX\PYLK� PUMVYTH[PVU� HIV\[� HSSLYNPLZ� HUK� TLKPJH[PVU�
[HRLU�MVY�[OLZL�HSSLYNPLZ�HZ�^LSS�HZ�TLKPJH[PVU�MVY�JOYVUPJ�
JVUKP[PVUZ�� ;OL� HWWSPJHU[� SPZ[LK� JOYVUPJ� JVUKP[PVUZ�
PUJS\KPUN�/0=��HUK�PUKPJH[LK�[OL�HU[P�YL[YV]PYHS�TLKPJH[PVU�
OL�^HZ� [HRPUN��(� ML^�KH`Z� HM[LY� OL� OHK� Z\ITP[[LK� [OL�
77-��H�JVUMYVU[H[PVU�LUZ\LK�IL[^LLU�[OL�HWWSPJHU[�HUK�
OPZ�LTWSV`LY��^OPJO�YLZ\S[LK�PU�OPZ�KPZTPZZHS���

;OL� JV\Y[� WVPU[LK� V\[� [OH[� HS[OV\NO� [OL�+PZJYPTPUH[PVU�
*VU]LU[PVU� KVLZ� UV[� SPZ[� /0=� HZ� H� WYVOPIP[LK� NYV\UK�
VM� KPZJYPTPUH[PVU�� [OPZ� VTPZZPVU� SLK� [V� [OL� 036�
WHZZPUN� 9LJVTTLUKH[PVU� ������� ;OL� JV\Y[� OLSK� [OH[�
[OPZ� 9LJVTTLUKH[PVU� YLJVNUPZLZ� º[OL� PTWHJ[� VM�

���� ���������)339������3*�

����9LJVTTLUKH[PVU�����PZ�[OL�MPYZ[�O\THU�YPNO[Z�PUZ[Y\TLU[�[V�MVJ\Z�VU�/0=�HUK�(0+:�PU�[OL�^VYSK�VM�^VYR�

����0U[LYUH[PVUHS�3HIV\Y�6YNHUPZH[PVU!�;\ILYJ\SVZPZ�.\PKLSPULZ�MVY�>VYRWSHJL�*VU[YVS�(J[P]P[PLZ� 
O[[WZ!��^^^�PSV�VYN�^JTZW��NYV\WZ�W\ISPJ����LKFWYV[LJ[����WYV[YH]����PSVFHPKZ�KVJ\TLU[Z�W\ISPJH[PVU�^JTZF�������WKM

����0IPK�H[��

����O[[WZ!��^^^�Q\Z[PJL�NV]�aH�]N�OP]�KVJZ�[I�-HJ[:OLL[FKPZJYPTPUH[PVU�WKM

KPZJYPTPUH[PVU�IHZLK�VU�YLHS�VY�WLYJLP]LK�/0=�Z[H[\Z�HUK�
P[Z�PUJYLHZPUN�WYL]HSLUJL�

0U� H� THUULY� ZPTPSHY� [V� /0=�� ;)� OHZ� ILLU� PKLU[PÄLK� HZ�
H� ^VYRWSHJL� PZZ\L� ILJH\ZL� P[� ºHɈLJ[Z� [OL� OLHS[O� VM�
^VYRLYZ� HUK� [OL� WYVK\J[P]P[`� VM� LU[LYWYPZLZ�»��� 0[� OHZ�
ILLU�YLJVNUPZLK�[OH[�/0=�OHZ�M\LSSLK�[OL�PUJYLHZL�PU�;)�
HZ�WLVWSL�^P[O�^LHRLULK� PTT\UL�Z`Z[LTZ�K\L� [V�/0=�
HYL�WHY[PJ\SHYS`�]\SULYHISL�[V�;)��;OPZ�JSVZL�SPUR�IL[^LLU�
;)�HUK�/0=�THRLZ� P[�JY\JPHS� MVY�LTWSV`LYZ� [V�LZ[HISPZO�
/0=� HUK� ;)� ^VYRWSHJL� WVSPJPLZ� [OH[� UV[� VUS`� WYVTV[L�
[OL�OLHS[O�VM� [OLPY�LTWSV`LLZ�I\[�HSZV�WYVTV[L�H�^VYR�
LU]PYVUTLU[�[OH[�PZ�UVU�KPZJYPTPUH[VY �̀�

;OPZ� TLHUZ� [OH[� ºBUVD� VUL� ZOV\SK� L_WLYPLUJL�
KPZJYPTPUH[PVU�VU�[OL�IHZPZ�VM�[OLPY�;)�Z[H[\Z��^OL[OLY�PU�
[LYTZ�VM�JVU[PU\PUN�LTWSV`TLU[�YLSH[PVUZOPWZ�VY�HJJLZZ�
[V�OLHS[O�PUZ\YHUJL��VJJ\WH[PVUHS�ZHML[ �̀�HUK�OLHS[OJHYL�
ZJOLTLZ��,TWSV`LLZ�^P[O�;)�ZOV\SK�IL�LU[P[SLK�[V�^VYR�
MVY�HZ�SVUN�HZ�[OL`�HYL�TLKPJHSS`�Ä[�HUK�HWWYVWYPH[L�^VYR�
PZ�H]HPSHISL�»�� 

/0=�HUK�;)�KPZJYPTPUH[PVU�PU�[OL�^VYRWSHJL�PZ�KLZJYPILK�
HZ!�

%� 9L[YLUJOTLU[�K\L�[V�YLWLH[LK�ZPJR�SLH]L��
%� <UMHPY�KPZTPZZHS�VU�[OL�IHZPZ�VM�MYLX\LU[�

HIZLU[LLPZT��
%� 3HJR�VM�HJJLZZ�[V�HK]HUJLK�[YHPUPUN�HUK�WYVTV[PVU�

VWWVY[\UP[PLZ��
%� (]VPKHUJL�I`�THUHNLTLU[�HUK�JV�^VYRLYZ�MVY�MLHY�

VM�JVU[HTPUH[PVU��
%� 0UHWWYVWYPH[L�HUK�\UMHPY�Y\TV\Y�HIV\[�LTWSV`LLZ�

^OV�OH]L�VY�TH`�OH]L�;)�HUK�/0=��� 

3. Employment Legislation
3.1. Labour Relations Act 
;OL�39(�^HZ�WHZZLK�I`�7HYSPHTLU[�[V�YLN\SH[L�YLSH[PVUZ�
IL[^LLU� LTWSV`LYZ� HUK� LTWSV`LYZ�� (TVUNZ[� V[OLY�
[OPUNZ�� [OL�(J[�THUKH[LZ�LX\HS� YPNO[Z� [V�HSS�LTWSV`LLZ�
HUK�LTWSV`LYZ� YLNHYKSLZZ�VM� [OL� ZLJ[VYZ� PU�^OPJO� [OL`�
VWLYH[L��0[Z�VIQLJ[�PZ�[V�YLHSPZL�[OL�M\UKHTLU[HS�YPNO[Z�VM�
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^VYRLYZ�� ^OPJO� P[� KVLZ� [OYV\NO� LU[YLUJOPUN�� HTVUNZ[�
V[OLY� [OPUNZ�� [OL� YPNO[� VM� HSS� ^VYRLYZ� [V� MHPY� SHIV\Y�
WYHJ[PJLZ�HUK�WYV[LJ[PVU�HNHPUZ[�\UMHPY�KPZTPZZHSZ�

;OL�39(�HWWSPLZ�[V�HSS�LTWSV`LLZ��I\[��\USPRL�ZLJ[PVU� �VM�
[OL�,,(��ZLJ[PVU������VM�[OL�39(�WYV[LJ[Z�HWWSPJHU[Z�MVY�
LTWSV`TLU[�PU�JHZLZ�VM�]PJ[PTPZH[PVU�VUS`�¶�ºP�L��H�YLM\ZHS�
I`�HU�LTWSV`LY�[V�LUNHNL�HU�HWWSPJHU[�VU�H�U\TILY�VM�
PTWLYTPZZPISL�NYV\UKZ�»���;OLZL�NYV\UKZ�KV�UV[�L_WSPJP[S`�
L_[LUK�[V�/0=��+PZJYPTPUH[VY`�WYHJ[PJLZ�IHZLK�VU�/0=�HYL�
HJ[PVUHISL�\UKLY�[OL�,,(�^OPJO�PU�[LYTZ�VM�P[Z�ZLJ[PVU� �
HWWSPLZ�[V�HWWSPJHU[Z�MVY�LTWSV`TLU[�

;OL�39(�HWWSPLZ�[V�HSS�LTWSV`LLZ�L_JLW[�[OVZL�L_JS\KLK�
I`�ZLJ[PVU����UHTLS`�WLYZVUZ�LTWSV`LK�I`�[OL�5H[PVUHS�
+LMLUJL�-VYJL�HUK�[OL�:[H[L�:LJ\YP[`�(NLUJ �̀

;OL� WYV]PZPVUZ� WYVOPIP[PUN� \UMHPY� KPZTPZZHSZ� HUK� \UMHPY�
SHIV\Y� WYHJ[PJLZ� HYL� JVU[HPULK� PU� *OHW[LY� =000� VM� [OL�
(J[��*OHW[LY�=000� ILNPUZ�^P[O� ZLJ[PVU�����^OPJO� Z[H[LZ�
[OH[�ºBLD]LY`�LTWSV`LL�OHZ�[OL�YPNO[�UV[�[V�IL�(a)�\UMHPYS`�
KPZTPZZLK"�HUK� (b)� Z\IQLJ[LK� [V�\UMHPY� SHIV\Y�WYHJ[PJL»��
;OL�39(� [OLU�NVLZ�VU� [V�KLÄUL�^OH[� HU�\UMHPY� SHIV\Y�
WYHJ[PJL� HUK� \UMHPY� KPZTPZZHS� PZ� HUK� KPZ[PUN\PZOLZ�
IL[^LLU� \UMHPY� KPZTPZZHSZ� HUK� H\[VTH[PJHSS`� \UMHPY�
KPZTPZZHSZ�

:LJ[PVU��������YLHKZ�HZ�MVSSV^Z!

(2) ‘Unfair labour practice’ means any unfair act or 
omission that arises between an employer and an 
employee involving –

(a) unfair conduct by the employer relating to the 
promotion, demotion, probation (excluding 
disputes about dismissals for a reason relating to 
probation) or training of an employee or relating to 
the provision of benefits to an employee;

(b) the unfair suspension of an employee or any other 
unfair disciplinary action short of dismissal in 
respect of an employee;

(c) a failure or refusal by an employer to reinstate 
or re-employ a former employee in terms of any 
agreement; and 

(d) an occupational detriment, other than dismissal, 
in contravention of the Protected Disclosures 
Act, 2000 (Act No. 26 of 2000), on account of the 
employee[’s] having made a protected disclosure 
defined in that Act.

���� 1�.YVNHU�Dismissal, Discrimination and Unfair Labour Practices �UK�LKU��*HWL�;V^U!�1\[H��������H[�W�����

�����+��������B����D�A(3*���������(\N\Z[������

(\[VTH[PJHSS`�\UMHPY�KPZTPZZHSZ�HYL�NV]LYULK�I`�ZLJ[PVU�
���� HUK� V[OLY� \UMHPY� KPZTPZZHSZ� I`� ZLJ[PVU� ����� ;OL�
YLSL]HU[�WHY[Z�VM�[OLZL�ZLJ[PVUZ�WYV]PKL�HZ�MVSSV^Z!

�����(\[VTH[PJHSS`�\UMHPY�KPZTPZZHSZ�

�����(�dismissal�PZ�H\[VTH[PJHSS`�\UMHPY�����PM�[OL�YLHZVU�MVY�
[OL�KPZTPZZHS�PZ�¶

���
(f) That the employer unfairly discriminated against 

an employee, directly or indirectly, on any arbitrary 
ground, Including, but not limited to race, 
gender, sex, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, conscience, 
belief, political opinion, culture, language, marital 
status or family responsibility. 

188. Other unfair dismissals 

���� (�KPZTPZZHS�[OH[�PZ�UV[�H\[VTH[PJHSS`�\UMHPY�����PZ�\UMHPY�
PM�[OL�LTWSV`LY�MHPSZ�[V�WYV]L�¶

(a) that the�YLHZVU�MVY�KPZTPZZHS�PZ�H�MHPY�YLHZVU�¶

�P�� YLSH[LK�[V�[OL�LTWSV`LL»Z�JVUK\J[�VY�
JHWHJP[`"�VY

�PP�� IHZLK�VU�[OL�LTWSV`LY»Z�VWLYH[PVUHS�
YLX\PYLTLU[Z"�HUK

�I�� [OH[� [OL� KPZTPZZHS� ^HZ� HMMLJ[LK� PU� HJJVYKHUJL�
^P[O�H�MHPY�WYVJLK\YL�

:LJ[PVU���������M��VM�[OL�39(�M\Y[OLY�WYV]PKLZ�[OH[!

‘A dismissal is automatically unfair if the employer, 
in dismissing the employee, acts contrary to 
section 5 or, if the reason for the dismissal is that 
the employer unfairly discriminated against an 
employee, directly or indirectly, on any arbitrary 
ground, including, but not limited to race, 
gender, sex, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, conscience, 
belief, political opinion, culture, language, marital 
status or family responsibility.’

;OPZ�MVY�L_HTWSL�TLHUZ�[OH[�HU�LTWSV`LY�JHUUV[�KPZTPZZ�
VY�[HRL�HU�LTWSV`LY�VɈ�JLY[HPU�^VYR�ILJH\ZL�VM�[OLPY�/0=�
VY�;)�Z[H[\Z�

0U� Bootes v Eagel ink Systems (Pty) Limited��� [OL�
LTWSV`LL� ^HZ� [^PJL� OVZWP[HSPZLK� ^P[O� M\SS�ISV^U�
(0+:� HUK� [OL� JVUKP[PVU�^HZ� RUV^U� [V� [OL� YLZWVUKLU[�
LTWSV`LY�� ;OL� LTWSV`LL� YLJV]LYLK� I\[� ^HZ� SH[LY�



EMPLOYMENT LAW IN THE CONTEXT OF HIV AND TB

HIV/TB AND THE LAW - A LEGAL RESOURCE

���

KPZTPZZLK�� HSSLNLKS`� MVY� TPZJVUK\J[�� ;OL� JV\Y[� MV\UK�
[OH[�TPZJVUK\J[�JV\SK�UV[�OH]L�ILLU�[OL�YLHZVU�MVY�[OL�
KPZTPZZHS��I\[�[OH[�[OL�LTWSV`LL�^HZ�KPZTPZZLK�ILJH\ZL�
OL�^HZ� /0=�WVZP[P]L� ;OL� JV\Y[� OLSK� � [OH[� HU`� JVUK\J[�
ZL[�V\[�PU�ZLJ[PVU��������PU�YLZWLJ[�VM�^OPJO�[OL�IHZPZ�VM�
KPZJYPTPUH[PVU�PZ�/0=�JVUZ[P[\[LZ�HU�\UMHPY�SHIV\Y�WYHJ[PJL�
MVY�[OL�W\YWVZLZ�VM�[OL�39(��-\Y[OLYTVYL��HU`�KPZTPZZHS�
IHZLK�VU�HU�LTWSV`LL»Z�HJ[\HS�VY�WLYJLP]LK�/0=�Z[H[\Z�PZ�
H\[VTH[PJHSS`�\UMHPY�MVY�[OL�W\YWVZLZ�VM�ZLJ[PVU������HUK�
SPRL�H�KPZW\[L�JVUJLYUPUN�HU�\UMHPY�SHIV\Y�WYHJ[PJL�PZ�HSZV�
HJ[PVUHISL�\UKLY�[OL�39(�

3.2. Employment Equity Act 
:LJ[PVU�  � ���� VM� [OL� *VUZ[P[\[PVU� Z[H[LZ� [OH[� UH[PVUHS�
SLNPZSH[PVU�T\Z[�IL�LUHJ[LK�[V�WYL]LU[�VY�WYVOPIP[�\UMHPY�
KPZJYPTPUH[PVU»�� 0U� [OL� JVU[L_[� VM� WYL]LU[PUN�^VYRWSHJL�
KPZJYPTPUH[PVU��[OPZ�UH[PVUHS�SLNPZSH[PVU�[HRLZ�[OL�MVYT�VM�
[OL�,,(�̂ OPJO�̂ HZ�WYVT\SNH[LK�[V�NP]L�LɈLJ[�[V�[OL�YPNO[�
[V�LX\HSP[`�PU�[OL�^VYRWSHJL��

,,(� HK]HUJLZ� [OL� YPNO[Z� VM� NYV\WZ� KPZHK]HU[HNLK�
I`� WHZ[� KPZJYPTPUH[VY`� WYHJ[PJLZ� HUK� PZ� [OL� WPLJL� VM�
SLNPZSH[PVU� [OH[� LTWSV`LLZ� ^OV� HYL� ]PJ[PTZ� VM� \UMHPY�
KPZJYPTPUH[PVU�PU�[OL�^VYRWSHJL��PUJS\KPUN�KPZJYPTPUH[PVU�
IHZLK�VU�/0=��T\Z[� YLS`� \WVU��;O\Z�� [OL�WYVOPIP[PVU�VM�
\UMHPY�KPZJYPTPUH[PVU�PU�[OL�^VYRWSHJL�PZ�YLN\SH[LK�I`�[OL�
,,(�HUK�YLHK�^P[O�[OL�*VUZ[P[\[PVU�

;OL� ,,(� ^HZ� WYVT\SNH[LK� [V� WYVTV[L� LX\HSP[`� HUK�
WYL]LU[� \UMHPY� KPZJYPTPUH[PVU� PU� [OL� ^VYRWSHJL� HUK� [V�
NP]L� LɈLJ[� [V� :V\[O� (MYPJH»Z� VISPNH[PVUZ� HZ� H� TLTILY�
VM� [OL� 036�� 0[� PZ� [OL�TVZ[�ZPNUPÄJHU[�WPLJL�VM� SLNPZSH[PVU�
JYLH[PUN�PUJS\ZP]L�WYV[LJ[PVU�VM�/0=�WVZP[P]L�LTWSV`LLZ��
:LJ[PVU������VM�[OL�,,(�SPZ[Z�/0=�HZ�H�WYVOPIP[LK�NYV\UK�
VM� KPZJYPTPUH[PVU� ZL[[PUN� PU� WSHJL� H� TVYL� YPNPK� HU[P�
KPZJYPTPUH[PVU�TLHZ\YL�[OHU�ZLJ[PVU� �VM�[OL�*VUZ[P[\[PVU�

*OHW[LY����ZLJ[PVU���VM�[OL�(J[�WYV]PKLZ�HZ�MVSSV^Z!

‘(1) No person may unfairly discriminate, directly 
or indirectly, against an employee, in any 
employment policy or practice, on one or more 
grounds, including race, gender, sex, pregnancy, 
marital status, family responsibility, ethnic or 
social origin, colour, sexual orientation, age, 
disability, religion, HIV status, conscience, belief, 
political opinion, culture, language, birth or on any 
other arbitrary ground;’.

� ��B����D���)339��� ��3*��

;OL� ,,(� WYVOPIP[Z� HU`� \UMHPY� KPZJYPTPUH[PVU� HNHPUZ[� HU�
LTWSV`LL� VY� QVI� HWWSPJHU[� VU� [OL� IHZPZ� VM� HU`� VM� [OL�
HIV]LTLU[PVULK�NYV\UKZ���

3.2.1. Medical Testing in the Workplace 
:LJ[PVU���VM� [OL�,,(�KLHSZ�^P[O�TLKPJHS� [LZ[PUN� PU� [OL�
^VYRWSHJL��:LJ[PVU������WYV]PKLZ�HZ� MVSSV^Z!� ‘Testing of 
an employee to determine that employee’s HIV status is 
WYVOPIP[LK�\USLZZ�Z\JO�[LZ[PUN�PZ�KL[LYTPULK�Q\Z[PÄHISL�I`�
the Labour Court in terms of section 50(4) of this Act’��
;OL�,,(�KLÄULZ�TLKPJHS� [LZ[PUN�HZ� PUJS\KPUN�ºHU`�[LZ[��
X\LZ[PVU�� PUX\PY �̀�VY�V[OLY�TLHUZ�[V�HZJLY[HPU��VY�^OPJO�
OHZ� [OL� LɈLJ[� VM� LUHISPUN� [OL� LTWSV`LY� [V� HZJLY[HPU�
^OL[OLY�HU�LTWSV`LL�OHZ�H�TLKPJHS�JVUKP[PVU»��

:LJ[PVU� ������ VM� [OL� ,,(� YLN\SH[LZ� [OL� 7V^LYZ� VM� [OL�
3HIV\Y� *V\Y[� ^OLU� [LZ[PUN� PZ� KLJSHYLK� WLYTPZZPISL�� 0[�
WYV]PKLZ� [OH[� H�TLKPJHS� [LZ[PUN� PZ� Q\Z[PÄHISL� VUS`� PM� [OL�
3HIV\Y�*V\Y[�KLJSHYLZ�P[�ZV��:WLJPÄJHSS �̀�P[�Z[H[LZ�[OH[!�

‘if the Labour Court declares that the medical testing of an 
LTWSV`LL�HZ�JVU[LTWSH[LK�PU�ZLJ[PVU���PZ�Q\Z[PÄHISL��[OL�
court may make any order that it considers appropriate 
in the circumstances, including imposing conditions 
relating to -

(a) The provision of counselling;
(b) The maintenance of confidentiality;
(c) The period during which authorisation for any 

testing applies; and 
(d) The category of jobs or employees in respect of 

which the authorisation for testing applies’

(U�LTWSV`TLU[�WVSPJ`�VY�J\S[\YL�[OH[�THRLZ�P[�THUKH[VY`�
[V�[LZ[�MVY�/0=�VY�HU`�TLKPJHS�[LZ[PUN�HZ�H�JVUKP[PVU�MVY�
YLJY\P[TLU[� VY� K\YPUN� LTWSV`TLU[� ^V\SK� IL� YLUKLYLK�
\UMHPY�� /V^L]LY�� ZOV\SK� HU� LTWSV`LY� ILSPL]L� [OH[� Z\JO�
[LZ[PUN� PZ� PTWVY[HU[�� [OL`� T\Z[� ZLLR� WLYTPZZPVU� MYVT�
[OL�3HIV\Y�*V\Y[� PU� [LYTZ�VM� ZLJ[PVU������� [V�THRL�HU�
VYKLY�VU�̂ OL[OLY�Z\JO�[LZ[PUN�PZ�Q\Z[PÄLK�PU�[OH[�WHY[PJ\SHY�
^VYRWSHJL�

3.2.2. When is Medical Testing Considered 
1\Z[PÄHISL�PU�;LYTZ�VM�[OL�,,(&

;OL�3HIV\Y�*V\Y[� PU� Irvin & Johnson Ltd v Trawler and 
Line Fishing Union� �̂ HZ�YLX\LZ[LK�[V�NYHU[�[OL�HWWSPJHU[�
WLYTPZZPVU�[V�JVUK\J[�]VS\U[HY`�HUK�HUVU`TV\Z�[LZ[PUN�
VM� P[Z� ^VYRMVYJL� ZV� [OH[� P[� JV\SK� HZZLZZ� [OL� WV[LU[PHS�



EMPLOYMENT LAW IN THE CONTEXT OF HIV AND TB

HIV/TB AND THE LAW - A LEGAL RESOURCE

���

PTWHJ[�VM�/0=� PU� [OL�^VYRWSHJL�HUK�KLZPNU�HWWYVWYPH[L�
[HYNL[LK�^VYRWSHJL� YLZWVUZLZ� [V� MHJPSP[H[L� [OL�LɈLJ[P]L�
WYL]LU[PVU�VM�UL^�/0=�PUMLJ[PVUZ��

;OL� JV\Y[� JVUÄYTLK� [OH[� [OL� W\YWVZL� VM� ZLJ[PVU� ��
VM� [OL� ,,(� PZ� [V� WYL]LU[� \UMHPY� KPZJYPTPUH[PVU� HNHPUZ[�
LTWSV`LLZ� IHZLK� VU� [OLPY� TLKPJHS� JVUKP[PVU� HUK� OLSK�
[OH[�^OLU�LTWSV`LLZ�HYL�[LZ[LK�PU�Z\JO�H�^H`�[OH[�[OL�
LTWSV`LY� PZ� \UHISL� [V� PKLU[PM`� ^OPJO� LTWSV`LLZ� HYL�
Z\ɈLYPUN�MYVT�[OL�TLKPJHS�JVUKP[PVU�PU�X\LZ[PVU��[OL�YPZR�
VM�KPZJYPTPUH[PVU�IHZLK�VU�[OH[�JVUKP[PVU�PZ�HIZLU[��;OL�
JV\Y[�HSZV�L_WSHPULK�[OH[�^OLU�ZLJ[PVU������WYVOPIP[Z�[OL�
º[LZ[PUN»� VM� HU� LTWSV`LL� [V� KL[LYTPUL� LTWSV`LLZ»� /0=�
Z[H[\Z��^OH[�P[� PZ�WYVOPIP[PUN�PZ�H�[LZ[�^OPJO�PZ�KLZPNULK�
[V�LUHISL��VY�^OPJO�^PSS�OH]L�[OL�LɈLJ[�VM�LUHISPUN��[OL�
LTWSV`LY� [V�HZJLY[HPU� [OL�/0=�Z[H[\Z�VM� [OH[�LTWSV`LL��
;O\Z��[OL�JV\Y[�MV\UK�[OH[�ZLJ[PVU����HZ�H�^OVSL��HWWSPLZ�
[V�JVTW\SZVY`�[LZ[PUN�HUK�UV[�[V�]VS\U[HY`�[LZ[PUN��;OPZ�
ÄUKPUN�^HZ�WYLTPZLK�VU�[OL�JVUKP[PVU�[OH[�[LZ[PUN�T\Z[�
IL�]VS\U[HY`"�P[�KVLZ�UV[�TH[[LY�̂ OL[OLY�[LZ[PUN�PZ�PUP[PH[LK�
I`�[OL�LTWSV`LY�VY�[OL�LTWSV`LL��;OL�JV\Y[�M\Y[OLY�OLSK�
[OH[��^OLU�HU�LTWSV`LL�YLX\LZ[Z�VY�]VS\U[HYPS`�JVUZLU[Z�
[V�HU�/0=�[LZ[��[OL�WLYTPZZPVU�VM�[OL�JV\Y[�PZ�UV[�YLX\PYLK��

;OL�:V\[O�(MYPJHU�*VKL�VM�.VVK�7YHJ[PJL!�2L`�(ZWLJ[Z�VM�
/0=�(0+:�HUK�,TWSV`TLU[���PU�KLHSPUN�^P[O�/0=�[LZ[PUN��
JVUÄKLU[PHSP[`�HUK�KPZJSVZ\YL�WYV]PKLZ�HZ�MVSSV^Z!�� 

‘No employer may require an employee, or an 
applicant for employment, to undertake an HIV 
test in order to ascertain that employee’s HIV 
status. As provided for in the Employment Equity 
Act, employers may approach the Labour Court 
to obtain authorisation for testing; and 

whether s 7(2) of the Employment Equity Act 
prevents an employer-provided health service 
supplying a test to an employee who requests 
a test, depends on whether the Labour Courts 
would accept that an employee can knowingly 
agree to waive the protection in the section.’

0U�Joy Mining Machinery Division of Harnischfeger SA Pty 
Ltd v National Union of Metal Workers of South Africa��� 
[OL� 3HIV\Y� *V\Y[� Y\SLK� [OH[� HUVU`TV\Z� ]VS\U[HY`� /0=�
[LZ[PUN� VM� LTWSV`LLZ� PU� [LYTZ� VM� :LJ[PVU� ����� VM� [OL�

�����7\ISPZOLK�\UKLY�.5�9�� ��PU�Government Gazette�������VM���+LJLTILY������

���� 0IPK�

������������031�� ���3*�

����1� ���  

������������)(39������**4(�

,TWSV`TLU[� ,X\P[`�(J[� ��� VM� �  �� PZ� SLNHS�� ;OL�*V\Y[�
LU\TLYH[LK����NYV\UKZ�[OH[�T\Z[�IL�[HRLU�PU[V�HJJV\U[�
^OLU�WLYMVYTPUN�]VS\U[HY`�/0=�[LZ[Z�� PUJS\KPUN!� ���� [OH[�
[OL� [LZ[� [V�IL�\ZLK� PZ� [OL�,30:(�:HSP]H�;LZ["� ���� [OH[�H[�
UV� [PTL� ^PSS� [OL� WHY[PJPWH[PUN� LTWSV`LL� IL� HZRLK� OPZ�
OLY�UHTL��UVY�^PSS�Z\JO�PUMVYTH[PVU�IL�YLJVYKLK�VU�[OL�
ZHTWSL"� HUK� ���� [OH[� [OL� LTWSV`LY�THRL� P[� JSLHY� [OH[� P[�
KVLZ� UV[� PU[LUK� [V� KPZJYPTPUH[L� HNHPUZ[� /0=�WVZP[P]L�
LTWSV`LLZ��

A v SAA���;OL�HWWSPJHU[�^HZ� YLM\ZLK�LTWSV`TLU[�^P[O�
:V\[O�(MYPJHU�(PY^H`Z�HM[LY�[LZ[PUN�/0=�WVZP[P]L�PU�H�WYL�
LTWSV`TLU[�[LZ[��;OL�*V\Y[�OLSK�[OH[�L_JS\KPUN�º(»�MYVT�
[OL�WVZP[PVU�VM�JHIPU�H[[LUKHU[�VU�[OL�NYV\UKZ�VM�OPZ�/0=�
Z[H[\Z�^HZ�\UQ\Z[PÄLK�HUK�H^HYKLK�OPT�JVTWLUZH[PVU�

0U�Nasuwu obo Zulu v Chen���� [OL�HWWSPJHU[��LTWSV`LK�
I`�[OL�YLZWVUKLU[�HZ�H�JOPSK�TPUKLY��^HZ�KPZTPZZLK�HM[LY�
ZOL� YLM\ZLK� [V� JVTWS`� ^P[O� [OL� YLZWVUKLU[»Z� KLTHUK�
[V� \UKLYNV� HU� /0=� [LZ[�� ;OL� *VTTPZZPVULY� OLSK� [OH[�
LTWSV`LLZ�HYL�UV[�VISPNLK�[V�[HRL�/0=�[LZ[Z�HUK�[OH[�[OL�
HWWSPJHU[»Z� YLM\ZHS� [V�KV�ZV�^HZ� SH^M\S��;OL�HWWSPJHU[»Z�
KPZTPZZHS�^HZ�[OLYLMVYL�H\[VTH[PJHSS`�\UMHPY�

0U� H� TVYL� YLJLU[� JHZL� VM� Pharmaco Distribution (Pty) 
Ltd v Weideman� �1(���������� B����D� A(3*1/)����� ���
1\S`� ������� [OL� 3HIV\Y�(WWLHS�*V\Y[� OHK� [V� KL[LYTPUL�
^OL[OLY� [OL� WYV]PZPVUZ� PU� 4Z� >LPKLTHU»Z� JVU[YHJ[� VM�
LTWSV`TLU[� YLX\PYPUN� OLY� [V� \UKLYNV� TLKPJHS� [LZ[PUN�
^LYL� LUMVYJLHISL�� :OL� JSHPTLK� [OH[� OLY� KPZTPZZHS�
MVY� MHPSPUN� [V� Z\ITP[� [V� H� TLKPJHS� L_HTPUH[PVU� VU� OLY�
LTWSV`LY»Z� PUZ[Y\J[PVU� ^HZ� H\[VTH[PJHSS`� \UMHPY�� 4Z�
>LPKLTHU»Z�JVU[YHJ[�VM�LTWSV`TLU[�^HZ�JLU[YHS�[V�[OL�
PZZ\L��0[�WYV]PKLK�[OH[!

‘The Employee will, whenever the Company 
deems necessary, undergo a specialist medical 
examination at the expense of the Company, by 
a medical practitioner nominated and appointed 
by the Company. The Employee gives his/her 
consent to any such medical practitioner making 
the results and record of any medical examination 
available to the Company and to discuss same 
with such medical practitioner. The above shall 
include and apply to psychological evaluations.’
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4Z� >LPKLTHU� KPK� UV[� H[[LUK� [OL� HZZLZZTLU[� ^P[O� H�
WZ`JOPH[YPZ[� HZ� PUZ[Y\J[LK� HUK� 7OHYTHJV� Z\IZLX\LU[S`�
KPZTPZZLK� OLY�� 0U� [OL� 3HIV\Y� *V\Y[�� 7OHYTHJV� HYN\LK�
[OH[� P[Z� KLJPZPVU� [V� PUZPZ[� VU� H� WZ`JOPH[YPJ� HZZLZZTLU[�
VM�4Z�>LPKLTHU�^HZ� Q\Z[PÄLK�ILJH\ZL� ZOL�JVUZLU[LK�
[V�\UKLYNVPUN�H�TLKPJHS�[LZ[�^OLU�YLHZVUHIS`�YLX\PYLK�
[V� KV� ZV� I`� [OL� JVTWHU`� PU� OLY� LTWSV`TLU[� JVU[YHJ[�
HUK�OLY�ILOH]PV\Y�HUK�KPZJSVZ\YL�VM�OLY�IPWVSHY�JVUKP[PVU�
THKL�PUZPZ[LUJL�VU�Z\JO�HU�HZZLZZTLU[�YLHZVUHISL�

;OL� 3HIV\Y� *V\Y[� ^HZ� UV[� WLYZ\HKLK� I`� 7OHYTHJV»Z�
HYN\TLU[��;OL�3HIV\Y�*V\Y[�YLP[LYH[LK�[OH[�ZLJ[PVU������VM�
[OL�,,(�WYVOPIP[Z�TLKPJHS�[LZ[PUN�VM�HU�LTWSV`LL�\USLZZ�
WLYTP[[LK� VY� YLX\PYLK� I`� SLNPZSH[PVU� VY� P[� PZ� Q\Z[PÄHISL� PU�
[OL�SPNO[�VM�TLKPJHS�MHJ[Z��LTWSV`TLU[�JVUKP[PVUZ��ZVJPHS�
WVSPJ �̀� [OL� MHPY� KPZ[YPI\[PVU� VM� LTWSV`LL� ILULÄ[Z� VY� [OL�
PUOLYLU[�YLX\PYLTLU[Z�VM�H�QVI�

;OL� 3HIV\Y� *V\Y[� MV\UK� [OH[� 7OHYTHJV� OHK� UV[� TL[�
[OL� YLX\PYLTLU[Z�VM�HU`�VM� [OL�L_JLW[PVUZ� [V� [OL�,,(»Z�
WYVOPIP[PVU� VM� TLKPJHS� [LZ[PUN�� 0[� OLSK� [OH[� LTWSV`LL�
JVUZLU[� KVLZ� UV[� JVUZ[P[\[L� HU� L_JLW[PVU� [V� [OL�
WYVOPIP[PVU��6U�[OPZ�IHZPZ��[OL�3HIV\Y�*V\Y[�HJJVYKPUNS`�
OLSK�[OH[�[OL�JSH\ZL�PU�4Z�>LPKLTHU»Z�JVU[YHJ[�^HZ�UV[�
WLYTPZZPISL�PU�[LYTZ�VM�ZLJ[PVU���VM�[OL�,,(�HUK�KLJSHYLK�
P[�\USH^M\S�HUK�\ULUMVYJLHISL�

;OL�3HIV\Y�*V\Y[�MV\UK�M\Y[OLY�[OH[�7OHYTHJV�OHK�\UMHPYS`�
KPZJYPTPUH[LK�HNHPUZ[�4Z�>LPKLTHU�PU�PUZ[Y\J[PUN�OLY�[V�
\UKLYNV�H�WZ`JOPH[YPJ�HZZLZZTLU[�HZ�[OL�PUZ[Y\J[PVU�VUS`�
HYVZL� ILJH\ZL� VM� OLY� IPWVSHY� JVUKP[PVU�� *VUZLX\LU[S �̀�
4Z�>LPKLTHU»Z�KPZTPZZHS�MVY�YLM\ZPUN�[V�HJJLKL�[V�ILPUN�
[LZ[LK� ^HZ� MV\UK� [V� IL� H\[VTH[PJHSS`� \UMHPY�� :OL� ^HZ�
H^HYKLK����TVU[OZ»�YLT\ULYH[PVU�HZ�JVTWLUZH[PVU�MVY�
OLY� � \UMHPY� KPZTPZZHS� HUK�HU� HTV\U[� VM�9���������� HZ�
KHTHNLZ�MVY�\UMHPY�KPZJYPTPUH[PVU�

7OHYTHJV� [VVR� [OL� Q\KNTLU[� VU� HWWLHS� [V� [OL� 3HIV\Y�
(WWLHS� *V\Y[�� ;OL� 3HIV\Y� (WWLHS� *V\Y[� MV\UK� [OH[�
P[�^HZ� HI\UKHU[S`� JSLHY� MYVT� [OL� L]PKLUJL� [OH[� I\[� MVY�
4Z�>LPKLTHU»Z� IPWVSHY� JVUKP[PVU�� ZOL�^V\SK� UV[� OH]L�
ILLU� PUZ[Y\J[LK�I`�7OHYTHJV� [V�\UKLYNV�H�WZ`JOPH[YPJ�
HZZLZZTLU[� HUK� ^V\SK� UV[� OH]L� ILLU� KPZTPZZLK� MVY�
YLM\ZPUN�[V�KV�ZV��;OPZ��[OL�3HIV\Y�(WWLHS�*V\Y[�MV\UK��
HTV\U[LK� [V� \UMHPY� KPZJYPTPUH[PVU� VU� [OL� NYV\UKZ� VM�
KPZHIPSP[ �̀

;OL�3HIV\Y�(WWLHS�*V\Y[�JVUÄYTLK�[OH[�¸JVUZLU[¹�PZ�UV[�
H� Q\Z[PÄJH[PVU� MVY� KPZTPZZHS� HZ� JVU[LTWSH[LK� PU� ZLJ[PVU�
�����VM� [OL�,,(��;OLYLMVYL��HU�LTWSV`LY�JHUUV[� YLS`�VU�

����5V�����VM��  �

����5V�����VM��  �

[OL� LTWSV`LL»Z� JVUZLU[� PU� HU� LTWSV`TLU[� JVU[YHJ[� [V�
\UKLYNV�TLKPJHS�[LZ[PUN�HZ�HUK�^OLU�YLX\PYLK�[V�KV�ZV�
HZ�Q\Z[PÄJH[PVU�MVY�KPZTPZZHS�

6U� [OL� X\LZ[PVU� VM� [OL� JVTWLUZH[PVU� HUK� KHTHNLZ�
H^HYKLK� [V� 4Z� >LPKLTHU�� [OL� 3HIV\Y� (WWLHS� *V\Y[�
MV\UK� [OH[� [OL� 3HIV\Y� *V\Y[»Z� H^HYK� VM� JVTWLUZH[PVU�
^HZ�HU�PUZ\ɉJPLU[�KL[LYYLU[�[V�\UMHPY�KPZJYPTPUH[PVU�HUK�
PUJYLHZLK�[OL�JVTWLUZH[PVU�H^HYKLK�[V�4Z�>LPKLTHU�
MYVT�9�������� [V�9���������/V^L]LY�� P[� ZL[� HZPKL� [OL�
H^HYK� VM� KHTHNLZ� VU� [OL� IHZPZ� [OH[� [OPZ� HTV\U[LK� [V�
WLUHSPZPUN� [OL� LTWSV`LY� [^PJL� MVY� [OL� ZHTL� ^YVUNM\S�
JVUK\J[�

3.3. Occupational Health and Safety 
Act��

�(U�LTWSV`LY�PZ�VISPNLK�[V�WYV]PKL��HZ�MHY�HZ�PZ�YLHZVUHIS`�
WYHJ[PJHISL��H�ZHML�̂ VYRWSHJL��;OPZ�PUJS\KLZ�HU�VISPNH[PVU�
[V�LUZ\YL�[OH[�[OL�YPZR�VM�VJJ\WH[PVUHS�L_WVZ\YL�[V�/0=�
HUK�;)�PZ�TPUPTPZLK�HZ�MHY�HZ�YLHZVUHIS`�WYHJ[PJHISL���

3.4. Compensation for Occupational 
Injuries and Disease Act��  

0M� HU� LTWSV`LL� PZ� L_WVZLK� [V� PUMLJ[LK� ISVVK� VY� IVK`�
Å\PKZ�HZ�H�YLZ\S[�VM�H�^VYRWSHJL�HJJPKLU[�HUK�PZ�PUMLJ[LK�
^P[O�/0=�VY� PZ�L_WVZLK� [V�;)��OL�VY�ZOL�TH`�HWWS`� MVY�
ILULÄ[Z�PU�[LYTZ�VM�:LJ[PVU��������VM�[OL�(J[�

4. The Right to Fair Labour 
Practice

:LJ[PVU� ��� VM� [OL� *VUZ[P[\[PVU� WYV]PKLZ� [OH[� L]LY`VUL�
OHZ�[OL�YPNO[�[V�MHPY�SHIV\Y�WYHJ[PJLZ��

:LJ[PVU� ���� ���� KLÄULZ� \UMHPY� SHIV\Y� WYHJ[PJL� HZ� ºHU`�
\UMHPY�HJ[�VY�VTPZZPVU�[OH[�HYPZLZ�IL[^LLU�HU�LTWSV`LY�
HUK�HU�LTWSV`LL�PU]VS]PUN�¶

H�� <UMHPY�JVUK\J[�I`�[OL�LTWSV`LY�YLSH[PUN�[V�[OL�
WYVTV[PVU��KLTV[PVU��WYVIH[PVU��L_JS\KPUN�KPZW\[LZ�
HIV\[�KPZTPZZHSZ�MVY�H�YLHZVU�YLSH[PUN�[V�WYVIH[PVU��
VY�[YHPUPUN�VM�HU�LTWSV`LL�VY�YLSH[PUN�[V�[OL�
WYV]PZPVU�VM�ILULÄ[Z�[V�HU�LTWSV`LL"

I�� ;OL�\UMHPY�Z\ZWLUZPVU�VM�HU�LTWSV`LL�VY�HU`�
V[OLY�\UMHPY�KPZJPWSPUHY`�HJ[PVU�ZOVY[�VM�KPZTPZZHS�PU�
YLZWLJ[�VM�HU�LTWSV`LL"
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J�� (�MHPS\YL�VY�YLM\ZHS�I`�HU�LTWSV`LY�[V�YLPUZ[H[L�
VY�YL�LTWSV`�H�MVYTLY�LTWSV`LL�PU�[LYTZ�VM�HU`�
HNYLLTLU["�HUK

K�� (U�VJJ\WH[PVUHS�KL[YPTLU[��V[OLY�[OHU�KPZTPZZHS��
PU�JVU[YH]LU[PVU�VM�[OL�7YV[LJ[LK�+PZJSVZ\YLZ�
(J[��������(J[�5V�����VM��������VU�HJJV\U[�VM�[OL�
LTWSV`LL�OH]PUN�THKL�H�WYV[LJ[LK�KPZJSVZ\YL�
KLÄULK�PU�[OH[�(J[�¹�� 

(U� LTWSV`LL� ^V\SK� IL� H� ]PJ[PT� VM� HU� \UMHPY� SHIV\Y�
WYHJ[PJL�PM�\UMHPYS`�KPZJYPTPUH[LK�HNHPUZ[�I`�[OL�JVUK\J[�
VM� OPZ� VY� OLY� LTWSV`LY���� /V^L]LY�� JVUK\J[� HTV\U[PUN�
[V�HU�\UMHPY�SHIV\Y�WYHJ[PJL�PZ�UV[�HS^H`Z�KPZJYPTPUH[VY`�
PU� UH[\YL�� P[�TH`� ZPTWS`� IL� \UHJJLW[HISL�� PYYLSL]HU[� VY�
PU]PKPV\Z�PU�UH[\YL��  

5. Termination of 
Employment Based on 
Workplace Discrimination 

;OL�39(�KVLZ�UV[�WYV]PKL�H�ISHURL[�WYV[LJ[PVU�HNHPUZ[�
[LYTPUH[PVU�VM�LTWSV`TLU[�I`�LTWSV`LYZ��;OL�*VKL�VM�
.VVK�7YHJ[PJL�H[[HJOLK�[V�[OL�39(�WYV]PKLZ�H�N\PKLSPUL�
MVY�LTWSV`LYZ�[V�MVSSV^�PU�[OL�PUZ[HUJL�VM�H�KPZTPZZHS��;OL�
JVKL�WYV]PKLZ�[OH[�[OL�KPZTPZZHS�T\Z[�IL�MHPY�HUK�P[�SH`Z�
V\[�[OL�WYVWLY�WYVJLK\YL�[V�IL�MVSSV^LK�I`�[OL�LTWSV`LY�

0M� [OL� YLHZVU� MVY� [OL� KPZTPZZHS� PZ� UV[� MHPY� HUK� VY� [OL�
WYVJLK\YL� MVSSV^LK� ^HZ� UV[� JVYYLJ[�� [OLU� Z\JO�
KPZTPZZHS� JVUZ[P[\[LZ� HU� \UMHPY� KPZTPZZHS�� (� KPZTPZZHS�
IHZLK� VU� KPZJYPTPUH[PVU� VU� [OL� IHZPZ� VM� /0=� VY� ;)�
Z[H[\Z� PZ� H\[VTH[PJHSS`� KLLTLK� HU� \UMHPY� KPZTPZZHS��
;OL�39(�WLYTP[Z� HU�LTWSV`LY� [V�KPZTPZZ� HU�LTWSV`LL�
MVY�TPZJVUK\J[�� PUJHWHJP[`� VY� VWLYH[PVUHS� YLX\PYLTLU[Z�
\UKLY�JLY[HPU�JPYJ\TZ[HUJLZ�

5.1. Dismissal due to Misconduct 
(�KPZTPZZHS�MVY�TPZJVUK\J[�JHU�[HRL�THU`�KPɈLYLU[�MVYTZ��
OV^L]LY� º[OL� SLNHS� IHZPZ� MVY� KPZTPZZHS� MVY� TPZJVUK\J[�
PZ� [OL�ZHTL� PU�HSS�JHZLZ!� [OL�LTWSV`LLZ�JVUJLYULK�HYL�
KLLTLK�[V�OH]L�JVTTP[[LK�H�IYLHJO�VM�H�TH[LYPHS�[LYT�VM�
[OLPY�JVU[YHJ[Z�VY�KLZ[YV`LK�[OL�LTWSV`TLU[�YLSH[PVUZOPW��
^OPJO�Q\Z[PÄLZ�P[Z�[LYTPUH[PVU�I`�[OL�LTWSV`LY»��� 

����5V�����VM�����

����/0=�HUK�[OL�3H^�4HU\HS�*OHW[LY���WHNL���

� ��0IPK

����0IPK��H[�W�������

���� ��  ������ILJ ������3(*��H[�W�������

������  ������331������3(*�

0[LT���VM�[OL�*VKL�VM�.VVK�7YHJ[PJL!�+PZTPZZHS��:JOLK\SL�
�� [V� [OL� 39(�� ZL[Z� V\[� [OL� WYVJLK\YHS� N\PKLSPULZ� [OH[�
YLUKLY� KPZTPZZHS� MVY� TPZJVUK\J[� MHPY�� 0[� YLX\PYLZ� [OH[�
WYLZPKPUN�VɉJLYZ�JVUZPKLY!

�H�� >OL[OLY�VY�UV[�[OL�employee�JVU[YH]LULK�H�Y\SL�VY�
Z[HUKHYK�YLN\SH[PUN�JVUK\J[�PU��VY�VM�YLSL]HUJL�[V��
[OL�^VYRWSHJL"�HUK�

�I�� 0M�H�Y\SL�VY�Z[HUKHYK�^HZ�JVU[YH]LULK��^OL[OLY�VY�UV[�¶
�P�� [OL�Y\SL�^HZ�H�]HSPK�VY�YLHZVUHISL�Y\SL�VY�

Z[HUKHYK"�
�PP�� [OL�employee�^HZ�H^HYL��VY�JV\SK�YLHZVUHIS`�

IL�L_WLJ[LK�[V�OH]L�ILLU�H^HYL��VM�[OL�Y\SL�VY�
Z[HUKHYK"�

�PPP�� [OL�Y\SL�VY�Z[HUKHYK�OHZ�ILLU�JVUZPZ[LU[S`�
HWWSPLK�I`�[OL�LTWSV`LY"�HUK�

�P]�� dismissal�B^HZD�HU�HWWYVWYPH[L�ZHUJ[PVU�MVY�[OL�
JVU[YH]LU[PVU�VM�[OL�Y\SL�VY�Z[HUKHYK�

;OLZL�YLX\PYLTLU[Z�^LYL�JVUÄYTLK�I`�[OL�3(*�PU�Metro 
Cash and Carry Ltd v Tshehla��� ^OLYL� [OL� JV\Y[� MV\UK�
[OH[� [OL�JVYYLJ[�HWWYVHJO� [V�KL[LYTPUPUN� [OL�L_PZ[LUJL�
HUK� NYH]P[`� VM� TPZJVUK\J[� PZ� [V� HKKYLZZ� [OL� MVSSV^PUN�
PZZ\LZ!

%� >HZ�[OLYL�H�Y\SL�PU�MVYJL&
%� >HZ�[OPZ�Y\SL�MHPY�HUK�YLHZVUHISL&�0U�V[OLY�^VYKZ��

KPK�[OL�Y\SL�WLYMVYT�H�SLNP[PTH[L�M\UJ[PVU�PU�[OL�
LTWSV`LY»Z�LU[LYWYPZL�HUK�KPK�P[�KV�ZV�MHPYS`&

%� +PK�[OL�LTWSV`LL�JVUJLYULK�RUV^�[OL�Y\SL�VY�
ZOV\SK�OL�OH]L�RUV^U�HIV\[�P[&

%� >HZ�[OL�Y\SL�IYVRLU&
%� ;OL�ZL]LYP[`�VM�[OL�IYLHJO�

;OL�VU\Z�VM�WYV]PUN�[OL�L_PZ[LUJL�HUK�JVU[YH]LU[PVU�VM�
[OL�Y\SL�PZ�VU�[OL�LTWSV`LY��^OV�T\Z[�ZOV^�VU�H�IHSHUJL�
VM�WYVIHIPSP[PLZ�[OH[�[OL�LTWSV`LL�PZ�N\PS[`�VM�TPZJVUK\J[�

(U� PTWVY[HU[� X\LZ[PVU� VM[LU� HZRLK� I`� [OL� JV\Y[Z� ^OLU�
HZZLZZPUN� KPZTPZZHSZ� IHZLK� VU� TPZJVUK\J[� PZ!� º>HZ�
[OL�HJ[�VM�TPZJVUK\J[�Z\ɉJPLU[S`�NYH]L�HZ� [V� Q\Z[PM`� [OL�
WLYTHULU[�[LYTPUH[PVU�VM�[OL�YLSH[PVUZOPW&»�(NUM & others 
v Free State Consolidated Mines (Operations) Ltd.��)
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>OH[� [OL� 39(� HUK� [OL� JHZL� SH^� KLTVUZ[YH[L� PZ� [OH[�
TPZJVUK\J[� PZ� H� YLHZVU� MVY� [LYTPUH[PVU� VM� LTWSV`TLU[�
^OLU�P[�YLZ\S[Z�PU�H�IYLHJO�VM�[OL�LTWSV`TLU[�JVU[YHJ[��
;OL�IYLHJO�KVLZ�UV[�HYPZL�MYVT�[OL�MHJ[�[OH[�[OL�LTWSV`LL�
PZ�/0=�WVZP[P]L�I\[� MYVT� [OL�LTWSV`LL»Z� MHPS\YL� [V�JHYY`�
V\[�OLY�VY�OPZ�LTWSV`TLU[�VISPNH[PVUZ�VY�MYVT�OLY�VY�OPZ�
JHYY`PUN�V\[� Z\JO�VISPNH[PVUZ� PU� H�THUULY� [OH[� ]PVSH[LZ�
[OL�LTWSV`TLU[�JVU[YHJ[�

5.2. Dismissal Due to Incapacity 
+PZTPZZHS� K\L� [V� PUJHWHJP[`� HYPZLZ� ^OLU� HU� LTWSV`LY�
KLJPKLZ� [OH[� HU� LTWSV`LL� PZ� PUJHWHISL� VM� JHYY`PUN� V\[�
OLY�VY�OPZ�LTWSV`TLU[�VISPNH[PVUZ�MVY�MHPSPUN�[V�TLL[�[OL�
Z[HUKHYK�VM�^VYR�ZL[�I`�[OL�LTWSV`LY��º;OL�Z[HUKHYK�VM�
^VYR� PZ� IV[O� X\HSP[H[P]L� HUK�X\HU[P[H[P]L!� [OL� LTWSV`LY�
OHZ� [OL� YPNO[� [V� ZL[� YLHZVUHISL� YLX\PYLTLU[Z� PU� [LYTZ�
VM� V\[W\[� HUK� [OL� Z[HUKHYK� VM� ^VYR� YLX\PYLK� VM� [OL�
LTWSV`LL�� 0M� [OL�LTWSV`LL� MHPSZ� [V�H[[HPU� [OL�Z[HUKHYKZ�
ZL[�I`�[OL�LTWSV`LY��[OL�LTWSV`LY�PZ�LU[P[SLK�[V�[LYTPUH[L�
[OL�JVU[YHJ[�»�� 

;OL�39(�KPZ[PUN\PZOLZ�IL[^LLU�KPZTPZZHS�MVY�WVVY�^VYR�
WLYMVYTHUJL�HUK�KPZTPZZHS�IHZLK�VU�PSS�OLHS[O�VY�PUQ\Y`!�

%� +PZTPZZHS�K\L�[V�WVVY�^VYR�WLYMVYTHUJL�HYPZLZ�
^OLU��KLZWP[L�JV\UZLSSPUN�HUK�[YHPUPUN��[OL�
LTWSV`LL�SHJRZ�[OL�ZRPSS��RUV^SLKNL��HIPSP[`�VY�
L_WLY[PZL�[V�TLL[�[OL�YLX\PYLK�Z[HUKHYK�

%� +PZTPZZHS�K\L�[V�PSS�OLHS[O�VY�PUQ\Y`�HYPZLZ�^OLU�[OL�
LTWSV`LL�PZ�\UHISL�[V�^VYR�ILJH\ZL�ZOL�VY�OL�PZ�PSS�
VY�PUQ\YLK��

(Z�̂ P[O�KPZTPZZHS�MVY�TPZJVUK\J[��KPZTPZZHS�MVY�WVVY�̂ VYR�
WLYMVYTHUJL�T\Z[�IL�MHPY�HUK�YLHZVUHISL�HUK�LɈLJ[LK�PU�
HJJVYKHUJL�^P[O�H�MHPY�WYVJLK\YL�

7YVJLK\YHS� MHPYULZZ� PZ� Z[PW\SH[LK� PU� [OL� PU� [OL� *VKL�
VM� .VVK� 7YHJ[PJL�� ;OL� 39(� WYV]PKLZ� [OH[� MHPYULZZ� PU�
KPZTPZZHS�PZ�KLJPKLK�PU�[^V�^H`Z!

��� :\IZ[HU[P]L� MHPYULZZ� �^HZ� [OLYL� H� ºMHPY»� YLHZVU� [V�
KPZTPZZ� [OL�^VYRLY&�^HZ�[OL�KPZTPZZHS�HWWYVWYPH[L�
\UKLY�[OL�JPYJ\TZ[HUJLZ&��
�» /LYL��[OL�LTWSV`LY�T\Z[�OH]L�H�WYVWLY�HUK�MHPY�

YLHZVU�MVY�KPZTPZZPUN�[OL�^VYRLY�
�» (�ºMHPY»�YLHZVU�JHU�IL�VUL�VM�[OLZL!

����1�.YVNHU�+PZTPZZHS��+PZJYPTPUH[PVU�HUK�<UMHPY�3HIV\Y�7YHJ[PJLZ��UK�LKU��*HWL�;V^U!�1\[H��������H[�W������

����6W�JP[�UV[L�����

����**4(�JHZL�U\TILY�25������\UYLWVY[LK

P�� TPZJVUK\J[��[OL�^VYRLY�OHZ�KVUL�ZVTL[OPUN�
ZLYPV\ZS`�^YVUN�HUK�JHU�IL�ISHTLK�MVY�[OL�
TPZJVUK\J[��

PP�� PUJHWHJP[`��[OL�^VYRLY�KVLZ�UV[�KV�[OL�QVI�
WYVWLYS �̀�VY�[OL�^VYRLY�PZ�\UHISL�[V�KV�[OL�
QVI�K\L�[V�PSSULZZ�VY�KPZHIPSP[`��

PPP�� YL[YLUJOTLU[�VY�YLK\UKHUJ`��[OL�LTWSV`LY�
PZ�J\[[PUN�KV^U�VU�Z[HɈ�VY�YLZ[Y\J[\YPUN�
[OL�^VYR�HUK�^VYR�VM�H�WHY[PJ\SHY�RPUK�OHZ�
JOHUNLK��

��� 7YVJLK\YHS� MHPYULZZ� �^HZ� [OLYL� H� MHPY� WYVJLK\YL�
ILMVYL�[OL�^VYRLY�^HZ�KPZTPZZLK&��
�» ;OL�^VYRLY�T\Z[�HS^H`Z�OH]L�H�MHPY�OLHYPUN�

ILMVYL�ILPUN�KPZTPZZLK��0U�V[OLY�^VYKZ��[OL�
^VYRLY�T\Z[�HS^H`Z�NL[�H�JOHUJL�[V�NP]L�OPZ�
VY�OLY�ZPKL�VM�[OL�Z[VY`�ILMVYL�[OL�LTWSV`LY�
KLJPKLZ�VU�KPZTPZZHS�

�» ;OL�^VYRLY�PZ�HSSV^LK�[V�YLMLY�[OL�WYVWVZLK�
KPZTPZZHS�[V�[OL�**4(�MVY�JVUJPSPH[PVU�

0U� Allpass v Mooikloof Estates (Pty) Ltd t/a Mooikloof 
Equestrain Centre����[OL�JV\Y[�OLSK�[OH[�KPZTPZZHS�ILJH\ZL�
VM�/0=� Z[H[\Z� PZ� KPZJYPTPUH[PVU�WYVOPIP[LK�I`� Z� �������M��
HUK�PZ�[OLYLMVYL�HU�H\[VTH[PJHSS`�\UMHPY�KPZTPZZHS�

(S[OV\NO� \UYLWVY[LK� [OL� JHZL� VM� Zungu v ET Security 
Service35� WYV]PKLZ� HU� L_HTWSL� VM� MHPYULZZ� VM� KPZTPZZHS�
K\L�[V�PUJHWHJP[ �̀�;OL�HWWSPJHU[�HSSLNLK�[OH[�OPZ�KPZTPZZHS�
^HZ�\UMHPY�HUK�[OH[��L]LU�[OV\NO�OL�OHK�M\SS�ISV^U�(0+:��
OL�^HZ�Z[PSS�JHWHISL�VM�WLYMVYTPUN�OPZ�K\[PLZ�HZ�H�ZLJ\YP[`�
N\HYK��;OL�**4(�MV\UK�[V�[OL�JVU[YHY`�HUK�Z[H[LK�[OH[�
[OL� HWWSPJHU[� ^HZ� SH^M\SS`� KPZTPZZLK�� [OH[� [OL� ZL]LYP[`�
VM� [OL� VWWVY[\UPZ[PJ� PUMLJ[PVU� OL� Z\ɈLYLK� MYVT�THKL� P[�
PTWVZZPISL� MVY� OPT� [V� WLYMVYT� OPZ� K\[PLZ�� HUK� [OH[� [OL�
YLZWVUKLU[�HJ[LK�PU�NVVK�MHP[O�

5.2.1. Procedural and Substantive Fairness in 
Incapacity due to Ill Health

/0=�PZ�UV^�JVUZPKLYLK�H�THUHNLHISL�KPZLHZL�^OPSL�;)�PZ�
J\YHISL��/V^L]LY��73/0=�HUK�7>;)�OH]L�YPNO[�[V�RUV^�
^OLU� P[� ^V\SK� IL� WYVJLK\YHSS`� VY� Z\IZ[HU[P]LS`� \UMHPY�
[V�IL�KPZTPZZLK�K\L� [V� PSS� OLHS[O�� LZWLJPHSS`� PM� [OL`� HYL�
MVSSV^PUN�/0=�HUK�;)�[YLH[TLU[�WYV[VJVS���
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+PZTPZZHS�VM�HU�LTWSV`LL�^OV�PZ�UV[�HISL�[V�WLYMVYT�OPZ�
OLY� M\UJ[PVUZ�K\L� [V� PSS� OLHS[O� VY� PUQ\Y`�^PSS� IL�KLLTLK�
MHPY��WYV]PKLK�[OH[�[OLYL�PZ�H�MHPY�YLHZVU�MVY�[OL�KPZTPZZHS�
�Z\IZ[HU[P]L�MHPYULZZ��HUK�MHPY�WYVJLK\YLZ�HYL�MVSSV^LK�PU�
PTWSLTLU[PUN�[OL�KPZTPZZHS�

5.2.1.1. Substantive Fairness

(U`�WLYZVU�KL[LYTPUPUN�^OL[OLY�H�KPZTPZZHS�HYPZPUN�MYVT�
PSS�OLHS[O�VY�PUQ\Y`�^HZ�\UMHPY�T\Z[�JVUZPKLY!

%� >OL[OLY�VY�UV[�[OL�LTWSV`LL�PZ�HISL�[V�WLYMVYT�[OL�
^VYR�MVY�^OPJO�OL�ZOL�OHZ�ILLU�LTWSV`LK"�HUK

%� 0M�OL�ZOL�PZ�UV[�HISL�[V�WLYMVYT�[OL�^VYR�MVY�^OPJO�
OL�ZOL�OHZ�ILLU�LTWSV`LK�

�P�� [OL�L_[LU[�[V�^OPJO�[OL�LTWSV`LL�PZ�HISL�[V�
WLYMVYT�H[�SLHZ[�ZVTL�^VYR"

�PP�� [OL�L_[LU[�[V�^OPJO�[OL�LTWSV`LL»Z�^VYR�
JPYJ\TZ[HUJLZ�TPNO[�IL�HKHW[LK�[V�
HJJVTTVKH[L�[OL�PUQ\Y`�KPZHIPSP[ �̀�>OLYL�P[�
PZ�UV[�WVZZPISL�[V�HKHW[�[OL�LTWSV`LL»Z�^VYR�
LU]PYVUTLU[��JVUZPKLYH[PVU�T\Z[�IL�NP]LU�[V�[OL�
L_[LU[�[V�^OPJO�[OL�LTWSV`LL»Z�QVI�KLZJYPW[PVU�
JHU�IL�HKHW[LK"�HUK

�PPP�� [OL�H]HPSHIPSP[`�VM�Z\P[HISL�HS[LYUH[P]L�^VYR�

;OLYL�TH`�IL�[PTLZ�^OLU�H�7>;)�T\Z[�[HRL�[YLH[TLU[�
PU�OVZWP[HS�LZWLJPHSS`�WH[PLU[Z�̂ P[O�4\S[P�+Y\N�9LZPZ[HUJL�
;)�[OH[�TH`�IL�JVU[HNPV\Z�� 0U�[OH[�JHZL�[OL degree�VM�
PUJHWHJP[`�PZ�YLSL]HU[�[V�[OL�MHPYULZZ�VM�HU`�KPZTPZZHS��;OL�
*VKL�VM�.VVK�7YHJ[PJL�KPZ[PUN\PZOLZ�IL[^LLU�[LTWVYHY`�
HUK�WLYTHULU[�PUJHWHJP[ �̀

5.2.1.2. Temporary Incapacity

;OL�NLULYHS�Y\SL�PZ�[OH[�P[� PZ�PUHWWYVWYPH[L�[V�KPZTPZZ�HU�
LTWSV`LL� ^OV� PZ� [LTWVYHYPS`� PUJHWHJP[H[LK�� ;OLYL� HYL�
[^V� L_JLW[PVUZ� [V� [OPZ� NLULYHS� Y\SL!� [OL� ÄYZ[� L_JLW[PVU�
PZ� ^OLYL�� [OL� [LTWVYHY`� UH[\YL� VM� [OL� PUJHWHJP[`�
UV[^P[OZ[HUKPUN��[OL�LTWSV`LL�PZ�SPRLS`�[V�IL�HIZLU[�MVY�
H� [PTL� [OH[� PZ� \UYLHZVUHIS`� SVUN� PU� [OL� JPYJ\TZ[HUJLZ"�
HUK� [OL� ZLJVUK� L_JLW[PVU� PZ� ^OLYL� [OL� LTWSV`LL� PZ�
WLYPVKPJHSS`� HUK� WLYZPZ[LU[S`� H^H`� MYVT� ^VYR� MVY� ZOVY[�
PU[LY]HSZ�� 0U� [OL� SH[[LY� [^V� PUZ[HUJLZ� KPZTPZZHS� TH`� IL�
Q\Z[PÄLK�

>OH[�HTV\U[Z�[V�‘unreasonably long in the circumstances’ 
KLWLUKZ�VU�[OL�UH[\YL�VM�[OL�^VYR�^OPJO�[OL�LTWSV`LL�
WLYMVYTZ�� [OL� ZPaL� VM� [OL� LU[LYWYPZL�� [OL� UH[\YL� VM� [OL�
PUQ\Y �̀� [OL� WLYPVK� VM� [OL� HIZLUJL� HUK� [OL� WVZZPIPSP[`� VM�
ZLJ\YPUN� H� [LTWVYHY`� YLWSHJLTLU[� MVY� [OL� PSS� VY� PUQ\YLK�
LTWSV`LL��(U�\UYLHZVUHIS`�SVUN�HIZLUJL�TH`�IL�[YLH[LK�
HZ�H�WLYTHULU[�PUJHWHJP[ �̀

5.2.1.3. Permanent Incapacity

;OL�LTWSV`LY�ZOV\SK�PU]LZ[PNH[L�[V�^OH[�L_[LU[�OL�ZOL�PZ�
HISL�[V�ZLJ\YL�HS[LYUH[P]L�LTWSV`TLU[�MVY�[OL�LTWSV`LL��
VY�HKHW[�[OL�K\[PLZ�VY�^VYR�LU]PYVUTLU[�VM�[OL�LTWSV`LL�
[V�HJJVTTVKH[L�OPZ�OLY�KPZHIPSP[ �̀

5.2.1.4. Cause of the Incapacity

+PɈLYLU[�JH\ZLZ�VM�PUJHWHJP[`�TH`�YLX\PYL�KPɈLYLU[�RPUKZ�
VM�YLTLKPHS�HJ[PVU�ZOVY[�VM�KPZTPZZHS��-VY�L_HTWSL��^OLYL�
PUJHWHJP[`�PZ�K\L�[V�HSJVOVSPZT�VY�KY\N�HI\ZL��JV\UZLSSPUN�
HUK�YLOHIPSP[H[PVU�TH`�IL�[OL�HWWYVWYPH[L�HS[LYUH[P]LZ�MVY�
HU�LTWSV`LY�[V�JVUZPKLY�

>OLYL� HU� LTWSV`LL� OHZ� ILLU� PUQ\YLK� H[� ^VYR�� VY� PZ�
PUJHWHJP[H[LK�I`�H�^VYR�YLSH[LK�PSSULZZ��[OL�LTWSV`LY�OHZ�
H�Z[YPJ[LY�K\[`�[V�HJJVTTVKH[L�[OL�LTWSV`LL»Z�PSSULZZ�

;OPZ�^V\SK�HWWS`�[V�OLHS[O�^VYRLYZ�^OV�HJX\PYL�/0=�K\L�
[V�ULLKSL�WYPJR�L_WVZ\YL�VY�NL[�PUMLJ[LK�^P[O�;)�I`�ILPUN�
L_WVZLK�[V�7>;)�H[�H�OLHS[O�MHJPSP[ �̀�

5.2.1.5. Procedural Fairness

;OL� Z\IZ[HU[P]L� HUK�WYVJLK\YHS� HZWLJ[Z� VM� H� ºUV�MH\S[»�
KPZTPZZHS�HYL�JSVZLS`�JVUULJ[LK��

%� ;OL�MPYZ[�YLX\PYLTLU[�PZ�[V�LZ[HISPZO�^OL[OLY�HU�
LTWSV`LL»Z�PUJHWHJP[`�PZ�[LTWVYHY`�VY�WLYTHULU[��
HUK�[V�JVUZPKLY�HS[LYUH[P]LZ�[V�KPZTPZZHS�

%� ;OL�ZLJVUK�YLX\PYLTLU[�PZ�[V�NP]L�HU�LTWSV`LL�
HU�VWWVY[\UP[`�[V�Z[H[L�H�JHZL�PU�YLZWVUZL�[V�[OL�
LTWSV`LY»Z�PU]LZ[PNH[PVU�HUK�YLJVTTLUKH[PVUZ��0U�
KVPUN�ZV��OL�ZOL�TH`�IL�YLWYLZLU[LK�I`�H�[YHKL�
\UPVU�YLWYLZLU[H[P]L�VY�JV�LTWSV`LL�

5.2.1.6. Employer’s Duties

0U� VYKLY� MVY� [OL� KPZTPZZHS� [V� IL� WYVJLK\YHSS`� MHPY�� [OL�
LTWSV`LY�T\Z[!�

%� 0U]LZ[PNH[L�[OL�L_[LU[�HUK�JH\ZL�VM�[OL�PUQ\Y`�VY�
PUJHWHJP[ �̀

%� ,Z[HISPZO�[OL�SPRLS`�SLUN[O�VM�[OL�LTWSV`LL»Z�HIZLUJL�
MYVT�^VYR��PU�VYKLY�[V�KL[LYTPUL�^OL[OLY�P[�^PSS�IL�
º\UYLHZVUHIS`�SVUN»��

%� 0U]LZ[PNH[L�^OL[OLY�[OL�LTWSV`LL»Z�^VYR�
LU]PYVUTLU[�JHU�YLHZVUHIS`�IL�HKHW[LK�[V�
HJJVTTVKH[L�[OL�PUJHWHJP[ �̀

%� 7YV]PKL�HZZPZ[HUJL�[V�LUHISL�[OL�LTWSV`LL�[V�
WLYMVYT�OPZ�OLY�K\[PLZ��VY�WHY[�[OLYLVM��^OLYL�P[�PZ�
YLHZVUHISL�HUK�WVZZPISL�[V�KV�ZV�
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0M� ULJLZZHY �̀� [OL� LTWSV`LY� T\Z[� HJJVTTVKH[L� [OL�
LTWSV`LL� PU� HS[LYUH[P]L� Z\P[HISL�^VYR�� L]LU� PM� P[�TLHUZ�
[OH[� [OL� LTWSV`LL»Z� Z[H[\Z� HUK� YLT\ULYH[PVU� PZ� HS[LYLK�
HJJVYKPUNS �̀�0U�VYKLY�[V�KL[LYTPUL��OV^L]LY��^OL[OLY�[OL�
HS[LYUH[P]L� ^VYR� VɈLYLK� [V� [OL� LTWSV`LL� PZ� ¸Z\P[HISL¹��
YLNHYK�T\Z[�IL�NP]LU� [V� [OL�LTWSV`LL»Z�J\YYLU[�HIPSP[ �̀�
ZRPSSZ� VY� X\HSPÄJH[PVUZ� HUK� WYL]PV\Z� Z[H[\Z�� 0[� ^V\SK��
MVY� L_HTWSL�� UV[� ULJLZZHYPS`� IL� YLNHYKLK� HZ� ¸Z\P[HISL¹�
[V�VɈLY� [OL� QVI�VM� [LH�THRLY� [V�HU�LTWSV`LL�^OV�^HZ�
MVYTLYS`� LTWSV`LK� PU� H� THUHNLYPHS� WVZP[PVU� HUK� ^OV�
Z\ɈLYLK�H�ULY]V\Z�IYLHRKV^U�HZ�H�YLZ\S[�VM�^VYR�YLSH[LK�
Z[YLZZ�

(U�LTWSV`LY»Z�K\[PLZ�HYL�WYLZJYPILK�^P[OPU� [OL�JVU[L_[�
VM� ^OH[� PZ� ÄUHUJPHSS`� YLHZVUHISL� HUK� WVZZPISL� MVY� [OL�
LTWSV`LY� PU� [OL�JPYJ\TZ[HUJLZ��HM[LY�HU�HZZLZZTLU[�VM�
^OH[�PZ�YLX\PYLK�[V�HJJVTTVKH[L�[OL�LTWSV`LL�OHZ�ILLU�
THKL��(U�LTWSV`LY� PZ��OV^L]LY�� YLX\PYLK�[V� PU]LZ[PNH[L�
HSS�HS[LYUH[P]LZ�ZOVY[�VM�KPZTPZZHS�

6. Remedies 
6.1. Legislative Remedies
;OL�39(�YLTLKPLZ�MVY�\UMHPY�KPZTPZZHS�HUK�\UMHPY�SHIV\Y�
WYHJ[PJLZ� HYL� ZL[� V\[� PU� ZLJ[PVUZ� � ��� � �� HUK� � �� HZ�
MVSSV^Z!

S193. Remedies for unfair dismissal and unfair labour 
practice

���� 0M� [OL� 3HIV\Y� *V\Y[� VY� HU� HYIP[YH[VY� HWWVPU[LK� PU�
[LYTZ�VM�[OPZ�(J[�ÄUKZ�[OH[�H�KPZTPZZHS�PZ�\UMHPY��[OL�
*V\Y[�VY�[OL�HYIP[YH[VY�TH`�¶

(a)� 6YKLY� [OL� LTWSV`LY� [V� YLPUZ[H[L� [OL� LTWSV`LL�
MYVT� HU`� KH[L� UV[� LHYSPLY� [OHU� [OL� KH[L� VM�
KPZTPZZHS"

(b)� 6YKLY�[OL�LTWSV`LY�[V�YL�LTWSV`�[OL�LTWSV`LL��
LP[OLY� PU� [OL� ^VYR� PU� ^OPJO� [OL� LTWSV`LL� ^HZ�
LTWSV`LK� ILMVYL� [OL� KPZTPZZHS� VY� PU� V[OLY�
YLHZVUHIS`�Z\P[HISL�^VYR�VU�HU`�[LYTZ�HUK�MYVT�
HU`�KH[L�UV[�LHYSPLY�[OHU�[OL�KH[L�VM�KPZTPZZHS"�VY

(c)� 6YKLY�[OL�LTWSV`LY�[V�WH`�JVTWLUZH[PVU�[V�[OL�
LTWSV`LL�

���� ;OL�3HIV\Y�*V\Y[�VY�[OL�HYIP[YH[VY�T\Z[�YLX\PYL�[OL�
LTWSV`LY� [V� YLPUZ[H[L� VY� YL�LTWSV`� [OL� LTWSV`LL�
\USLZZ�¶

(a)� ;OL�LTWSV`LL�KVLZ�UV[�^PZO�[V�IL�YLPUZ[H[LK�VY�
YL�LTWSV`LK"

(b)� ;OL�JPYJ\TZ[HUJLZ�Z\YYV\UKPUN�[OL�KPZTPZZHS�HYL�
Z\JO� [OH[� H� JVU[PU\LK� LTWSV`TLU[� YLSH[PVUZOPW�
^V\SK�IL�PU[VSLYHISL"

(c)� 0[�PZ�UV[�YLHZVUHIS`�WYHJ[PJHISL�MVY�[OL�LTWSV`LY�
[V�YLPUZ[H[L�VY�YL�LTWSV`�[OL�LTWSV`LL"�VY

(d)� ;OL�KPZTPZZHS�PZ�\UMHPY�VUS`�ILJH\ZL�[OL�LTWSV`LY�
KPK�UV[�MVSSV^�H�MHPY�WYVJLK\YL�

���� 0M�H�KPZTPZZHS�PZ�H\[VTH[PJHSS`�\UMHPY�VY��PM�H�KPZTPZZHS�
IHZLK�VU�[OL�LTWSV`LY»Z�VWLYH[PVUHS�YLX\PYLTLU[Z�PZ�
MV\UK�[V�IL�\UMHPY��[OL�3HIV\Y�*V\Y[�PU�HKKP[PVU�TH`�
THRL�HU`�V[OLY�VYKLY�[OH[�P[�JVUZPKLYZ�HWWYVWYPH[L�PU�
[OL�JPYJ\TZ[HUJLZ�

���� (U� HYIP[YH[VY� HWWVPU[LK� PU� [LYTZ� VM� [OPZ� (J[� TH`�
KL[LYTPUL� HU`� \UMHPY� SHIV\Y� WYHJ[PJL� KPZW\[L�
YLMLYYLK�[V�[OL�HYIP[YH[VY��VU�[LYTZ�[OH[�[OL�HYIP[YH[VY�
KLLTZ� YLHZVUHISL�� ^OPJO� TH`� PUJS\KL� VYKLYPUN�
YLPUZ[H[LTLU[��YL�LTWSV`TLU[�VY�JVTWLUZH[PVU�

S194. Limits on compensation

���� ;OL�JVTWLUZH[PVU�H^HYKLK�[V�HU�LTWSV`LL�^OVZL�
KPZTPZZHS� PZ� MV\UK� [V� IL� \UMHPY� LP[OLY� ILJH\ZL� [OL�
LTWSV`LY�KPK�UV[�WYV]L�[OH[�[OL�YLHZVU�MVY�KPZTPZZHS�
^HZ� H� MHPY� YLHZVU� YLSH[PUN� [V� [OL� LTWSV`LL»Z�
JVUK\J[� VY� JHWHJP[`� VY� [OL� LTWSV`LY»Z� VWLYH[PVUHS�
YLX\PYLTLU[Z� VY� [OL� LTWSV`LY� KPK� UV[� MVSSV^� H� MHPY�
WYVJLK\YL��VY�IV[O��T\Z[�IL�Q\Z[�HUK�LX\P[HISL�PU�HSS�
[OL� JPYJ\TZ[HUJLZ�� I\[�TH`� UV[� IL�TVYL� [OHU� [OL�
LX\P]HSLU[�VM����TVU[OZ»�YLT\ULYH[PVU�JHSJ\SH[LK�H[�
[OL�LTWSV`LL»Z�YH[L�VM�YLT\ULYH[PVU�VU�[OL�KH[L�VM�
KPZTPZZHS�

���� ;OL�JVTWLUZH[PVU�H^HYKLK�[V�HU�LTWSV`LL�^OVZL�
KPZTPZZHS� PZ� H\[VTH[PJHSS`� \UMHPY� T\Z[� IL� Q\Z[� HUK�
LX\P[HISL� PU� HSS� [OL� JPYJ\TZ[HUJLZ�� I\[� UV[� TVYL�
[OHU� [OL� LX\P]HSLU[� VM� ��� TVU[OZ»� YLT\ULYH[PVU�
JHSJ\SH[LK�H[�[OL�LTWSV`LL»Z�YH[L�VM�YLT\ULYH[PVU�VU�
[OL�KH[L�VM�KPZTPZZHS�

���� ;OL� JVTWLUZH[PVU� H^HYKLK� [V� HU� LTWSV`LL� PU�
YLZWLJ[�VM�HU�\UMHPY�SHIV\Y�WYHJ[PJL�T\Z[�IL�Q\Z[�HUK�
LX\P[HISL�PU�HSS�[OL�JPYJ\TZ[HUJLZ��I\[�UV[�TVYL�[OHU�
[OL�LX\P]HSLU[�VM����TVU[OZ»�YLT\ULYH[PVU�

S195. Compensation is in addition to any other 
amount

(U� VYKLY� VY� H^HYK� VM� JVTWLUZH[PVU�THKL� PU� [LYTZ� VM�
[OPZ�*OHW[LY� PZ� PU� HKKP[PVU� [V�� HUK� UV[� H� Z\IZ[P[\[L� MVY��
HU`� V[OLY� HTV\U[� [V�^OPJO� [OL� LTWSV`LL� PZ� LU[P[SLK� PU�
[LYTZ� VM� HU`� SH �̂� JVSSLJ[P]L� HNYLLTLU[� VY� JVU[YHJ[� VM�
LTWSV`TLU[�
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;OL�LTWSV`LL�PZ�SPRLS`�[V�YLJLP]L�JVTWLUZH[PVU�PM!
%� ;OL�LTWSV`LL�KVLZ�UV[�^HU[�[V�IL�YLPUZ[H[LK�
%� ;OL�JPYJ\TZ[HUJLZ�Z\YYV\UKPUN�[OL�KPZTPZZHS�^V\SK�

THRL�[OL�YLSH[PVUZOPW�IL[^LLU�LTWSV`LL�HUK�
LTWSV`LY�PU[VSLYHISL�

%� 0[�PZ�UV[�YLHZVUHIS`�WYHJ[PJHS�MVY�[OL�LTWSV`LY�[V�[HRL�
[OL�LTWSV`LL�IHJR�

%� ;OL�KPZTPZZHS�PZ�\UMHPY�TLYLS`�ILJH\ZL�[OL�LTWSV`LY�
MHPSLK�[V�JVTWS`�^P[O�H�MHPY�WYVJLK\YL��I\[�[OLYL�^HZ�
H�NVVK�YLHZVU�MVY�KPZTPZZHS

6.2. Non-judicial Remedies 
6.2.1. Employment Policies
:[PNTH� HUK� KPZJYPTPUH[PVU� PU� [OL� ^VYRWSHJL� MVY� 73>/�
HUK�7>;)�PZ�YLHS��6M[LU�[PTLZ��73>/�HYL�]PJ[PTPZLK�HUK�
OHYHZZLK� I`� V[OLY� LTWSV`LLZ� HUK� 7>;)� HYL� ZVJPHSS`�
L_JS\KLK�THRPUN�P[�KPɉJ\S[�MVY�[OLT�[V�WLYMVYT�[OLPY�K\[PLZ�
PU� HU� LU]PYVUTLU[� [OH[� PZ� Z\P[HISL�� ;OL� *VKL� VM� .VVK�
7YHJ[PJL�VU�2L`�(ZWLJ[Z�VM�/0=�(0+:�HUK�,TWSV`TLU[�
VM������PU�[OL�,TWSV`TLU[�,X\P[`�(J[�NP]LZ�H�N\PKLSPUL�[V�
LTWSV`LYZ�^OLU�KL]LSVWPUN�PU[LYUHS�WVSPJPLZ�

6.2.1.1. Grievance Policy 

(U�LTWSV`LY�I`�SH^�PZ�YLX\PYLK�[V�OH]L�H�MVYTHS�NYPL]HUJL�
WYVJLK\YL��;OL�WYVJLK\YL�ZOV\SK�[LSS�LTWSV`LL�^OVT�[V�
JVU[HJ[�PM�[OL`�OH]L�HU�PZZ\L�HUK�ZOV\SK�ZL[�V\[�[OL�Z[LWZ�
[V�IL�[HRLU�I`�[OL�LTWSV`LL�

;OL� LTWSV`LY�T\Z[� [OLU� PU]LZ[PNH[L� [OL� NYPL]HUJL� HUK�
OVSK� H� MVYTHS� OLHYPUN�^OLYL� [OL� LTWSV`LL�^PSS� ZL[� V\[�
[OLPY� NYPL]HUJL�� (U� LTWSV`LL� JHU� IYPUN� H� JVSSLHN\L� VY�
\UPVU�YLWYLZLU[H[P]L�

(M[LY� [OL� MVYTHS� OLHYPUN�� [OL� LTWSV`LY� T\Z[� THRL� H�
KLJPZPVU�HUK�L_WSHPU�[V�[OL�LTWSV`LL�^OH[�M\Y[OLY�HJ[PVU�
[OL`�^PSS�[HRL�HUK�^OH[�M\Y[OLY�HJ[PVU�[OL�LTWSV`LL�JHU�
[HRL��:OV\SK�HU�LTWSV`LL�UV[�HJJLW[�[OL�KLJPZPVU��[OL`�
JHU�YLMLY�[OL�TH[[LY�[V�[OL�**4(�

6.2.1.2. HIV and TB Management Policy 

,TWSV`LY� WVSPJLZ� T\Z[� LUJV\YHNL� [OL� [YLH[TLU[� VM�
/0=� HUK� ;)� Q\Z[� HZ� HU`� V[OLY� PSSULZZ� VY� JVUKP[PVU� PU�
[OL� ^VYRWSHJL�� ,TWSV`LYZ� T\Z[� KL]LSVW� YLHZVUHISL�
WYL]LU[PVU� WVSPJPLZ� HUK� OLHS[O� PU[LY]LU[PVUZ� HPTLK� H[�
WYV]PKPUN�Z\WWVY[�[V�73/0=�VY�7>;)��HUK�T\Z[�KL]LSVW�
M\Y[OLY�WVSPJPLZ�HUK�WSHUZ�HPTLK�H[�[YHPUPUN�HUK�WYV]PKPUN�
HJJLZZ� [V� PUMVYTH[PVU� MVY�HSS�LTWSV`LLZ��;OLZL�WVSPJPLZ�
HUK� WSHUZ� ZOV\SK� [HRL� NLUKLY�� J\S[\YHS�� ZVJPHS� HUK�
LJVUVTPJ�JVUJLYUZ�PU[V�HJJV\U[��

�����>/6�N\PKLSPULZ

(�^VYRWSHJL�WVSPJ`�T\Z[!��  
%� THRL�HU�L_WSPJP[�JVTTP[TLU[�[V�JVYWVYH[L�HJ[PVU"
%� LUZ\YL�JVUZPZ[LUJ`�^P[O�HWWYVWYPH[L�UH[PVUHS�SH^Z"�
%� LZ[HISPZO�[OL�YPNO[Z�VM�[OVZL�HMMLJ[LK"�
%� NP]L�N\PKHUJL�[V�THUHNLYZ��Z\WLY]PZVYZ�HUK�

VJJ\WH[PVUHS�OLHS[O�ZLY]PJLZ"�
%� OLSW�LTWSV`LLZ�^P[O�/0=�HUK�;)�[V�\UKLYZ[HUK�^OH[�

Z\WWVY[�HUK�JHYL�[OL`�^PSS�YLJLP]L��ZV�[OL`�HYL�TVYL�
SPRLS`�[V�JVTL�MVY^HYK�MVY�HWWYVWYPH[L�[YLH[TLU["�

%� OLSW�[V�Z[VW�[OL�ZWYLHK�VM�;)�[OYV\NO�WYL]LU[PVU�
WYVNYHTTLZ"�HUK�

%� HZZPZ[�PU�WSHUUPUN�MVY�/0=�HUK�;)�JVU[YVS�HUK�PTWHJ[�
THUHNLTLU[�

;OL�M\UKHTLU[HS�O\THU�YPNO[Z�WYPUJPWSL�VM�H�^VYRWSHJL�
WVSPJ`�HYL�UVU¶KPZJYPTPUH[PVU�HUK�JVUÄKLU[PHSP[ �̀�(�/0=�
HUK�;)�THUHNLTLU[�WVSPJ`�ZOV\SK�N\PKL�LTWSV`LLZ�VU�
^OH[�[V�KV�ZOV\SK�[OL`�IL�KPZJYPTPUH[LK�HNHPUZ[�VY�[OLPY�
JVUÄKLU[PHSP[`�IYLHJOLK��

6.2.2. Sectoral Determinations 
6.2.2.1. The Health Sector

:V\[O�(MYPJHU�+LWHY[TLU[�VM�/LHS[O!�/LHS[O�ZLJ[VY�/0=�
WYL]LU[PVU�Z[YH[LN �̀������

:LJ[PVU� ���� VM� [OPZ� Z[YH[LN`� Z[H[LZ� [OH[�� PU� VYKLY� [V�
OH]L� H� ^VYRMVYJL� [OH[� PZ� M\SS`� LX\PWWLK� [V� WYV]PKL� H�
JVTWYLOLUZP]L� WHJRHNL� VM� /0=� WYL]LU[PVU� HUK� OPNO�
X\HSP[`�ZLY]PJLZ��Z[HɈ�ZOV\SK�YLJLP]L�[YHPUPUN�HZ�ULLKLK�
[V�PTWYV]L�[OLPY�HIPSP[`�[V�WYV]PKL�Z\JO�ZLY]PJLZ�[V�[OLPY�
JVTT\UP[PLZ��;OPZ�ZOV\SK�IL�KVUL�I`�RUV^SLKNLHISL�Z[HɈ�
^OV�THPU[HPUZ�JVUÄKLU[PHSP[ �̀�^OV�H]VPK�KPZJYPTPUH[PVU��
HUK�^OV�HYL�YLZWVUZP]L�[V�[OL�ULLKZ�VM�WH[PLU[Z���

6.2.2.2. Public Service

:V\[O� (MYPJHU� +LWHY[TLU[� VM� 7\ISPJ� :LY]PJL� HUK�
(KTPUPZ[YH[PVU��/0=�
�(0+:�HUK�;)�THUHNLTLU[�WVSPJ`�
MVY�[OL�W\ISPJ�ZLY]PJL�WYV]PKLZ�[OL�MVSSV^PUN!

%� /LHS[O`�HUK�ZHML�^VYR�LU]PYVUTLU[Z�ZOV\SK�IL�
JYLH[LK�HZ�T\JO�HZ�WYHJ[PJHIS`�WVZZPISL�[V�WYL]LU[�
VJJ\WH[PVUHS�L_WVZ\YL�HUK�[YHUZTPZZPVU�VM�/0=�HUK�
;)��

%� 5V�LTWSV`LL�VY�QVI�HWWSPJHU[�^PSS�IL�L_WLJ[LK�[V�
KPZJSVZL�/0=�YLSH[LK�WLYZVUHS�PUMVYTH[PVU��(JJLZZ�[V�
WLYZVUHS�KH[H�YLSH[PUN�[V�HU�LTWSV`LL»Z�/0=�Z[H[\Z�
ZOHSS�IL�IV\UK�I`�[OL�Y\SLZ�VM�JVUMPKLU[PHSP[ �̀�HUK�UV�
LTWSV`LY�ZOHSS�KPZJSVZL�Z\JO�PUMVYTH[PVU�^P[OV\[�H�
^YP[[LU�JVUZLU[�VM�[OL�LTWSV`LL�
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%� 5V�TLKPJHS�[LZ[PUN�VY�ZJYLLUPUN�ZOHSS�IL�YLX\PYLK�MYVT�
QVI�HWWSPJHU[Z�VY�[OVZL�PU�LTWSV`TLU[�MVY�W\YWVZL�VM�
L_JS\ZPVU�MYVT�LTWSV`TLU[�VY�^VYR�WYVJLZZLZ��

%� (U�LTWSV`LL�^P[O�/0=�YLSH[LK�PSSULZZLZ��SPRL�HU`�
V[OLY�PSSULZZLZ��^PSS�JVU[PU\L�[V�^VYR�MVY�HZ�SVUN�HZ�
OL�ZOL�PZ�TLKPJHSS`�MP[�PU�HU�H]HPSHISL��HWWYVWYPH[L�
^VYR��;OL�KLWHY[TLU[�T\Z[�HJJVTTVKH[L�HU�
LTWSV`LL�PU�V[OLY�WVZ[Z�PM�WVZZPISL��

6.2.2.3. Education

:V\[O� (MYPJH�� +LW[�� VM� )HZPJ� ,K\JH[PVU!� +),� 5H[PVUHS�
7VSPJ`�VU�/0=��:;0Z�HUK�;)�

;OL�WVSPJ`�Z[H[LZ�[OH[�UV�LK\JH[VYZ��ZJOVVS�Z\WWVY[�Z[HɈ��
VɉJPHSZ� VY� V[OLY� LTWSV`LLZ� VM� [OL� +),�� H[� HU`� SL]LS��
^PSS�IL�KPZJYPTPUH[LK�HNHPUZ[�VU� [OL�IHZPZ�VM�/0=��:;0Z��
;)�VY�WYLNUHUJ`� PU� [LYTZ�VM� YLJY\P[TLU[�� HWWVPU[TLU[��
KLWSV`TLU[��LTWSV`TLU[��WYVTV[PVU��[YHPUPUN�VY�ILULÄ[Z��
VY� IL� YLX\PYLK� [V� \UKLYNV� /0=�� :;0�� ;)� VY� WYLNUHUJ`�
[LZ[PUN�HZ�H�JVUKP[PVU�VM�[OLZL�HYYHUNLTLU[Z�

9LNHYKPUN�^LSSULZZ�VM�LTWSV`LLZ��[OPZ�WVSPJ`�HSZV�Z[H[LZ�
[OH[��PU�[LYTZ�VM�[OL�,TWSV`LL�/LHS[O�HUK�:HML[`��,/>��
WYVNYHTTL�� JV\UZLSSPUN�� [YLH[TLU[� HUK� WZ`JOV�ZVJPHS�
Z\WWVY[� ^PSS� IL� H]HPSHISL� MVY� LTWSV`LLZ� SP]PUN� ^P[O� VY�
HɈLJ[LK�I`�/0=��:;0Z��;)�VY�WYLNUHUJ`�[OYV\NO�YLMLYYHS�[V�
HWWYVWYPH[L�ZLY]PJLZ�

;OL� )HZPJ� ,K\JH[PVU� :LJ[VY� ^PSS� [HRL� HSS� YLHZVUHISL�
Z[LWZ� [V�HJJVTTVKH[L� [OL�ULLKZ�VM�LK\JH[VYZ��ZJOVVS�
Z\WWVY[�Z[HɈ�HUK�VɉJPHSZ� SP]PUN�^P[O�VY�HɈLJ[LK�I`�/0=�
:;0�� ;)� VY� WYLNUHUJ �̀� PUJS\KPUN� LUMVYJLK� HIZLU[LLPZT�
MVY� [YLH[TLU[�� JV\UZLSSPUN� VY� [OL� YLUL^HS� VM� WYLZJYPILK�
TLKPJH[PVU��PU�HJJVYKHUJL�^P[O�+7:(�70309�N\PKLSPULZ��

-\Y[OLYTVYL�� PM� LTWSV`LLZ� HYL� \UHISL� [V� JVU[PU\L� [OLPY�
UVYTHS� K\[PLZ� VU�TLKPJHS� NYV\UKZ�� [OL� Y\SLZ� YLNHYKPUN�
PUJHWHJP[`�^PSS�HWWS`�HUK�YLSPLM�LK\JH[VYZ�HUK�V[OLY�YLSPLM�
Z[HɈ�HUK�VɉJPHSZ�̂ PSS�IL�LUNHNLK�[V�LUZ\YL�[OL�JVU[PU\P[`�
VM�[LHJOPUN�HUK�SLHYUPUN���  

6.3. Judicial Remedies  
%� (U�LTWSV`LL�JHU�[HRL�PZZ\LZ�Z\JO�HZ�KPZJYPTPUH[PVU�

VY�KPZTPZZHSZ�[V�[OL�)HYNHPUPUN�*V\UZLS�VY�[OL�
*VTTPZZPVU�MVY�*VUJPSPH[PVU�4LKPH[PVU�HUK�
(YIP[YH[PVU��**4(��

����:V\[O�(MYPJH��+LWHY[TLU[�VM�)HZPJ�,K\JH[PVU��5H[PVUHS�7VSPJ`�VU�/0=��:;0Z�HUK�;)�MVY�3LHYULYZ��,K\JH[VYZ��:JOVVS�:\WWVY[���:[HMM�HUK�
6MMPJPHSZ�PU�HSS�7YPTHY`�HUK�:LJVUKHY`�:JOVVSZ�PU�[OL�)HZPJ�,K\JH[PVU�:LJ[VY

����0IPK

� ��:Z� ¶���VM�[OL�*VUZ[P[\[PVU�VM�[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��

����O[[W!��^^^�YOHW�VYN�aH�^W�JVU[LU[�\WSVHKZ���������/LHS[O�HUK�+LTVJYHJ`�[OL�YPNO[Z�HUK�K\[PLZ�VM�OLHS[O�JHYL�^VYRLYZ�WKM

%� ;OL�)HYNHPUPUN�*V\UZLS�VY�**4(�^PSS�[Y`�[V�YLZVS]L�
[OL�KPZW\[L�I`�JVUJPSPH[PVU��TLKPH[PVU�VY�HYIP[YH[PVU�

%� *HZLZ�VU�H\[VTH[PJHSS`�\UMHPY�KPZTPZZHS�HUK�\UMHPY�
KPZJYPTPUH[PVU�^PSS�NV�KPYLJ[S`�[V�[OL�3HIV\Y�*V\Y[�
HM[LY�JVUJPSPH[PVU�H[�[OL�)HYNHPUPUN�*V\UZLS�VY�
**4(�

%� ,TWSV`LLZ�JHU�HWWLHS�HNHPUZ[�KLJPZPVUZ�VM�[OL�
3HIV\Y�*V\Y[�I`�NVPUN�[V�[OL�3HIV\Y�(WWLHS�*V\Y[��
(JJVYKPUN�[V�Z���������I��VM�[OL�3HIV\Y�9LSH[PVUZ�
(J[��H�WHY[`�T\Z[�YLX\LZ[�[OL�*VTTPZZPVU�[V�
HYIP[YH[L�H�KPZW\[L�^P[OPU� ��KH`Z�MYVT�[OL�KH[L�VU�
^OPJO�[OL�*VTTPZZPVU�OHZ�PZZ\LK�[OL�JLY[PMPJH[L�
[OH[�[OL�KPZW\[L�OHZ�UV[�ILLU�YLZVS]LK�

7. Specific Key Vulnerable 
Populations 

2L`� WVW\SH[PVUZ� MVY� /0=� HUK� ;)� VM[LU� [PTLZ� PUJS\KL�
WLVWSL� ^OV� ^VYR� MVY� [OL� KLMLUJL� ^VYR�� OLHS[OJHYL�
^VYRLYZ�� TPUL� ^VYRLYZ� HUK� JVYYLJ[PVUHS� ZLY]PJLZ� Z[\Ɉ��
Q\Z[�[V�TLU[PVU�H�ML �̂�;OLZL�WLVWSL�HYL�VM[LU�HɈLJ[LK�I`�
[OL�Z[PNTH�HUK�THYNPUHSPZH[PVU�IHZLK�VU�[OLPY�Z[H[\Z� PU�
[OL�LTWSV`TLU[�JVU[L_[�

7.1. South African Defence Force
;OL�:V\[O�(MYPJHU�+LMLUJL�-VYJL�PZ�UV[�JV]LYLK�I`�[OL�
,,(� VY� [OL� 39(�� 4LTILYZ� VM� [OL� +LMLUJL� -VYJL� YLS`�
KPYLJ[S`�VU�[OL�*VUZ[P[\[PVU�^OLU�LUMVYJPUN�[OLPY�YPNO[Z�[V�
MHPY�SHIV\Y�WYHJ[PJLZ�HUK�LX\HSP[ �̀�

;OPZ�TLHUZ�[OH[�LTWSV`LLZ�VM�[OL�+LMLUJL�MVYJL�KV�UV[�
LUQV`�[OL�ILULÄ[Z�VM� [OL�WYVOPIP[PVU�VU�/0=�[LZ[PUN�HUK�
V[OLY� WYV[LJ[PVUZ� HZ� VɈLYLK� I`� [OL� 39(���� ;OL`� JHU��
OV^L]LY��Z[PSS�YLWS`�VU�[OL�YPNO[Z�[V�LX\HSP[ �̀�KPNUP[`�HUK�
WYP]HJ`�PU�[OL�*VUZ[P[\[PVU�� �0U�[OL�JHZL�VM�South African 
National Defence Force Union v Minister of Defence 
�   �����:(��� �**��ZVSKPLYZ�\ZLK�ZLJ[PVU����[V�NHPU�[OL�
YPNO[�[V�MVYT�HUK�QVPU�[OLPY�V^U�[YHKL�\UPVU��0U�[OPZ�JHZL�
[OL�*VUZ[P[\[PVUHS�*V\Y[� OLSK� [OH[� [OL� [LYT� ¸^VYRLY¹� PU�
ZLJ[PVU�������ZOV\SK�IL�PU[LYWYL[LK�[V�PUJS\KL�TLTILYZ�
VM�[OL�HYTLK�MVYJLZ��� 

;OL�5VY[O�.H\[LUN�/PNO�*V\Y[� KLHS[�^P[O� [OL� YPNO[Z� VM�
/0=�WVZP[P]L� WLYZVUZ� PU� [OL� JVU[L_[� VM� YLJY\P[TLU[� HUK�
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LTWSV`TLU[�PU�[OL�:V\[O�(MYPJHU�TPSP[HY`�PU�[OL�MVSSV^PUN�
KLJPZPVUZ!�

;OL� ÄYZ[� VM� [OLZL� ^HZ� SA Security Forces Union and 
another v Surgeon General AO41 (SASFU)� ^OLYL� [OL�
HWWSPJHU[�\UPVU�ZV\NO[� [V�OH]L� YL]PL^LK�HUK�ZL[�HZPKL�
[OL� MVYT\SH[PVU� HUK� PTWSLTLU[H[PVU� VM� [OL� TPSP[HY`»Z�
[LZ[PUN�WVSPJ`�^OPJO�L_JS\KLK�/0=�WVZP[P]L�WLYZVUZ�MYVT�
YLJY\P[TLU[�HUK�KLWSV`TLU[��;OL�\UPVU�ZV\NO[�H�M\Y[OLY�
VYKLY�[OH[��VU�[OL�ZL[[PUN�HZPKL�VM�[OL�WVSPJ �̀�[OL�:(5+-�
MVYT\SH[L�H�UL^�WVSPJ`�^P[OPU�ZP_�TVU[OZ�VM�[OL�KH[L�VM�
[OL�JV\Y[�VYKLY��;OL�TH[[LY�^HZ�ZL[[SLK�^P[O�[OL�:(5+-»Z�
HNYLLPUN� [OH[� [OLYL�^HZ� UV�TLKPJHS� L]PKLUJL� [V� Q\Z[PM`�
H� ISHURL[� IHU� VU� [OL� YLJY\P[TLU[� HUK� KLWSV`TLU[� VM�
WLVWSL�^P[O�/0=�

-VSSV^PUN� [OL� HIV]L� JV\Y[»Z� KLJPZPVU�� [OL� +LWHY[TLU[�
VM�+LMLUJL� PUKLLK� MVYT\SH[LK�H�UL^�WVSPJ`� PU� [OL� MVYT�
VM�[OL�+LWHY[TLU[�VM�+LMLUJL�+PYLJ[P]L��+V++��[OH[�^HZ�
PZZ\LK�K\YPUN���� �

;OL� JV\Y[� PU� Dwenga v Surgeon-General of the 
South African Military Health Service��� KLHS[� ^P[O� [OL�
JVUZ[P[\[PVUHSP[`� VM� [OL�/0=� WVSPJ`� VM� [OL�:(5+-�^OPJO�
IHUULK� [OL� YLJY\P[TLU[� VM� HU`VUL� HUK� L]LY`VUL� SP]PUN�
^P[O�/0=����;OL�IHJRNYV\UK�[V�[OL�/0=�WVSPJ`� PU�KPZW\[L�
MVSSV^Z�� 5L^� YLJY\P[Z� [V� [OL� :(5+-� ÄYZ[� LU[LYLK� [OL�
4PSP[HY`�:RPSSZ�+L]LSVWTLU[�:`Z[LT��4:+:��MVY�H�WLYPVK�
VM� [^V� `LHYZ�� -VSSV^PUN� Z\JJLZZM\S� JVTWSL[PVU� VM� [OL�
4:+:�� [OL`� JV\SK� IL� YLJY\P[LK� [V� ZLY]L� PU� [OL� *VYL�
:LY]PJL�:`Z[LT��*::���,U[Y`�PU[V�[OL�*::�^HZ�[OLYLMVYL�
KLWLUKHU[� VU� Z\JJLZZM\S� JVTWSL[PVU� VM� ZLY]PJL� PU� [OL�
4:+:� HUK� VU� [OL� H]HPSHIPSP[`� VM� WVZ[Z� PU� [OL� *::�� (�
OLHS[O� JSHZZPÄJH[PVU� TL[OVK� ^HZ� \ZLK� [V� KL[LYTPUL�
^OL[OLY�H�WLYZVU�JV\SK�LU[LY�[OL�4:+:�VY�ZLJ\YL�H�*::�
JVU[YHJ[��;OL�OLHS[O�JSHZZPÄJH[PVU�YLX\PYLK�^HZ�H�.�2��
OLHS[O� JSHZZPÄJH[PVU"� OV^L]LY�� UV� /0=�WVZP[P]L� WLYZVU�
OHK�H�.�2��JSHZZPÄJH[PVU�I\[�H�.�2���,]LY`�/0=�WLYZVU�
^HZ�H\[VTH[PJHSS`�L_JS\KLK�MYVT�H�.�2��JSHZZPÄJH[PVU��
PYYLZWLJ[P]L�VM�OPZ�VY�OLY�OLHS[O�HUK�Ä[ULZZ��HUK�[OLYLMVYL�
JV\SK�UV[�LU[LY�[OL�4:+:�VY�ZLJ\YL�H�*::�JVU[YHJ[��0U�
[OL�TPSP[HY`�[OL�.�2��PUKPJH[LK�[OL�MVSSV^PUN!��  

����������1+9�� ����;��

���������1+9�� ����.7��H[�WHYH����

����0IPK��H[�WHYHZ�����������������HUK����

����3LVU�,UNLSIYLJO[�º�9V[H[PVU�*VU\UKY\T»����1\S`���� �O[[WZ!��^^^�KLMLUJL^LI�JV�aH�LKP[VYPHS�LKP[VY�JVS\TU�YV[H[PVU�JVU\UKY\T�

����/LPULJRLU��3PUK`����������º-HJPUN�H�4LYJPSLZZ�,ULT`!�/0=�(0+:�HUK�[OL�:V\[O�(MYPJHU�(YTLK�-VYJLZ»��Armed Forces & Society���
(94,+�-69*,:�:6*��� ��������������������� ����?���� ������

����6»:OLH�42��>PSZVU�+��;\ILYJ\SVZPZ�HUK�[OL�4PSP[HY`��)41�4PSP[HY`�/LHS[O�����"159!� ���  �

���� O[[W!��^^^�YOHW�VYN�aH�^W�JVU[LU[�\WSVHKZ���������/LHS[O�HUK�+LTVJYHJ`�[OL�YPNO[Z�HUK�K\[PLZ�VM�OLHS[O�JHYL�^VYRLYZ�WKM

%� º¸.¹�PUKPJH[LZ�^OL[OLY�H�ZVSKPLY�PZ�OLHS[O`�HUK�JHU�
WHY[PJPWH[L�PU�WO`ZPJHS�HJ[P]P[ �̀�;OL�¸2¹�ZOV^Z�^OLYL�
PUKP]PK\HSZ�JHU�IL�KLWSV`LK�HZ�^LSS�HZ�[OL�SL]LS�VM�
TLKPJHS�JHYL�[OL`�ZOV\SK�OH]L�HJJLZZ�[V�

%� ¸.�¹�PUKPJH[LZ�[OL�ZVSKPLY�PZ�OLHS[O`�HUK�JHU�
WHY[PJPWH[L�PU�HU`�WO`ZPJHS�HJ[P]P[ �̀�>P[O�HNL�HUK�
VY�[OL�WYLZJYPW[PVU�VM�JOYVUPJ�TLKPJH[PVU�JVTLZ�
H�KV^UNYHKPUN�[V�.��VY�.���^OLYL�[OL�ZVSKPLY�PZ�
YLZ[YPJ[LK�[V�[OL�WLYMVYTHUJL�VM�HKTPUPZ[YH[P]L�VY�
ZLKLU[HY`�K\[PLZ�

%� ¸2�¹�TLHUZ�[OL�ZVSKPLY�JHU�IL�KLWSV`LK�HU`^OLYL�HUK�
HU`[PTL�^P[OV\[�H�TLKPJHS�MHJPSP[`�PU�[OL�]PJPUP[ �̀»

;OL�JV\Y[� PU�Dwenga�OLSK�[OH[�[OL�:(5+-»Z�WYHJ[PJL�VM�
KLU`PUN� /0=�WVZP[P]L� WLVWSL� LU[Y`� PU[V� [OL� 4:+:� HUK�
VM�KLU`PUN�[OLT�[OL�WVZZPIPSP[`�VM�H�JVU[YHJ[�PU�[OL�*::�
^P[OV\[� YLNHYK� [V� [OLPY� OLHS[O�� Ä[ULZZ� HUK� HIPSP[`� [V� KV�
[OL�^VYR�HTV\U[LK�[V�KPZJYPTPUH[PVU�HUK�HU�HZZH\S[�VU�
[OLPY� KPNUP[ �̀� JVU[YHY`� [V� WYV]PZPVU� VM� ZLJ[PVU�  � VM� [OL�
*VUZ[P[\[PVU

+LZWP[L�THRPUN�WYVNYLZZ� PU� [OL�WYV[LJ[PVU�VM�LTWSV`LL�
YPNO[Z� PU� V\Y� +LMLUJL� -VYJL�� [OL� HYT`� PZ� JVUZPKLYLK�
VUL� VM� [OL� TVZ[� Z\ZJLW[PISL� [V� /0=� HUK� ;)� PUMLJ[PVU�
HUK�[YHUZTPZZPVU���� 0U�:V\[OLYU�(MYPJH�� [OL�;)� PUMLJ[PVU�
YH[LZ�HYL�HZ�OPNO�HZ������;OPZ�PZ�K\L�[V�OV^�TLTILYZ�
VM� [OL� HYTLK� MVYJLZ� \Z\HSS`� SP]L� HUK� ^VYR� PU� JVUÄULK�
LU]PYVUTLU[Z"� OV^� WLYZVUULS� TH`� IL� KLWSV`� [V� HYLHZ�
^P[O� OPNO� YH[LZ� VM� ;)� HUK� [OL� WV[LU[PHS� [V� IL� L_WVZLK�
[V� [OL� PUMLJ[LK� SVJHS� JVTT\UP[PLZ�� VY� OV^�TLTILYZ�VM�
[OL� HYTLK� MVYJLZ� \UKLY[HRL� WO`ZPVSVNPJHSS`� Z[YLZZM\S�
HJ[P]P[PLZ�K\YPUN�[YHPUPUN�HUK�VWLYH[PVUZ��[OLZL��HUK�V[OLY��
MHJ[VYZ�TPNO[� PUJYLHZL�[OL�YPZR�VM�HJX\PYPUN��KL]LSVWPUN�
HUK� [YHUZTP[[PUN� ;)� HTVUN� TPSP[HY`� WLYZVUULS�� ;OPZ�
THRLZ�[OL�YPZR�VM�ILPUN�PUMLJ[LK�^P[O�;)�PUJYLKPIS`�OPNO�
MVY�TLTILYZ�VM�[OL�HYTLK�MVYJLZ��� 

7.2. Healthcare Workers
/LHS[OJHYL�^VYRLYZ��/*>Z��WSH`�HU�PUKPZWLUZHISL�YVSL�PU�
[OL�PTWSLTLU[H[PVU�VM�OLHS[O�WVSPJ`�HUK�[OL�WYV]PZPVU�VM�
OLHS[OJHYL�ZLY]PJLZ��/V^L]LY��[OLPY�YPNO[Z�HYL�MYLX\LU[S`�
V]LYSVVRLK��HUK�THU`�/*>Z�JVTWSHPU�VM�WVVY�JVUKP[PVUZ�
VM�ZLY]PJL��SVUN�OV\YZ�HUK�SV^�^HNLZ��� 
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/*>Z� MHJL� OPNO� /0=� HUK� ;)� YPZR�� LZWLJPHSS`� ^OLYL�
YLZV\YJLZ�HUK�JVUZ[YHPULK�OLHS[O�Z`Z[LT�KV�UV[�WYV]PKL�
HKLX\H[L�WYV[LJ[PVU�HUK�[YHPUPUN�PU�[OL�OLHS[O�^VYRWSHJL��
;OL� 6JJ\WH[PVUHS� /LHS[O� HUK� :HML[`� (J[��� � WYV]PKLZ�
[OH[� HU� LTWSV`LY� T\Z[� WYV]PKL� HUK� THPU[HPU�� HZ� MHY�
HZ� YLHZVUHIS`� WVZZPISL�� H� ^VYRPUN� LU]PYVUTLU[� [OH[�
PZ�ZHML�HUK�^P[OV\[� YPZR� [V� [OL�OLHS[O�VM� P[Z�LTWSV`LLZ��
;OPZ� TLHUZ� [OH[� LTWSV`LYZ� T\Z[� THRL� Z\YL� [OH[� [OL�
^VYRWSHJL�PZ�ZHML��HUK�[OH[�LTWSV`LLZ�HYL�UV[�H[�YPZR�VM�
NL[[PUN�PUMLJ[LK�^P[O�/0=�H[�^VYR�

;)�MLHYZ�VM�/*>Z�TH`�HSZV�THRL�[OLT�YLS\J[HU[�[V�[YLH[�
WLVWSL�^P[O�;)�VY�[OVZL�H[�YPZR��YLZ\S[PUN�PU�Z[PNTH�HUK�
KPZJYPTPUH[PVU�PU�OLHS[O�ZLY]PJLZ�

/*>Z� HYL� WYV[LJ[LK� I`� [OL� *VUZ[P[\[PVU�� [OL� 5H[PVUHS�
/LHS[O� (J[�� HUK� LTWSV`TLU[�YLSH[LK� Z[H[\[L�� PUJS\KPUN�
[OL� 3HIV\Y� 9LSH[PVUZ� (J[�� [OL� )HZPJ� *VUKP[PVUZ� VM�
,TWSV`TLU[�(J[��HUK�[OL�,TWSV`TLU[�,X\P[`�(J[��  

7.3. Miners
:VJPHS�JVUKP[PVUZ�V\[ZPKL�[OL�TPULZ�OH]L�OPZ[VYPJHSS`�ILLU�
THQVY�KYP]LYZ�VM�[OL�/0=�HUK�;)�LWPKLTPJZ��;OPZ�Z[HY[LK�
^P[O� [OL� ºJPYJ\SHY� [YHUZTPZZPVU»� VM� ZL_\HSS`� [YHUZTP[[LK�
KPZLHZLZ�HUK�WYVJLLKLK� [V�HU� PUJYLHZL� PU�/0=�HUK�;)�
IL[^LLU�Y\YHS�HYLHZ�HUK�[OL�TPULZ�

;OPZ�JPYJ\SHY�[YHUZTPZZPVU�VM�/0=�HUK�;)�^HZ�PU�WHY[�[OL�
YLZ\S[� VM� [OL� SHIV\Y�TPNYH[PVU� Z`Z[LT� [OH[� LUHISLK� [OL�
ZWYLHK�VM�TPULYZ»�/0=�HUK�;)�YPZRZ�[V�[OLPY�MHTPSPLZ�HUK�
OVTL� JVTT\UP[PLZ�� 4VYL� ZWLJPÄJHSS �̀� HWHY[OLPK� SH^Z�
ZLWHYH[LK�TLU� MYVT� [OLPY� ^P]LZ� MVY� L_[LUKLK� WLYPVKZ��
MVZ[LYPUN� ZL_�[YHKL� PU� TPUPUN� ZOHU[`[V^UZ� PU� ^OPJO�
^VTLU� OHK� ML^� LTWSV`TLU[� WYVZWLJ[Z� V\[ZPKL� ZL_�
[YHKPUN� ¶�^OPJO� L_WVZLK�THU`� [V�/0=��>VTLU� PU� Y\YHS�
HYLHZ� HSZV� ILJHTL� L_WVZLK� [V� ZL_\HSS`�[YHUZTP[[LK�
KPZLHZLZ� ^P[OV\[� RUV^SLKNL� VY� WV^LY� [V� HKKYLZZ� [OL�
NLUKLY�PULX\HSP[PLZ�[OH[�OLPNO[LULK�[OLPY�YPZR��

;OL� 4PUL� /LHS[O� HUK� :HML[`� (J[�� �  �� �HZ� HTLUKLK��
YLN\SH[LZ� OLHS[O� HUK� ZHML[`� PU� [OL� TPUPUN� ZLJ[VY� HUK�
NP]LZ�LɈLJ[�[V�PU[LYUH[PVUHS�SH^�JVTTP[TLU[Z�VU�OLHS[O�
HUK� ZHML[`� PU� [OL� TPULZ�� 0[� HPTZ� [V� WYV[LJ[� [OL� OLHS[O�
HUK�ZHML[`�VM�WLYZVUZ�PU�TPULZ��YLX\PYLZ�LTWSV`LYZ�HUK�

����(J[����VM��  �

� ��;OL�9PNO[Z�HUK�+\[PLZ�VM�/LHS[O�*HYL�>VYRLYZ��W������HUK��� ��O[[W!��^^^�YOHW�VYN�aH�^W�JVU[LU[�\WSVHKZ���������/LHS[O�HUK�
+LTVJYHJ`�[OL�YPNO[Z�HUK�K\[PLZ�VM�OLHS[O�JHYL�^VYRLYZ�WKM

����,OSYPJO�9��(�JLU[\Y`�VM�TPULY»Z�JVTWLUZH[PVU�PU�:V\[O�(MYPJH��1V\YUHS�VM�0UK\Z[YPHS�4LKPJPUL������

����O[[W!��^^^�HPKZTHW�JVT�UL^Z�Q\U������ZV\[O�HMYPJHU�NVSK�TPULZ�[I�MHJ[VY`�HJ[P]PZ[�JSHPTZ

�������������:(������.1������4H`�������

LTWSV`LLZ� [V� PKLU[PM`� HUK� LSPTPUH[L� VY� JVU[YVS� OHaHYKZ�
^P[OPU�[OL�^VYRPUN�LU]PYVUTLU[�HUK�THRLZ�WYV]PZPVU�MVY�
TVUP[VYPUN� HUK� YLWVY[PUN� VU�TPUL� OLHS[O� HUK� ZHML[ �̀� 0[�
JVU[HPUZ� KL[HPSLK� WYV]PZPVUZ� MVY� THUHNPUN� LTWSV`LLZ»�
OLHS[O�PZZ\LZ��

;OL�6JJ\WH[PVUHS�+PZLHZLZ�PU�4PULZ�HUK�>VYRZ�(J[�� ���
�HZ� HTLUKLK�� WYV]PKLZ� MVY� JVTWLUZH[PVU� MVY� JLY[HPU�
KPZLHZLZ�JVU[YHJ[LK�I`�WLYZVUZ�LTWSV`LK�PU�TPULZ�HUK�
^VYRZ��;OL�(J[�HSZV�WSHJLZ�[OL�VISPNH[PVU�VU�HU�LTWSV`LY�
[V� TLL[� [OL� JVZ[Z� VM� [YLH[PUN� HU� VJJ\WH[PVUHS� KPZLHZL�
MYVT�[OL�KH[L�VM�JVTTLUJLTLU[�VM�[OH[�KPZLHZL��

;OL�*VTWLUZH[PVU�MVY�6JJ\WH[PVUHS�0UQ\YPLZ�HUK�+PZLHZLZ�
(J[� �  �� WYV]PKLZ� MVY� JVTWLUZH[PVU� MVY� KPZHISLTLU[�
VY� KLH[O� JH\ZLK� I`� VJJ\WH[PVUHS� PUQ\YPLZ� VY� KPZLHZLZ�
Z\Z[HPULK�VY�JVU[YHJ[LK�I`�LTWSV`LLZ� PU� [OL�JV\YZL�VM�
[OLPY� K\[PLZ�� 9LZLHYJO� OHZ� ZOV^U� [OH[� JVTWLUZH[PVU�
Z`Z[LT� MVY� TPUL� ^VYRLYZ� PZ� YPML� ^P[O� SLNHS� HUK� WVSPJ`�
JOHSSLUNLZ��PUJS\KPUN�[OL�MHJ[�[OH[�TPUL�^VYRLYZ�YLJLP]L�
SLZZ�;)�JVTWLUZH[PVU�[OHU�V[OLY�^VYRLYZ���  

;OL� I\YKLU� VM� YLZWVUZPIPSP[`� MVY� [OPZ� ZOVY[MHSS� PZ� ILPUN�
ZOPM[LK� IL[^LLU� KPɈLYLU[� NV]LYUTLU[� KLWHY[TLU[Z�
HUK� [OL� TPUPUN� ZLJ[VY�� HUK� KPZHNYLLTLU[Z� IL[^LLU�
[OL� *OHTILY� VM� 4PULZ� HUK� [OL� +LWHY[TLU[� VM� /LHS[O�
HIV\[�^OV�ZOV\SK�IL�OLSK�YLZWVUZPISL�MVY�JVYYLJ[PUN�[OL�
JVTWLUZH[PVU�M\UK»Z�KLÄJP[�OH]L�YLZ\S[LK�PU�H�JV\Y[�JHZL�
[OH[�^PSS�IL�OLHYK�SH[LY�[OPZ�`LHY��� 

6U� ��� 1\S`� ��� � H� M\SS� ILUJO� VM� [OL� .H\[LUN� 3VJHS�
+P]PZPVU��1VOHUULZI\YN��0U�[OL�TH[[LY�VM�Nkala and Others 
v Harmony Gold Mining Company Limited and Others��� 
HWWYV]LK�[OL�ZL[[SLTLU[�HNYLLTLU[�YLHJOLK�IL[^LLU�[OL�
WHY[PLZ��;OL�ZL[[SLTLU[�PZ�IL[^LLU�[OL�6JJ\WH[PVUHS�3\UN�
+PZLHZL�>VYRPUN�.YV\W�¶�YLWYLZLU[PUN�(MYPJHU�9HPUIV^�
4PULYHSZ��(UNSV�(TLYPJHU�:(��(UNSV.VSK�(ZOHU[P��.VSK�
-PLSKZ��/HYTVU`� HUK�:PIHU`L�:[PSS^H[LY�� HUK� H� U\TILY�
VM�L_�TPUL�^VYRLYZ�^OV�OH]L�ILLU�KPHNUVZLK�^P[O�;)�

)\[� ILMVYL� [OL� HNYLLTLU[� JV\SK� ILJVTL� LɈLJ[P]L��
JSHZZ� TLTILYZ� ^LYL� NP]LU� [OL� YPNO[� [V� VW[� V\[� VM� [OL�
HNYLLTLU[�PM�[OL`�ZV�^PZOLK��;OL� ��KH`�VW[�V\[�WLYPVK�
LUKLK�VU����5V]LTILY���� ��;OL�VW[�V\[�Z\ITPZZPVUZ�
\UKLY^LU[�HU�PUKLWLUKLU[�H\KP[��;OL�V\[JVTL�^HZ�[OH[�
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VUS`� [OYLL� JSHZZ�TLTILYZ� JOVZL� [V� VW[� V\[�� PUKPJH[PUN�
[OH[�[OL�Z\WWVY[�VM�JSHZZ�TLTILYZ�MVY�[OL�ZL[[SLTLU[�PZ�
HSTVZ[�LU[PYLS`�WVZP[P]L�

;OL�HNYLLTLU[�WYV]PKLZ�TLHUPUNM\S�JVTWLUZH[PVU�[V�HSS�
LSPNPISL�NVSK�TPUL^VYRLYZ��VY�[OLPY�KLWLUKHU[Z��Z\ɈLYPUN�
MYVT� ZPSPJVZPZ� HUK�VY� ^OV� JVU[YHJ[LK� ^VYR�YLSH[LK�
[\ILYJ\SVZPZ�

,SPNPIPSP[`�PZ�IHZLK�VU�H�TPUL^VYRLY�OH]PUN�^VYRLK�MVY�H�
TPUL�V^ULK�VY�THUHNLK�I`�HU`�VM�[OL�JVTWHUPLZ�[OH[�
HYL�WHY[`�[V�[OL�ZL[[SLTLU[�H[�HU`�[PTL�IL[^LLU����4HYJO�
� ���HUK����+LJLTILY���� �

5V^�[OH[�[OL�HNYLLTLU[�PZ�\UJVUKP[PVUHS��[OL�;ZOPHTPZV�
;Y\Z[��^OPJO�^PSS� V]LYZLL� [OL� WYVJLZZPUN� VM� JSHPTZ� HUK�
WH`TLU[�VM�ILULÄ[Z�[V�[OVZL�LSPNPISL��^HZ�YLNPZ[LYLK�VU�
���5V]LTILY���� �HUK�[OL�HWWVPU[TLU[�VM�[OL�M\SS�)VHYK�
VM�;Y\Z[LLZ� PZ�\UKLY^H �̀�;ZOPHTPZV�PZ�H�:L[Z^HUH�^VYK�
TLHUPUN�¸[V�THRL�NVVK¹�VY�¸[V�JVYYLJ[¹�

����O[[WZ!��^^ �̂ZPSPJVZPZZL[[SLTLU[�JV�aH�YLZV\YJLZ�TLKPH�YLSLHZLZ����ZPSPJVZPZ�ZL[[SLTLU[�ILJVTLZ�LMMLJ[P]L�[ZOPHTPZV�[Y\Z[�ILPUN�ZL[�\W

-\Y[OLY�KL[HPSZ�VU�[OL�LZ[HISPZOTLU[�VM�[OL�;Y\Z[�HUK�OV^�
WV[LU[PHS�ILULÄJPHYPLZ�JHU�LZ[HISPZO�^OL[OLY�[OL`�TPNO[�
IL�LSPNPISL�MVY�JVTWLUZH[PVU�\UKLY�[OL�;Y\Z[�HUK��PM�[OL`�
HYL� WV[LU[PHSS`� LSPNPISL�� OV^� [V� NV� HIV\[� LZ[HISPZOPUN� H�
JSHPT��^PSS�IL�THKL�PU�K\L�JV\YZL��� 

-\Y[OLY�KL[HPSZ�YLNHYKPUN�[OL�JSHPTPUN�\UKLY�[OL�;ZOPHTPZV�
;Y\Z[�JHU�IL�MV\UK�H[�
O[[WZ!��^^ �̂ZPSPJVZPZZL[[SLTLU[�JV�aH�
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1. Introduction 
(JJLZZ�[V�SVUN�[LYT�PUZ\YHUJL�MVY�7LVWSL�SP]PUN�^P[O�/0=�
�73/0=��OHZ�L]VS]LK�V]LY�[OL�̀ LHYZ��0UZ\YHUJL�JVTWHUPLZ�
JHYY`�V\[�JHYLM\S�YPZR�THUHNLTLU[�HUK�OH]L�LTIHYRLK�VU�
JVU[PU\V\Z�YLZLHYJO�HUK�TVKLSSPUN�[V�HKHW[� [V� [OL�/0=�
LWPKLTPJ� PU� :V\[O� (MYPJH�1� @L[�� JOHSSLUNLZ� VM� VI[HPUPUN�
[OL� YPNO[� JV]LY� HUK� [OL� JVZ[Z� VM� [OL� JV]LY� JVU[PU\L� [V�
IL� H� THQVY� O\YKSL� MVY� 73/0=�� +L[LYTPUPUN� PUZ\YHUJL�
WYLTP\TZ� MVY� 73/0=� PZ� YLNHYKLK� HZ� ]LY`� JVTWSL_� HUK�
PZ�PUÅ\LUJLK�I`�NLUKLY��HNL��ZVJPV�LJVUVTPJ�JSHZZ�HUK�
NLVNYHWOPJ�SVJH[PVU���;OPZ�YLZ\S[Z�PU�JVTWHUPLZ�PTWVZPUN�
YPNPK� YLZ[YPJ[PVUZ�� [LYTZ� HUK� JVUKP[PVUZ� VU� SVUN� [LYT�
PUZ\YHUJL�MVY�73/0=��-VY�L_HTWSL��JV]LY�TH`�IL�KLUPLK�
PM�ZPJRULZZ��KPZHIPSP[`�VY�KLH[O� PZ�IV\NO[�HIV\[�I`�(0+:�
YLSH[LK� PSSULZZ� L]LU� ^OLU� [OL� KLH[O� JLY[PÄJH[L� YLJVYKZ�
UH[\YHS�JH\ZLZ�HZ�[OL�JH\ZL�VM�KLH[O��

0U�[OL�JHZL�VM�Zurich Insurance Company v Ontario, Zurich 
Insurance Co v Ontario Human Rights Commission��[OL�
:\WYLTL�*V\Y[� VM�*HUHKH� Z[H[LK� [OH[� ºBHD� M\UKHTLU[HS�
[LUZPVU� IL[^LLU� O\THU� YPNO[Z� SH^� HUK� PUZ\YHUJL�
WYHJ[PJL�L_PZ[Z�»�>OH[�PZ�[OL�ZPNUPÄJHUJL�VM�[OPZ�KLJPZPVU&�
>OH[�WVPU[�KVLZ�P[�THRL&��0U�[OL�:V\[O�(MYPJHU�JVU[L_[��
JHZL� SH^�VU� PUZ\YHUJL�KPZJYPTPUH[PVU� PZ�ZJHU[�HZ�JHZLZ�
HYL�VM[LU�ZL[[SLK�V\[�VM�JV\Y[��

1.1. What is Insurance?
0U� [OPZ� JVU[L_[�� PUZ\YHUJL� PZ� H� JVU[YHJ[� IL[^LLU� HU�
PUZ\YHUJL� JVTWHU`� HUK� HU� PUKP]PK\HS�� 0[� PZ� TLHU[� [V�
WYV[LJ[�[OL�WLYZVU�HUK�[OLPY�MHTPS`�MYVT�ÄUHUJPHS�OHYKZOPW�
PU�JHZL�ZVTL[OPUN�]LY`�ZLYPV\Z��Z\YL�HZ�HU�HJJPKLU[�VY�
\UL_WLJ[LK�KLH[O��VJJ\YZ��(UV[OLY�^H`�VM�L_WSHPUPUN�P[�
PZ�[OH[�PUZ\YHUJL�PZ�H�[YHUZMLY�VM�YPZR��@V\�[HRL�[OL�JOHUJL�
VM� YPZR� �SVZZ� VM� PUJVTL�� SVZZ� VM� SPML�� SVZZ� VM� JHY�� OLHS[O�
SVZZLZ���HUK�`V\�[YHUZMLY�P[�VU[V�HU�PUZ\YLY��WH`PUN�[OLT�
H�WYLTP\T�[V�PUZ\YL�[OH[�YPZR��(Z�H�JVUZLX\LUJL��PM�`V\�

��� 1HZVU�*VVWLY�>PSSPHTZ�¸/0=�HUK�0UZ\YHUJL�¶�-\SS�*`JSL�PU�:V\[O�(MYPJH¹��������HJJLZZLK�MYVT� 
O[[W!��^^^�NLUYL�JVT�RUV^SLKNL�ISVN�OP]�HUK�PUZ\YHUJL�M\SS�JPYJSL�PU�ZV\[O�HMYPJH�O[TS�VU���(WYPS������

��� 0IPK�

��� �  ������:�*�9������

��� 2\ZJORL�º+PZHIPSP[`�KPZJYPTPUH[PVU�PU�PUZ\YHUJL»������+L�1\YL�������O[[W!��K_�KVP�VYN�������� ����������������]��U�H�

��� 9LHS�7LVWSL�3PML�º+PMMLYLUJL�IL[^LLU�3VUN�;LYT�HUK�:OVY[�;LYT�0UZ\YHUJL¹����1\S`�������HJJLZZLK�MYVT��� 
O[[WZ!��^^^�YLHSWLVWSLHZZ\YHUJL�JV�aH�KPMMLYLUJL�IL[^LLU�SVUN�[LYT�HUK�ZOVY[�[LYT�PUZ\YHUJL��VU���(WYPS������

��� 0IPK

��� (J[� ��VM��  ��

��� (J[�����VM��  ��

 �� �(J[����VM������

KV�SVZL�[OL�[OPUN�[OH[�`V\�OH]L�PUZ\YLK��`V\�HYL�JV]LYLK�
I`�`V\Y�WVSPJ �̀� 

1.2. The Two Types of Insurance
;OPZ�ZLJ[PVUZ�KPZJ\ZZLZ�[OL�[`WLZ�VM�PUZ\YHUJL��UHTLS �̀�
SVUN�[LYT�HUK�ZOVY[�[LYT�PUZ\YHUJL�

1.2.1. Long-term Insurance
3VUN�[LYT� PUZ\YHUJL� PZ� PUZ\YHUJL� [OH[� JV]LYZ� SPML�
JOHUNPUN�L]LU[Z��Z\JO�HZ�KLH[O��YL[PYLTLU[�HUK�KPZHIPSP[ �̀�
;OL�W\YWVZL�VM�SVUN�[LYT�PUZ\YHUJL�PZ�[V�WYV]PKL�̀ V\�̂ P[O�
HU� PUJVTL� PU� [OL� SVUN� [LYT� �YL[PYLTLU[��VY� H� S\TW�Z\T�
VM� TVUL`� PU� [OL� L]LU[� [OH[� `V\� ILJVTL� WLYTHULU[S`�
KPZHISLK�� 0[� JHU� HSZV� WYV]PKL� [OL� KLZPNUH[LK� WHY[PLZ�
^P[O�H�S\TW�Z\T�VM�TVUL`�ZOV\SK�`V\�WHZZ�H^H �̀�3VUN�
[LYT� PUZ\YHUJL� WVSPJPLZ� PUJS\KL� SPML� PUZ\YHUJL�� M\ULYHS�
PUZ\YHUJL��YL[PYLTLU[�HUU\P[PLZ�HUK�LUKV^TLU[�WVSPJPLZ�� 

(JJVYKPUN� [V� [OL�3VUN�[LYT� 0UZ\YHUJL�(J[� ���VM� �  ���
‘long-term policy’�TLHUZ��

H�� PU� YLZWLJ[� VM� H� YLNPZ[LYLK� PUZ\YLY�� HU� HZZPZ[HUJL�
WVSPJ �̀�H�KPZHIPSP[`�WVSPJ �̀� M\UK�WVSPJ �̀�OLHS[O�WVSPJ �̀�
SPML� WVSPJ`� VY� ZPURPUN� M\UK� WVSPJ �̀� VY� H� JVU[YHJ[�
JVTWYPZPUN�H�JVTIPUH[PVU�VM�HU`�VM� [OVZL�WVSPJPLZ"�
HUK�PUJS\KLZ�H�JVU[YHJ[�^OLYLI`�HU`�Z\JO�JVU[YHJ[�
PZ�]HYPLK"�HUK

I�� PU�YLZWLJ[�VM�H�SPJLUZLK�PUZ\YLY��H�SPML�PUZ\YHUJL�WVSPJ`�
HZ�KLÄULK�PU�ZLJ[PVU���VM�[OL�0UZ\YHUJL�(J["
H�� VU� [OL�OHWWLUPUN�VM�H� SPML�L]LU[��OLHS[O�L]LU[��

KPZHIPSP[`�L]LU[�VY�KLH[O�L]LU["�VY
I�� VU�VY� MYVT�H�Ä_LK�KL[LYTPUHISL�KH[L�VY�H[� [OL�

YLX\LZ[�VM�[OL�WVSPJ`OVSKLY��I\[�L_JS\KLZ��
P�� H� KLWVZP[� ^P[O� HU� PUZ[P[\[PVU� H\[OVYPZLK�

\UKLY�[OL�)HURZ�(J[���[OL�4\[\HS�)HURZ�(J[� 
VY�[OL�*V�VWLYH[P]L�)HURZ�(J[ "�HUK
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PP�� WHY[PJPWH[VY`� PU[LYLZ[Z� PU� H� JVSSLJ[P]L�
PU]LZ[TLU[� ZJOLTL� YLNPZ[LYLK� PU� [LYTZ� VM�
[OL�*VSSLJ[P]L� 0U]LZ[TLU[�:JOLTLZ�*VU[YVS�
(J[���HUK�PUJS\KLZ�H�YLUL^HS�VY�]HYPH[PVU�VM�
[OH[�HYYHUNLTLU[�

1.2.2. Short-term Insurance
:OVY[�[LYT� PUZ\YHUJL�� VU� [OL� V[OLY� OHUK�� PZ� PUZ\YHUJL�
[OH[�`V\�[HRL�V\[�VU�`V\Y�WVZZLZZPVUZ��;OL�W\YWVZL�VM�
ZOVY[�[LYT�PUZ\YHUJL�PZ�[V�WYV[LJ[�`V\�HNHPUZ[�SVZZLZ�[OH[�
`V\�TH`�Z\ɈLY�HZ�H�YLZ\S[�VM�\UMVYLZLLU�L]LU[Z�Z\JO�HZ�
HJJPKLU[Z��JYPTL��ÅVVKZ��ÄYLZ�VY�PSSULZZ��6M[LU��ZOVY[�[LYT�
PUZ\YHUJL�WVSPJPLZ�[LUK�[V�JV]LY�ZTHSSLY�JSHPTZ�VY�[OVZL�
[OPUNZ�[OH[�`V\�TH`�JOHUNL�VM[LU��MVY�L_HTWSL��]LOPJSLZ�
VY�OV\ZLOVSK�P[LTZ�11 

(JJVYKPUN� [V� [OL�:OVY[�[LYT� 0UZ\YHUJL�(J[����VM��  ���
‘short-term policy’�TLHUZ�

H�� PU� YLZWLJ[� VM� H� YLNPZ[LYLK� PUZ\YLY�� HU� LUNPULLYPUN�
WVSPJ �̀�N\HYHU[LL�WVSPJ �̀�SPHIPSP[`�WVSPJ �̀�TPZJLSSHULV\Z�
WVSPJ �̀� TV[VY� WVSPJ �̀� HJJPKLU[� HUK� OLHS[O� WVSPJ �̀�
WYVWLY[`�WVSPJ`�VY�[YHUZWVY[H[PVU�WVSPJ`�VY�H�JVU[YHJ[�
JVTWYPZPUN�H�JVTIPUH[PVU�VM�HU`�VM� [OVZL�WVSPJPLZ"�
HUK�PUJS\KLZ�H�JVU[YHJ[�^OLYLI`�HU`�Z\JO�JVU[YHJ[�
PZ�YLUL^LK�VY�]HYPLK"

I�� PU�YLZWLJ[�VM�H�SPJLUZLK�PUZ\YLY��H�UVU�SPML�PUZ\YHUJL�
WVSPJ`�HZ�KLÄULK�PU�ZLJ[PVU���VM�[OL�0UZ\YHUJL�(J[�

(JJVYKPUN� [V� [OL� 0UZ\YHUJL� (J[�� ‘non-life insurance 
policy’ TLHUZ�HU`�HYYHUNLTLU[�\UKLY�^OPJO�H�WLYZVU��
PU�YL[\YU�MVY�WYV]PZPVU�ILPUN�THKL�MVY�[OL�YLUKLYPUN�VM�H�
WYLTP\T� [V� [OH[�WLYZVU��\UKLY[HRLZ� [V�TLL[� PUZ\YHUJL�
VISPNH[PVUZ�[OH[�M\SS`�VY�WHY[PHSS`� PUKLTUPÄLZ�SVZZ�VU�[OL�
OHWWLUPUN� VM� HU� \UWSHUULK� VY� \UJLY[HPU� L]LU[�� V[OLY�
[OHU�¶

H�� H�SPML�L]LU["�VY
I�� H�KLH[O�L]LU[�VY�KPZHIPSP[`�L]LU[�UV[�YLZ\S[PUN�MYVT�HU�

HJJPKLU[��HUK�PUJS\KLZ�H�YLUL^HS�VY�]HYPH[PVU�VM�[OH[�
HYYHUNLTLU[�

����(J[����VM������

���� (J[����VM��  ��

����1HZVU�*VVWLY�>PSSPHTZ�¸/0=�HUK�0UZ\YHUJL�¶�-\SS�*`JSL�PU�:V\[O�(MYPJH¹�������� 
O[[W!��^^^�NLUYL�JVT�RUV^SLKNL�ISVN�OP]�HUK�PUZ\YHUJL�M\SS�JPYJSL�PU�ZV\[O�HMYPJH�O[TS�

����PIPK

���� PIPK

����0IPK

2. Insurance in the Context of 
Health

9PZR� HZZLZZTLU[� HUK� WYLTP\T� KPZJYPTPUH[PVU� PZ�
KL[LYTPULK� VU� [OL� IHZPZ� VM� OLHS[O� Z[H[\Z�� )LMVYL�
LU[LYPUN� PU[V�HU�HNYLLTLU[�� PUZ\YHUJL�JVTWHUPLZ�ULLK�
PUMVYTH[PVU� MYVT� `V\� [OH[� ^PSS� OLSW� HZZLZZ� [OL� YPZR� [V�
[OL� JVTWHU`� ILMVYL� PZZ\PUN� H� JVU[YHJ[�� ;OPZ� OLSWZ� [OL�
JVTWHU`� [V� JHSJ\SH[L�^OH[� WYLTP\TZ� `V\� ZOV\SK� WH �̀�
-VY� L_HTWSL�� [OL� HZZLZZTLU[� ^V\SK� TLHU� KPZJSVZPUN�
^OL[OLY� `V\� ZTVRL� VY� ^OL[OLY� `V\� OH]L� KPHIL[LZ�� PU�
^OPJO�JHZL�`V\�^V\SK�IL�ZLLU�HZ�H�OPNOLY� YPZR� [OHU�H�
UVU�ZTVRLY�VY�H�WLYZVU�^P[OV\[�KPHIL[LZ�

0U�[OL�WHZ[�VUS`�H�ML^�JVTWHUPLZ�VɈLYLK�ZWLJPHS�WVSPJPLZ�
MVY� 73/0=� HUK� TVZ[� PUZ\YLYZ� ^V\SK� JOHYNL� H� OPNO�
WYLTP\T�VY�SPTP[�[OL�HTV\U[�[OH[�[OL�SPML�VM�73/0=�JV\SK�
IL� PUZ\YLK� MVY��/V^L]LY�� PU� YLJLU[�`LHYZ��:V\[O�(MYPJHU�
PUZ\YLYZ� OH]L� HS[LYLK� [OLPY� WLYZWLJ[P]LZ� VU� /0=�� 4HU`�
UV^� [YLH[�/0=� SPRL� HU`� V[OLY� PUZ\YHISL� JOYVUPJ�TLKPJHS�
JVUKP[PVU�¶�ZVTL[OPUN�VUS`�H�OHUKM\S�VM�JVTWHUPLZ�KPK�
WYL]PV\ZS �̀��   

;OPZ�PZ�H[[YPI\[LK�[V�[OL�Z\JJLZZ�VM�HU[PYL[YV]PYHS�[YLH[TLU[�
[OH[�HSSV^Z�73/0=� [V� SP]L� SVUNLY��(SZV�� [OL� PUK\Z[Y`�JHU�
UV^�WYPJL�HUK�\UKLY^YP[L�[OL�YPZR�TVYL�HJJ\YH[LS �̀���5V^�
[OH[�TVYL�JV]LY� PZ�ILPUN�VɈLYLK�� PUZ\YHUJL�L_WLYPLUJL�
KH[H� PZ� ILNPUUPUN� [V� LTLYNL�� 0[� PUKPJH[LZ� [OH[� [OLZL�
HWWYVHJOLZ� OH]L� H� WVZP[P]L� PTWHJ[� VU� TVY[HSP[`� HUK�
TVYIPKP[ �̀�� 

6ɈLYPUN� PUZ\YHUJL� [V� 73/0=� WYV]PKLZ� T\JO� ULLKLK�
ÄUHUJPHS� ZLJ\YP[`� MVY� [OLPY� MHTPSPLZ� HUK� KLYP]LZ� ZVJPHS�
ILULÄ[Z�[OYV\NO�OVTL�I\`PUN�HUK�I\ZPULZZ�KL]LSVWTLU[�
HJ[P]P[ �̀�;OL�\UKLYZ[HUKPUN�PZ�[OH[�HZ�̂ L�SLHYU�TVYL�HIV\[�
/0=�HUK�;)��H�OPNOLY�U\TILY�VM�PUZ\YLYZ�^PSS�IL�VWLU�[V�
JV]LYPUN�[OL�YPZR��^OPJO�^V\SK�PUJYLHZL�[OL�ZJVWL�VM�[OL�
TLU[PVULK�ILULÄ[Z��� 
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3. Insurance, Discrimination 
and the Constitution

([� [OL� ILNPUUPUN� VM� [OL� ZWYLHK� VM� [OL� /0=� ]PY\Z� PU� [OL�
�  �Z��TVZ[�PUZ\YHUJL�JVTWHUPLZ�PU�:V\[O�(MYPJH�]PL^LK�
/0=� HZ� H� JH[HZ[YVWOPJ� PSSULZZ� [OH[� YLWYLZLU[LK� H� UVU�
PUZ\YHISL�YPZR��;OPZ�^HZ�ILJH\ZL�RL`�PUMVYTH[PVU�VU�/0=�
(0+:�[OH[�^V\SK�LUHISL� PUZ\YHUJL�JVTWHUPLZ�[V�KLÄUL�
[OLPY�\UKLY^YP[PUN�WVSPJPLZ�[V^HYKZ�[OL�LWPKLTPJ�^HZ�UV[�
H]HPSHISL��6]LY[PTL��OV^L]LY��H�IL[[LY�\UKLYZ[HUKPUN�VM�
[OL� KPZLHZL� HUK� YHWPK� TLKPJHS� HK]HUJLZ� OH]L� TLHU[�
[OH[�73/0=�HYL�UV^� YLHJOPUN� SPML�L_WLJ[HUJPLZ� [OH[�HYL�
ºHSTVZ[�UVYTHS»��WYV]PKLK�[OL�KPZLHZL�PZ� PKLU[PÄLK�LHYS`�
HUK� [YLH[TLU[� WYV[VJVSZ� HYL� HKOLYLK� [V� HSVUN� ^P[O�
THPU[HPUPUN�H�OLHS[O`�KPL[�HUK�SPMLZ[`SL��

0U� [OL� ZHTL� IYLH[O�� 0UZ\YHUJL� JVU[YHJ[Z� T\Z[� IL�
JVUZPZ[LU[� ^P[O� [OL� YPNO[Z� PU� [OL� *VUZ[P[\[PVU�� PU�
WHY[PJ\SHY�� [OL� YPNO[� [V� LX\HSP[`� JVU[HPULK� PU� ZLJ[PVU�  !�
º5V�WLYZVU�TH`�\UMHPYS`�KPZJYPTPUH[L�HNHPUZ[�HUV[OLY�VU�
HU`�NYV\UK� PUJS\KPUN� YHJL�� YLSPNPVU��ZL_��THYP[HS� Z[H[\Z��
HNL��KPZHIPSP[ �̀�NLUKLY��WYLNUHUJ �̀�L[OUPJ�VY�ZVJPHS�VYPNPU��
ZL_\HS�VYPLU[H[PVU��ILSPLM��JVUZJPLUJL��J\S[\YL�� SHUN\HNL�
VY�IPY[O»�

;OL� 7YVTV[PVU� VM� ,X\HSP[`� HUK� 7YL]LU[PVU� VM� <UMHPY�
+PZJYPTPUH[PVU� (J[��� �7,7<+(�� ^HZ� WHZZLK� [V� NP]L�
LɈLJ[� [V� ZLJ[PVU�  � VM� [OL�*VUZ[P[\[PVU� HUK� PZ� PU[LUKLK�
[V�WYVOPIP[�KPZJYPTPUH[PVU�HUK�WYVTV[L�LX\HSP[ �̀�:LJ[PVU�
� ����VM�[OL�(J[�YLMLYZ�[V�H�ZJOLK\SL�^OPJO�PSS\Z[YH[LZ�HUK�
LTWOHZPZLZ�WYHJ[PJLZ�^OPJO�HYL�\UMHPY��^PKLZWYLHK�HUK�
ULLK�[V�IL�HKKYLZZLK��;OL�(J[�YLX\PYLZ�[OL�:[H[L��^OLYL�
HWWYVWYPH[L�� [V�HKKYLZZ� [OL�WYHJ[PJLZ� YLMLYYLK� [V� PU� [OL�
ZJOLK\SL���  

0[LT� �� VM� 7,7<+(� ZJOLK\SL� KLHSZ� ZWLJPÄJHSS`� ^P[O�
PUZ\YHUJL�HUK�PKLU[PÄLZ�[OYLL�WYHJ[PJLZ!�

%� <UMHPYS`�YLM\ZPUN�[V�WYV]PKL�VY�THRL�HU�PUZ\YHUJL�
WVSPJ`�H]HPSHISL�VU�VUL�VY�TVYL�WYVOPIP[LK�NYV\UKZ��

%� +PZJYPTPUH[PUN�\UMHPYS`�PU�[OL�WYV]PZPVU�VM�ILULMP[Z��
MHJPSP[PLZ�HUK�ZLY]PJLZ�YLSH[LK�[V�PUZ\YHUJL��

%� <UMHPYS`�KPZHK]HU[HNPUN�H�WLYZVU��PUJS\KPUN�\UMHPYS`�
HUK�\UYLHZVUHIS`�YLM\ZPUN�[V�NYHU[�ZLY]PJLZ�[V�H�
WLYZVU��ZVSLS`�VU�[OL�IHZPZ�VM�/0=�Z[H[\Z�

����(J[���VM������

���� :LL�P[LT���VM�[OL�ZJOLK\SL�[V�[OL�7YVTV[PVU�VM�,X\HSP[`�HUK�7YL]LU[PVU�VM�<UMHPY�+PZJYPTPUH[PVU�(J[�MVY�H�SPZ[�VM�[OLZL�WYHJ[PJLZ�

��� President of the Republic of South Africa and another v Hugo��  ������:(����**���I\[�ZLL�9LPULJRL�L[�HS��º0UZ\YHUJL»�H[�WHNL�����

:LJ[PVU� �����(a)� VM� 7,7<+(� YLX\PYLZ� [OL� 4PUPZ[LY�
VM� 1\Z[PJL� HUK� *VUZ[P[\[PVUHS� +L]LSVWTLU[� [V� NP]L�
ZWLJPHS� JVUZPKLYH[PVU� [V� [OL� PUJS\ZPVU� VM� /0=� Z[H[\Z� HZ�
H�WYVOPIP[LK�NYV\UK�VM�KPZJYPTPUH[PVU� PU� [OL�(J[�� 0M�/0=�
Z[H[\Z� ^HZ� H� WYVOPIP[LK� NYV\UK�� HU`� KPZJYPTPUH[PVU�
IHZLK� \WVU� /0=� Z[H[\Z� ^V\SK� IL� WYLZ\TW[P]LS`� \UMHPY�
MVY�[OL�W\YWVZLZ�VM�[OL�(J[��0[�^V\SK�HSZV�TLHU�[OH[�� PU�
[LYTZ�VM�[OL� PSS\Z[YH[P]L�ZJOLK\SL�VM�\UMHPY�WYHJ[PJLZ��HU�
PUZ\YLY�JV\SK�UV�SVUNLY�YLM\ZL�[V�WYV]PKL�JV]LY�[V�73/0=��
/V^L]LY��/0=�Z[H[\Z�OHZ�UV[�`L[�ILLU�PUJS\KLK�PU�[OL�(J[�
HZ�H�SPZ[LK�NYV\UK��

;OL� PTWSPJH[PVU� VM� ZLJ[PVU�  � VM� [OL�*VUZ[P[\[PVU� PZ� [OH[�
ZOV\SK�HU`�VM� [OL� MHJ[VYZ� P[� SPZ[Z�IL�\ZLK�I`�HU� PUZ\YLY�
HZ�H�IHZPZ� MVY�HZZLZZPUN�YPZR�� [OL�\ZL�VM� [OH[� MHJ[VY�^PSS�
IL�WYLZ\TLK� [V�HTV\U[� [V�\UMHPY�KPZJYPTPUH[PVU�\USLZZ�
[OL� PUZ\YLY� PZ�HISL� [V�KLTVUZ[YH[L� [OH[�Z\JO�\ZL� PZ� MHPY�
PU�[OL�JPYJ\TZ[HUJLZ�VY�[OH[�[OL�PUMYPUNLTLU[�VM�[OL�YPNO[�
[V�LX\HSP[`�^OPJO�PZ�VJJHZPVULK�I`�[OL�\ZL�VM�[OH[�MHJ[VY�
MHSSZ�^P[OPU�[OL�HTIP[�VM�[OL�SPTP[H[PVUZ�JSH\ZL��� 

/0=�Z[H[\Z� PZ�UV[� SPZ[LK� PU�ZLJ[PVU� �VM� [OL�*VUZ[P[\[PVU�
VY� PU� [OL� 7,7<+(� HZ� H� NYV\UK� \WVU� ^OPJO� VUL� TH`�
UV[� \UMHPYS`� KPZJYPTPUH[L�� ;OLYLMVYL�� PU� PUZ[HUJLZ�^OLYL�
HU� PUKP]PK\HS� OHZ� \UZ\JJLZZM\S� HWWSPLK� MVY� PUZ\YHUJL�
HUK� ILSPL]L� [OH[� [OL� PUZ\YLY»Z� YLM\ZHS� [V� WYV]PKL� JV]LY�
^HZ� VU� [OL� NYV\UKZ� VM�/0=� Z[H[\Z�� [OL� PUKP]PK\HS�T\Z[�
KLTVUZ[YH[L�[OH[�OPZ�VY�OLY�/0=�Z[H[\Z�^HZ�[OL�IHZPZ�MVY�
[OPZ�KLJPZPVU�HUK�[OLYLMVYL�[OL�PUZ\YHUJL�JVTWHU`�^HZ�
KPZJYPTPUH[PUN�IL[^LLU�YPZR�JH[LNVYPLZ�[OLYLI`�PUMYPUNPUN�
VU�OPZ�VY�OLY�YPNO[�[V�LX\HSP[ �̀��

4. Medical Testing in the 
Insurance Application 
Process

;OL��WYVJLK\YLZ�MVSSV^LK�I`�TVZ[�PUZ\YHUJL�JVTWHUPLZ�
PZ�HZ�MVSSV^Z!

1) Consent form

;OL�HWWSPJHU[�^PSS�IL�HZRLK�[V�ÄSS�PU�HU�HWWSPJH[PVU�MVYT��
;OPZ�MVYT�^PSS�WYVIHIS`�PUJS\KL�H�JVUZLU[�MVYT�¶�[OL�MVYT�
[OH[�Z[H[LZ�[OH[�[OL�HWWSPJHU[�NP]LZ�WLYTPZZPVU�MVY�HU�/0=�
[LZ[�[V�[HRL�WSHJL�
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2) Doctor details

;OL�HWWSPJHU[�^PSS� HSZV�IL� HZRLK� [V�NP]L�KL[HPSZ� VM� OPZ�
OLY�WLYZVUHS�KVJ[VY� �;OL�HWWSPJHU[»Z� MHTPS`�KVJ[VY�VY�H�
KVJ[VY�^OV�[OL�HWWSPJHU[�[Y\Z[Z���;OL�YLZ\S[Z�VM�[OL�/0=�
[LZ[�^PSS�IL�ZLU[�[V�[OPZ�KVJ[VY��ZV�P[�PZ�PTWVY[HU[�[OH[�OPZ�
OLY�KL[HPSZ�HYL�JVYYLJ[S`�YLJVYKLK�

3) Test result

;OL�YLZ\S[�VM�[OL�/0=�[LZ[�PZ�[OLU�\Z\HSS`�ZLU[�[V�H�KVJ[VY�
LTWSV`LK� I`� [OL� PUZ\YHUJL� JVTWHU �̀� ;OPZ� WLYZVU�
PZ� \Z\HSS`� JHSSLK� [OL� ºJOPLM� TLKPJHS� VɉJLY»�� ;OL� JOPLM�
TLKPJHS� VɉJLY� ^PSS� VWLU� H� ÄSL� MVY� [OL� HWWSPJHU[�� ;OL�
ÄSL� ^PSS� PUJS\KL� HSS� TLKPJHS� PUMVYTH[PVU� YLSL]HU[� [V� [OL�
HWWSPJH[PVU��PUJS\KPUN�[OL�YLZ\S[Z�VM�[OL�/0=�[LZ[�

4) Positive test result – Life Register

0M�H�[LZ[�YLZ\S[�PZ�WVZP[P]L��;OL�PUZ\YHUJL�HWWSPJH[PVU�TH`�
IL�YLQLJ[LK��0M�P[�PZ�YLQLJ[LK��[OL�HWWSPJHU[Z�UHTL�^PSS�IL�
W\[�PU�JVKL�VU�[OL�36(»Z�3PML�9LNPZ[LY�HZ�ZVTLVUL�^OV�
OHZ�ILLU�KLJSPULK�PUZ\YHUJL��;OPZ�TLHUZ�[OH[�PM�[OL`�HYL�
[V�HWWS`�MVY�PUZ\YHUJL�H[�HUV[OLY�JVTWHU �̀�[OL`�TH`�HSZV�
IL�YLQLJ[LK��º0U�JVKL»�TLHUZ�[OH[�[OL�PUMVYTH[PVU�HIV\[�
[OL�HWWSPJHU[»Z�/0=�Z[H[\Z�^PSS�UV[�IL�HISL�[V�IL�YLHK�I`�
HU`VUL��L_JLW[�[OVZL�WLVWSL�̂ OV�RUV^�̂ OH[�[OL�JVKL�PZ��
;OPZ�PZ�KVUL�[V�Z[VW�\UH\[OVYPZLK�WLVWSL�MYVT�VI[HPUPUN�
PUMVYTH[PVU�VU�^P[O�YLNHYK�[V�[OL�HWWSPJHU[»Z�Z[H[\Z�

5) Positive test result – telling your doctor

0M� [OL� YLZ\S[� PZ�WVZP[P]L�� [OL�HWWSPJHU[»Z�WLYZVUHS�KVJ[VY�
^PSS�IL�[VSK�PU�^YP[PUN��;OPZ�KVJ[VY�PZ�L_WLJ[LK�[V�JVU[HJ[�
[OL�HWWSPJHU[�HUK�PUMVYT�[OLT�VM�[OL�YLZ\S[��(U�PUZ\YHUJL�
JVTWHU`�^PSS�UV[�PUMVYT�[OL�HWWSPJHU[�KPYLJ[S �̀

6) Negative test result

0M� [OL� YLZ\S[Z� HYL� ULNH[P]L�� HUK� HSS� [OL�V[OLY� JVUKP[PVUZ�
VM� [OL� PUZ\YHUJL� JVTWHU`� HYL� ZH[PZÄLK�� [OL� HWWSPJHU[�
^PSS�IL�[VSK�[OH[�[OLPY�HWWSPJH[PVU�MVY�PUZ\YHUJL�OHZ�ILLU�
Z\JJLZZM\S��;OL�HWWSPJHU[»Z�KVJ[VY�PZ�UV[�JVU[HJ[LK�PM�[OL�
YLZ\S[Z�HYL�ULNH[P]L�

� ��(:0:(�PZ�H�]VS\U[HY`�VYNHUPZH[PVU�^OPJO�^HZ�MVYTLK�PU�������YLWSHJPUN�[OL�3PML�6MMPJLZ»�(ZZVJPH[PVU��36(���4VZ[�SVUN�[LYT�PUZ\YLYZ�HYL�
TLTILYZ�VM�(:0:(��(:0:(�TLTILYZ�HYL�IV\UK�I`�[OL�Y\SLZ�KPJ[H[LK�I`�(:0:(�HUK�I`�(:0:(»Z�KPZJPWSPUHY`�JVKL�HUK�WYVJLK\YLZ�HUK�
LUQV`�HJJLZZ�[V�JLY[HPU�ILULMP[Z�HUK�JV�VWLYH[PVU�HYYHUNLTLU[Z��)LJH\ZL�VM�[OL�WYV[LJ[PVUZ�^OPJO�[OL�(:0:(�JVKLZ�VM�JVUK\J[�HMMVYK�
[V�PUZ\YLK�WLYZVUZ��THU`�VM�^OPJO�HYL�KPZJ\ZZLK�PU�[OL�[L_[���P[�PZ�H�NVVK�PKLH�[V�JOLJR�^OL[OLY�HU�PUZ\YLY�PZ�HU�(:0:(�TLTILY�ILMVYL�
HWWS`PUN�MVY�JV]LY�

����;OL�(:0:(�/0=�;LZ[PUN�7YV[VJVS��PUJS\KPUN�VISPNH[PVUZ�PU�YLZWLJ[�VM�PUMVYTLK�JVUZLU[��HJJLZZLK�MYVT��O[[W!��HZPZH�VYN�aH�
[LUHRH+VJ\TLU[Z�HZPZH�KVJ\TLU[Z�/0=���;LZ[PUN���7YV[VJVS�������1\UL��������WKM��VU���1\UL������

5. Consenting to Medical 
Tests

0UZ\YHUJL� JVTWHUPLZ� [OH[� HYL� TLTILYZ� VM� [OL�
(ZZVJPH[PVU� MVY� :H]PUNZ� HUK� 0U]LZ[TLU[� :(� �(:0:(���   
^PSS�WYV]PKL�HWWSPJHU[Z�MVY�PUZ\YHUJL�HU�PUMVYTLK�JVUZLU[�
KVJ\TLU[���ILMVYL�HU`�/0=�[LZ[� PZ�JHYYPLK�V\[��>OL[OLY�
[OL`� HYL�(:0:(�TLTILYZ�VY� UV[�� PUZ\YLYZ� JHUUV[� MVYJL�
HWWSPJHU[Z� [V� [HRL� HU�/0=� [LZ[�� HS[OV\NO�HU�HWWSPJHU[»Z�
YLM\ZHS�[V�[HRL�HU�/0=�[LZ[�^PSS�PU�HSS�SPRLSPOVVK�YLZ\S[�PU�[OL�
PUZ\YLY� YLM\ZPUN� [V�NYHU[� JV]LY��*VUZLU[� [V� HU�/0=� [LZ[�
T\Z[�IL�PUMVYTLK�HUK�NP]LU�MYLLS �̀�7YL�[LZ[�JV\UZLSSPUN�PZ�
LZZLU[PHS�MVY�[OL�W\YWVZLZ�VM�LUZ\YPUN�[OH[�[OL�JVUZLU[�PZ�
PUMVYTLK�I\[�JHU�IL�^HP]LK�PM�P[�PZ�UV[�YLX\PYLK�

0UZ\YHUJL�HWWSPJHU[Z�^OV�KV�UV[�^PZO�[V�\UKLYNV�HU�/0=�
[LZ[�ZOV\SK�JVUZ\S[�H�ÄUHUJPHS�HK]PZVY�YLNHYKPUN�HS[LYUH[P]L�
HWWYVWYPH[L� UVU�PUZ\YHUJL� WYVK\J[Z� ^OPJO� TH`� TLL[�
[OLPY� ULLKZ�� � (:0:(� OHZ�THKL� MYLL� [LSLWOVUPJ� WYL�/0=�
[LZ[�JV\UZLSSPUN�H]HPSHISL�[V�HSS�WLYZVUZ�̂ OV�YLZPKL�̂ P[OPU�
[OL�:V\[OLYU�(MYPJHU�+L]LSVWTLU[�*VTT\UP[`�HUK�^OV�
HWWS`�MVY�SPML�PUZ\YHUJL�WVSPJPLZ�MYVT�H�:V\[O�(MYPJHU�SPML�
PUZ\YLY�[OH[�YLX\PYLZ�/0=�[LZ[PUN��7LYZVUZ�^OV�THRL�\ZL�
VM�[OL�ZLY]PJL�HYL�YLX\PYLK�[V�NP]L�[OLPY�UHTL��[OL�UHTL�
VM�[OL�PUZ\YHUJL�JVTWHU`�[OH[�OHZ�YLX\LZ[LK�MVY�[OL�/0=�
[LZ[�HUK�[OL�WVSPJ`�U\TILY�VY�X\V[H[PVU�U\TILY�NP]LU�[V�
[OLT�I`� [OL� PUZ\YHUJL� JVTWHU �̀� ;OL� JV\UZLSSVYZ�^OV�
Z[HɈ�[OL�[VSS�MYLL�U\TILY�HYL�[YHPULK�PU�PZZ\LZ�YLSH[PUN�[V�
IV[O�PUZ\YHUJL�HUK�/0=�HUK�(0+:�

6. Rules on Confidentiality 
and Disclosures in the 
Insurance Industry

;OPZ� ZLJ[PVU� KPZJ\ZZLZ� ]HYPV\Z� Y\SLZ� VU� JVUÄKLU[PHSP[`�
HUK�KPZJSVZ\YLZ�^P[OPU�[OL�PUZ\YHUJL�ZLJ[VY��
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6.1. Non-disclosure 
*VUÄKLU[PHSP[`� HUK� UVU�� KPZJSVZ\YL� [V� PUZ\YHUJL�
JVTWHUPLZ� PZ� YLN\SH[LK� I`� Z� ����H�� VM� [OL� 3VUN�;LYT�
0UZ\YHUJL�(J[�HUK�Z������H��VM�[OL�:OVY[�;LYT�0UZ\YHUJL�
(J[�� ;OLZL� WYV]PZPVUZ� WYV]PKL� [OH[� HU� PUZ\YHUJL� WVSPJ`�
JHUUV[� IL� YLW\KPH[LK� VU� [OL� IHZPZ� VM� UVU�KPZJSVZ\YL�
\USLZZ� [OL� UVU�KPZJSVZ\YL�^HZ� SPRLS`� [V� OH]L�TH[LYPHSS`�
HɈLJ[LK� [OL� HZZLZZTLU[� VM� YPZR� \UKLY^YP[[LU� I`� [OL�
PUZ\YLY�H[�[OL�[PTL�VM�[OL�PZZ\L�VY�]HYPH[PVU�VM�[OL�WVSPJ �̀�

;OL�X\LZ[PVU�VU�TH[LYPHSP[`�PZ�̂ OL[OLY�[OL�UVU�KPZJSVZ\YL�
PZ� SPRLS`� [V� OH]L� TH[LYPHSS`� HɈLJ[LK� [OL� HZZLZZTLU[�
VM� [OL�YPZR�H[� [OL� [PTL�VM� P[Z� PZZ\L�VY�H[� [OL� [PTL�VM�HU`�
]HYPH[PVU�VM�[OL�WVSPJ �̀�;OL�[LZ[�MVY�TH[LYPHSP[`�PZ�^OL[OLY�
H� YLHZVUHISL�� WY\KLU[� WLYZVU� ^V\SK� JVUZPKLY� [OH[� [OL�
WHY[PJ\SHY� PUMVYTH[PVU�JVUZ[P[\[PUN� [OL� YLWYLZLU[H[PVU�VY�
UVU�KPZJSVZ\YL�ZOV\SK�OH]L�ILLU�JVYYLJ[S`�KPZJSVZLK�[V�
[OL�PUZ\YLY�ZV�[OH[�[OL�PUZ\YLY�JV\SK�MVYT�P[Z�V^U�]PL^�HZ�
[V� [OL�LɈLJ[�VM�Z\JO� PUMVYTH[PVU�VU� [OL�HZZLZZTLU[�VM�
[OL�YLSL]HU[�YPZR���

;OL� K\[`� [V� KPZJSVZL� PU� PUZ\YHUJL� JVU[YHJ[Z� HYPZLZ�
H\[VTH[PJHSS`�I`� SH �̂�;OLYLMVYL��HZ�H�NLULYHS�Y\SL�^OLU�
HWWS`PUN� MVY� PUZ\YHUJL�� H� � WLYZVU� OHZ� H� SLNHS� K\[`�
[V� KPZJSVZL� HSS� ºTH[LYPHS� MHJ[Z»� ^OPJO� TH`� HɈLJ[� [OL�
JVTWHU`»Z�HZZLZZTLU[�VM�[OLPY�YPZR�¶�PU�V[OLY�^VYKZ��`V\�
T\Z[�TLU[PVU�HSS�MHJ[Z�[OH[�JHU�PUÅ\LUJL�[OL�JVTWHU`»Z�
KLJPZPVU� [V�NYHU[�`V\� PUZ\YHUJL�� 0U� [OL�JHZL�VM�Basson 
v Hollard Life Insurance��� [OL� KLMLUKHU[� YLQLJ[LK� [OL�
WSHPU[PɈ»Z�JSHPT�VU�[OL�NYV\UKZ�VM�[OL�KLJLHZLK»Z�HSSLNLK�
TPZYLWYLZLU[H[PVU��HUK�UVU�KPZJSVZ\YL��VM�JLY[HPU�MHJ[Z�[V�
[OL� KLMLUKHU[� H[� [OL� [PTL�^OLU� HWWSPJH[PVU�^HZ�THKL�
MVY�[OL�SPML�WVSPJ �̀�;OL�JV\Y[�JVUÄYTLK�[OL�WVZP[PVU�[OH[�
HU� PUZ\YLY�OHZ� [OL�YPNO[� [V�]VPK�H�JVU[YHJ[�VM� PUZ\YHUJL�
UV[�VUS`� PM� [OL�WYVWVZLY�OHK�TPZYLWYLZLU[LK�H�TH[LYPHS�
MHJ[�I\[�HSZV�PM�OL�OHK�MHPSLK�[V�KPZJSVZL�VUL��;OL�K\[`�[V�
KPZJSVZL� PU� PUZ\YHUJL� JVU[YHJ[Z� HYPZLZ� H\[VTH[PJHSS`� I`�
SH �̂

0M�`V\�KV�UV[�KPZJSVZL�HSS�TH[LYPHS�MHJ[Z��[OL�YLZ\S[Z�VM�[OPZ�
UVU�KPZJSVZ\YL�JHU�YLZ\S[�PU�VUL�VY�TVYL�VM�[OL�MVSSV^PUN�
ZJLUHYPVZ!

%� 0M�`V\�KLSPILYH[LS`�HUZ^LY�H�X\LZ[PVU�MHSZLS �̀�`V\�JHU�
IL�JOHYNLK�^P[O�MYH\K�

�����������(SS�:(�����.1�"�:LL�HSZV�Jerrier v Outsurance Insurance Company Limited����������(SS�:(������2A7��^OLYL�[OL�JV\Y[�JVUMPYTLK�
[OL�WVZP[PVU�PU�YLSH[PVU�[V�H�K\[`�[V�KPZJSVZL�TH[LYPHS�PUMVYTH[PVU�H[�[OL�JVTTLUJLTLU[�VM�[OL�JVU[YHJ[�

��� Pillay v SA National Life Assurance Co Ltd��  ������:(������+��H[�W�����"�Labuschagne v Fedgen Insurance Ltd��  ������:(������>��H[�
WHYH��� "�9LPULJRL�L[�HS��º0UZ\YHUJL»�H[�WHYH������

���  2015�����:(�� ��:*(������5V]LTILY�������

����0IPK�

%� ;OL�PUZ\YLY�TH`�KLJSHYL�[OL�JVU[YHJ[�ºU\SS�HUK�
]VPK»��HZ�PM�P[�UL]LY�L_PZ[LK��PM�[OL�PUZ\YLY�[OPURZ�`V\Y�
HUZ^LY�^V\SK�OH]L�HMMLJ[LK�[OL�HZZLZZTLU[�VM�[OL�
YPZR�

%� ;OL�PUZ\YLY�TH`�HSZV�KLJSHYL�[OL�JVU[YHJ[�U\SS�HUK�
]VPK�PM�`V\�HYL�ULNSPNLU[��L�N��THRL�H�TPZ[HRL��PU�
HUZ^LYPUN�H�X\LZ[PVU�VU�H�TH[LYPHS�MHJ[�

%� (Z�H�YLZ\S[��[OL�PUZ\YHUJL�JVTWHU`�TPNO[�UV[�OH]L�
[V�WH`�V\[�VU�[OL�JVU[YHJ[��L]LU�PM�[OLYL�PZ�H�KLH[O�VY�
ZLYPV\Z�KHTHNL�[V�WYVWLY[ �̀

6M� PTWVY[HUJL� [V� 73/0=� PZ� [OL� MHJ[� [OH[� HU� PUZ\YLY�
TH`�IL� \UHISL� [V� H]VPK� H� JVU[YHJ[� L]LU� PM� [OL� PUZ\YLK�
TPZYLWYLZLU[LK� [OL� MHJ[Z� I`� MYH\K\SLU[S`� MHPSPUN� [V�
KPZJSVZL� OPZ� VY� OLY� /0=�WVZP[P]L� Z[H[\Z� WYV]PKLK� [OH[� P[�
JHU�IL�ZOV^U�[OH[�OHK�[OL�PUZ\YLY�RUV^U�[OH[�[OL�PUZ\YLK�
^HZ�/0=�WVZP[P]L��P[�̂ V\SK�Z[PSS�OH]L�L_[LUKLK�JV]LY�HSILP[�
VU�KPɈLYLU[�[LYTZ�VY�H[�H�OPNOLY�WYLTP\T���  

0U Visser v 1Life Direct Insurance Ltd ��� [OL� :\WYLTL�
*V\Y[� VM� (WWLHS� �:*(�� OHK� [V� JSHYPM`� [OL� SLNHS� WVZP[PVU�
^OLU� PUZ\YLYZ� JHU� YLW\KPH[L� H� JSHPT� \WVU� KPZJV]LYPUN�
H� TH[LYPHS� UVU�KPZJSVZ\YL�� 0U� [OPZ� JHZL�� �3PML� +PYLJ[�
0UZ\YHUJL� 3[K� ��3PML�� YLW\KPH[LK� H� SPML� PUZ\YHUJL� WVSPJ`�
JSHPT�HM[LY�PU]LZ[PNH[PVUZ�YL]LHSLK�[OH[�[OL�KLJLHZLK�OHK�
TPZYLWYLZLU[LK� HUK� MHPSLK� [V� KPZJSVZL� KL[HPSZ� VM� H� WYL�
L_PZ[PUN�TLKPJHS�JVUKP[PVU�^OPJO�^V\SK�OH]L�TH[LYPHSS`�
HɈLJ[LK� [OL� WVSPJ`»Z� YPZR� HZZLZZTLU[�� ;OL� /PNO� *V\Y[�
Y\SLK� PU� MH]V\Y�VM��3PML��6U�HWWLHS�� [OL�:\WYLTL�*V\Y[�
VM� (WWLHS� OLSK� [OH[� �3PML� KPK� UV[� KPZJOHYNL� [OL� VU\Z�
VM� WYV]PUN� [OL� [Y\[O� HUK� HJJ\YHJ`� VM� [OL� JVU[LU[Z� VM�
[OL� OVZWP[HS� YLJVYKZ� VU� ^OPJO� P[� YLSPLK� [V� WYV]L� [OL�
KLJLHZLK»Z� WYL�L_PZ[PUN� TLKPJHS� JVUKP[PVU�� �3PML� MHPSLK�
[V� SLHK�[OL�ULJLZZHY`�L]PKLUJL�HUK�HJJVYKPUNS`�OHK�[V�
WH`�[OL�9����TPSSPVU�JSHPT�V\[�HUK�MVV[�[OL�SLNHS�IPSS�MVY�P[Z�
SHJR�VM�H[[LU[PVU�[V�[OL�L]PKLUJL��>PSSPZ�1(�KPZJ\ZZLK�[OL�
YLX\PYLTLU[Z�MVY�PUZ\YLYZ�[V�ZLJ\YL�H�YLW\KPH[PVU�IHZLK�
VU�UVU�KPZJSVZ\YL�VM�TH[LYPHS�MHJ[Z��;OLZL�HYL�[OH[!�� 

%� 0UZ\YLYZ�ILHY�[OL�VU\Z�VM�WYV]PUN�HSS�[OL�LSLTLU[Z�[V�
Q\Z[PM`�[OPZ�[`WL�VM�YLW\KPH[PVU"

%� ;OL�VU\Z�VU�PUZ\YLYZ�[V�KLMLUK�H�YLW\KPH[PVU�VM�[OPZ�
UH[\YL�PZ�L_[LUZP]L��0[��T\Z[�WYV]L�[OH[!
�» H�YLWYLZLU[H[PVU�^HZ�THKL"
�» [OL�YLWYLZLU[H[PVU�^HZ�\U[Y\L"
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�» [OL�[Y\L�MHJ[Z�^LYL�RUV^U�[V�[OL�PUZ\YLK�^OLU�
[OL�PUZ\YLK�YLZWVUKLK�[V�[OL�PUZ\YLY»Z�X\LZ[PVUZ"�
HUK

�» [OL�TPZYLWYLZLU[H[PVU�^HZ�SPRLS`�[V�OH]L�
TH[LYPHSS`�HMMLJ[LK�[OL�WVSPJ`»Z�YPZR�HZZLZZTLU[�
H[�[OL�[PTL�VM�PZZ\L�

;OL�HZZLZZTLU[�VM�HU�PUZ\YLK»Z�Z[H[L�VM�TPUK�H[�[OL�[PTL�
VM� YLZWVUKPUN� [V� [OL� PUZ\YLY»Z� LUX\PYPLZ� PU]VS]LZ� IV[O�
VIQLJ[P]L�HUK�Z\IQLJ[P]L�LSLTLU[Z�[V�IL�PUMLYYLK�MYVT�[OL�
L]PKLUJL�H]HPSHISL�[V�[OL�JV\Y[����;OL�Z\IQLJ[P]L�LSLTLU[Z�
PUJS\KL�^OH[�[OL�PUZ\YLK�[OV\NO[�HUK�\UKLYZ[VVK�^OLU�
THRPUN� [OL�KPZJSVZ\YLZ��^OPSL�HU�VIQLJ[P]L�HZZLZZTLU[�
PZ� ULJLZZHY`� [V� LZ[HISPZO� ^OL[OLY� [OL� PUZ\YLK� JV\SK�
YLHZVUHIS`� OH]L� ILLU� L_WLJ[LK� [V� RUV^� [OH[� [OLPY�
TPZYLWYLZLU[H[PVU� ^V\SK� TH[LYPHSS`� HɈLJ[� [OL� PUZ\YLY»Z�
YPZR�HZZLZZTLU[��� 

9LNHYKSLZZ� VM� [OL� YLJLU[� HUK� T\JO�W\ISPJPZLK�
JVU[YV]LYZ`� YLSH[PUN� [V� UVU�KPZJSVZ\YL�� [OL� K\[`� [V�
KPZJSVZL� TH[LYPHS� PUMVYTH[PVU� Z[HUKZ� MYVT� H� SLNHS�
WLYZWLJ[P]L� HZ�^LSS� HZ� H�I\ZPULZZ�WLYZWLJ[P]L� HUK� [OL�
Z\IQLJ[�VM�[OL�UVU�KPZJSVZ\YL�KVLZ�UV[�ULJLZZHYPS`�OH]L�
[V�IL�SPURLK�[V�[OL�L]LU[�[OH[�SLHKZ�[V�[OL�JSHPT���»��

The Southern Life Association v Johnson��� PZ�H�JHZL� PU�
WVPU[�� 0U� [OPZ� PUZ[HUJL��4Y�1VOUZVU�HWWSPLK� MVY� SPML� HUK�
KPZHIPSP[`�JV]LY��>OLU�OL�HWWSPLK��OL�^HZ�HZRLK�^OL[OLY�
OL�OHK�HU`�ISVVK�[LZ[Z�KVUL� PU�[OL� SHZ[�Ä]L�`LHYZ��;OL�
HWWSPJHU[� KPK� UV[� KPZJSVZL� [OH[� H� ISVVK� [LZ[� OHK� ILLU�
WYL]PV\ZS`� JHYYPLK�V\[�VU�OPT� [V�KL[LYTPUL�^OL[OLY�OL�
OHK�H�ISVVK�KPZVYKLY��;OL�HWWSPJHU[�^HZ�UV[�H^HYL�[OH[�
OL� Z\ɈLYLK� MYVT� H� ISVVK� KPZVYKLY�� 5V� Z`TW[VTZ� OHK�
KL]LSVWLK�H[�[OL�[PTL�VM�[OL�HWWSPJH[PVU�HUK�[OL�HWWSPJHU[�
ILSPL]LK�[OH[�OL�^HZ�PU�NVVK�OLHS[O��6US`�SH[LY��^OLU�OPZ�
OLHS[O�NV[�KL[LYPVYH[LK��^HZ�^OLU�OPZ�KVJ[VY� PUMVYTLK�

���*+/�0UZ\YHUJL�4H[[LYZ�¸0[Z�HSS�HIV\[�[OL�L]PKLUJL¹�O[[WZ!��^^^�JSPMMLKLRRLYOVMTL`Y�JVT�L_WVY[�ZP[LZ�JKO�LU�UL^Z�W\ISPJH[PVUZ������
KPZW\[L�YLZVS\[PVU�KV^USVHKZ�0UZ\YHUJL�4H[[LYZ���1\UL������WKM

����0IPK

����*+/�+PZW\[L�9LZVS\[PVU�(SLY[Z�¸�;OL�K\[`�[V�KPZJSVZL�TH[LYPHS�PUMVYTH[PVU�Z[HUKZ¹�O[[WZ!��^^^�JSPMMLKLRRLYOVMTL`Y�JVT�L_WVY[�ZP[LZ�
JKO�LU�UL^Z�W\ISPJH[PVUZ���� �+PZW\[L�KV^USVHKZ�+PZW\[L�9LZVS\[PVU�(SLY[���4HYJO���� �WKM

�����  ������:(����

� � Financial Mail (Pty) Ltd and others v Sage Holdings and another��  ������:(������(��

����0U�Jansen van Vuuren and Another v Kruger�KLHS[�^P[O�H�KVJ[VY»Z�K\[`�[V�RLLW�H�WH[PLU[»Z�/0=�Z[H[\Z�JVUMPKLU[PHS�HUK�OLSK�[OH[�[OL�
KPZJSVZ\YL�I`�H�KVJ[VY�[V�[OPYK�WHY[PLZ�VM�[OL�/0=�Z[H[\Z�VM�H�WH[PLU[�PZ�HU�\USH^M\S�PUMYPUNLTLU[�VM�WYP]HJ`��;OL�HWWSPJHU[»Z�KVJ[VY�PU�[OPZ�
TH[[LY��KPZJSVZLK�[OL�HWWSPJHU[»Z�/0=�Z[H[\Z�^P[OV\[�WYPVY�H\[OVYPZH[PVU�MYVT�[OL�HWWSPJHU[�[V�[^V�V[OLY�KVJ[VYZ�^OPSZ[�WSH`PUN�H�NHTL�
VM�NVSM�

OPT� ^OH[� [OL� WYVISLT� ^HZ�� ;OL� PUZ\YHUJL� JVTWHU`�
KLJPKLK�UV[�[V�WH`�[OL�KPZHIPSP[`�JV]LY��;OL�JV\Y[�KLJPKLK�
4Y�1VOUZVU�ZOV\SK�OH]L�KPZJSVZLK�[OL�MHJ[�[OH[�OL�OHK�
WYL]PV\ZS`� OHK� H� ISVVK� [LZ[�� ;OL� JV\Y[� Y\SLK� [OH[� [OL�
\UKPZJSVZLK� MHJ[�^HZ� ºTH[LYPHS»� HUK� [O\Z� [OL� JVTWHU`�
^HZ�HSSV^LK� [V� YLM\ZL� [V�THRL�HU`�WH`TLU[�\UKLY� [OL�
PUZ\YHUJL�WVSPJ �̀

�����*VUÄKLU[PHSP[`�
:LJ[PVU����VM�[OL�:V\[O�(MYPJHU�*VUZ[P[\[PVU�WYV]PKLZ�[OH[�
L]LY`VUL�OHZ�[OL�YPNO[�[V�WYP]HJ �̀�<USH^M\S�KPZJSVZ\YL�VM�
WYP]H[L�MHJ[Z�HIV\[�H�WLYZVU�^PSS�NP]L�YPZL�[V�H�KLSPJ[\HS�
JSHPT�MVY�KHTHNLZ�� �0U�H�THUULY�ZPTPSHY�[V�[OL�OLHS[OJHYL�
PUK\Z[Y �̀� PUZ\YHUJL�JVTWHUPLZ�OH]L�H�K\[`� [V�RLLW�[OL�
OLHS[O� PUMVYTH[PVU�VM� PUZ\YHUJL�HWWSPJHU[Z�WYP]H[L��;OPZ�
K\[`�HWWS`�L]LU�^OLU�PUZ\YHUJL�PZ�KLJSPULK���  

;OL�K\[`�VM�JVUÄKLU[PHSP[`�HWWSPLZ�[V�[OL�MVSSV^PUN�WLYZVUZ!

%� WYVZWLJ[P]L�PUZ\YLYZ�TH`�UV[�\ZL�`V\Y�YLZ\S[Z�MVY�
HU`�V[OLY�W\YWVZL�I\[�[V�HJJLZZ�[OL�YPZR�HUK�T\Z[�
[YLH[�[OLT�^P[O�JVUMPKLU[PHSP[`"

%� IYVRLYZ�HUK�PU[LYTLKPHYPLZ"
%� TLKPJHS�WYHJ[P[PVULYZ�HUK�SHIVYH[VYPLZ�KPZJ\ZZLK�

HIV]L"�HUK�[OL�SPML�YLNPZ[LY��

0[� PZ� PTWVY[HU[� [V� YLJVYK� L]LY`VUL� PU]VS]LK� PU� [OL�
HWWSPJH[PVU�ILJH\ZL�[OLYL�HYL�HS^H`Z�H�U\TILY�VM�WLVWSL�
PU]VS]LK�PU�KLHSPUN�̂ P[O�HU�PUZ\YHUJL�HWWSPJH[PVU��UHTLS �̀�
[OL� JOPLM� TLKPJHS� VɉJLY�� [OL� IYVRLY�� [OL� JVTWHU`»Z�
HJJV\U[HU[Z��HUK�ÄSPUN�JSLYRZ�PU�[OL�PUZ\YHUJL�JVTWHU �̀�
(U`� VUL� VM� [OLZL� WLVWSL� JV\SK� ILJVTL� H^HYL� VM� HU�
HWWSPJHU[Z� /0=� Z[H[\Z�� HUK� \USH^M\SS`� [LSS� V[OLYZ�� � 0U�
JHZLZ�VM�HSSLNLK�IYLHJO�VM�JVUÄKLU[PHSP[ �̀� [OL�HWWSPJHU[�
^PSS�OH]L�[V�WYV]L�^OV�JVTTP[[LK�[OH[�IYLHJO��
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7. Exclusion Clauses 
:VTL�L_JS\ZPVU�JSH\ZLZ�ZH`�[OH[�[OL�PUZ\YHUJL�JVTWHU`�
^PSS�UV[�WH`�V\[�PM�[OL�JVTWHU`�KLJPKLZ�[OH[�[OL�PUZ\YLK�
OHZ�KPLK�VY�ILJVTL�KPZHISLK�ILJH\ZL�VM�/0=�VY�(0+:��
;OPZ�HSSV^Z� [OL� PUZ\YHUJL�JVTWHU`� [V�KLJPKL�^OH[� [OL�
JH\ZL�VM�KLH[O�VY�KPZHIPSP[`� PZ�VU� P[Z�V^U�� �(:0:(»Z�/0=�
WYV[VJVS�WYV]PKLZ� [OH[�UV�TLTILY�VɉJL�TH`�\ZL�/0=�
(0+:�L_JS\ZPVU�JSH\ZLZ�MVY�UL^�I\ZPULZZ�^P[O�LɈLJ[�MYVT�
��1HU\HY`������

8. Claiming Under Insurance 
Policy

<UKLY� [OL�VYKPUHY`�JVTTVU�SH^� Y\SLZ��VUL� PZ�UV[�L]LU�
YLX\PYLK� [V� Z\ITP[� H� MVYTHS� JSHPT� MVYT� VY� [V� UV[PM`� HU�
PUZ\YLY� VM� H� SVZZ�� 0[� PZ� JVTTVU� WYHJ[PJL�� OV^L]LY�� MVY�
PUZ\YLYZ� [V� PUZLY[� PU[V� [OL� PUZ\YHUJL� JVU[YHJ[� JSH\ZLZ�
Z[PW\SH[PUN� [OL�THUULY� PU� HUK� [PTL�WLYPVK�^P[OPU�^OPJO�
[OL`�HYL�[V�IL�HK]PZLK�VM�JSHPTZ��6YKPUHYPS �̀�UV[PJL�[V�[OL�
PUZ\YLY�VM�H�JSHPT�PU]VS]LZ�UV[PM`PUN�[OL�PUZ\YLY�VM�[OL�SVZZ�
^P[OPU�H�WHY[PJ\SHY�WLYPVK�VM�[PTL�HUK�WYV]PKPUN�[OL�PUZ\YLY�
^P[O�JLY[HPU�WHY[PJ\SHYZ�JVUJLYUPUN�[OL�SVZZ��<Z\HSS`�[OPZ�
OHZ� [V� IL� KVUL� PU�^YP[PUN� [OYV\NO� [OL� JVTWSL[PVU� VM� H�
MVYTHS�JSHPT�MVYT��,]LU�^OLU�[OL�JVU[YHJ[�ZH`Z�UV[OPUN�
HIV\[�[OL�JVTWSL[PVU�VM�H�MVYT��[OL�PUZ\YLY�TH`�YLX\LZ[�
[OL�PUZ\YLK�[V�JVTWSL[L�VUL��

0[� PZ� WHY[PJ\SHYS`� PTWVY[HU[� [V� UV[L� [OL� WLYPVK� VM� [PTL�
^P[OPU� ^OPJO� [OL� PUZ\YLY� YLX\PYLZ� UV[PJL� VM� H� WV[LU[PHS�
JSHPT�[V�IL�NP]LU��7VSPJPLZ�VM[LU�PTWVZL�VU�[OL�PUZ\YLK�
Z[YPJ[� SPHIPSP[`� [V�UV[PM`� [OL� PUZ\YLY�VM� [OL�WV[LU[PHS�JSHPT�
^P[OPU� [OL� YLX\PZP[L� WLYPVK� VM� [PTL�� ,]LU� PM� [OL� PUZ\YLK�
PZ� UV[� H[� MH\S[� PU� MHPSPUN� [V�UV[PM`� [OL� PUZ\YLY� VM� [OL� SVZZ�
[PTLV\ZS �̀� OPZ� VY� OLY� MHPS\YL� [V� KV� ZV� ^PSS� JVUZ[P[\[L� H�
IYLHJO� VM� JVU[YHJ[���� � (� JSH\ZL� PTWVZPUN� Z\JO� SPHIPSP[`�
ZLY]LZ� HU� PTWVY[HU[�W\YWVZL� MVY� [OL� PUZ\YLY�� 0[� LUHISLZ�
[OL�PUZ\YLY�[V�PU]LZ[PNH[L�[OL�JSHPT�PU�[OL�TVZ[�MH]V\YHISL�
VM�JPYJ\TZ[HUJLZ�HUK�^OPSL�[OL�L]PKLUJL�YLSH[PUN�[V�[OL�
SVZZ�PZ�Z[PSS�MYLZO��0[�HSZV�HSSV^Z�[OL�SVZZ�[V�IL�TP[PNH[LK�HZ�
LHYS`�HZ�WVZZPISL��+LSH`Z�PU�UV[PM`PUN�[OL�PUZ\YLY�VM�H�SVZZ�
TH`�[OLYLMVYL�YLZ\S[�PU�WYLQ\KPJL�[V�[OL�PUZ\YLY�

��� Scottish Union & National Insurance Co Ltd v Native Recruiting Corporation Ltd�� ���(:����"�)\SSKVN�/H\SPLYZ��7[`��3[K�]�:HU[HT�
0UZ\YHUJL�3[K��  ������:(������>��

����;PTL�JSH\ZLZ�HYL�UV[�JVUZPKLYLK�PU�HU`�KL[HPS�OLYL�ILJH\ZL�[OL`�KV�UV[�WVZL�HU`�ZWLJPHS�VY�\UPX\L�JOHSSLUNLZ�[V�WLYZVUZ�SP]PUN�^P[O�
/0=�^OPJO�HYL�KPMMLYLU[�MYVT�[OVZL�MHJLK�I`�V[OLY�PUZ\YLK�WLYZVUZ��-VY�TVYL�KL[HPS�VU�[PTL�JSH\ZLZ��ZLL�9LPULJRL�L[�HS��º0UZ\YHUJL»�H[�
WHYHZ����¶����

>OLU� [OL�WVSPJ`�JVUJLYULK� PZ�H� SPML� PUZ\YHUJL�WVSPJ �̀� P[�
PZ� PTWVY[HU[� [OH[� [OL� PUZ\YLK� UV[PM`� ILULÄJPHYPLZ� \UKLY�
[OL�WVSPJ`�VM� [OL�L_PZ[LUJL�VM� [OL�WVSPJ �̀�VM�^OLYL� [OL`�
JHU� ÄUK� H� JVW`� VM� [OL� WVSPJ`� KVJ\TLU[H[PVU� HM[LY� [OL�
PUZ\YLK»Z� KLH[O�� HUK� VM� [OL� Z[LWZ� [OL`� ZOV\SK� [HRL� [V�
UV[PM`�[OL�PUZ\YLY�VM�[OL�KLH[O��� 

9. Legal Remedies
+PZW\[LK� JSHPTZ� \UKLY� PUZ\YHUJL� JVU[YHJ[Z� JHU� IL�
YLZVS]LK� LP[OLY� I`� ^H`� VM� Q\KPJPHS� WYVJLZZ� Z\JO� HZ�
SP[PNH[PVU��HYIP[YH[PVU�VY�I`�^H`�VM�ULNV[PH[PVU��KPYLJ[S`�VY�
PUKPYLJ[S`�^P[O�[OL�PUZ\YLY��

9.1. Insurance Ombudsman
;OLYL� PZ� HU�6TI\KZTHU� MVY� ZOVY[�[LYT� PUZ\YHUJL� HUK�
HUV[OLY� MVY� SVUN� [LYT� PUZ\YHUJL�� ;OL� 6TI\KZTHU�
YLJLP]LZ�JVTWSHPU[Z�MYVT�WVSPJ`�OVSKLYZ�HUK�H[[LTW[Z�[V�
YLZVS]L�[OLT�[OYV\NO�TLKPH[PVU�HUK�JVUJPSPH[PVU�

;OL� 6TI\KZTHU� OHZ� Q\YPZKPJ[PVU� VUS`� V]LY� [OL�
JVTWHUPLZ� ^OV� OH]L� HNYLLK� [V� ILJVTL� TLTILYZ�
VM� [OL� 6TI\KTHU� ZJOLTL�� )LMVYL� [HRPUN� PUZ\YHUJL��
THRL�Z\YL� `V\�JVUÄYT� [OH[� [OL� 0UZ\YHUJL�*VTWHU`� PZ�
H�TLTILY�VM�[OL�6TI\KZTHU�ZJOLTL�ILMVYL�[HRPUN�V\[�
H�JV]LY��;OL�6TI\KZTHU�WYV]PKLZ�H�JOLHWLY�HUK�MHZ[LY�
TLHUZ�VM�H[[LTW[PUN�[V�YLZVS]L�[OL�KPZW\[L�JVTWHYLK�[V�
SP[PNH[PVU"�P[�PZ�MYLL�HUK�JHU�IL�\ZLK��HZ�HU�PUP[PHS�H]LU\L�
[V� YLZVS]L� [OL� PZZ\L� ILMVYL� PUZ[P[\[PUN� WYVJLLKPUNZ� PU�
JV\Y[��/V^L]LY��VUJL� [OL�VTI\KZTHU�OHZ�ILLU�HZRLK�
[V�YLZVS]L�H�KPZW\[L��SP[PNH[PVU�JHUUV[�IL�W\YZ\LK�\U[PS�[OL�
VTI\KZTHU�WYVJLZZ�PZ�JVTWSL[L�

9.1.1. Process
%� ;OL�JVTWSHPU[�[V�[OL�6TI\KZTHU�ZOV\SK�IL�ZOVY[��

JVUJPZL�HUK�YLZ[YPJ[LK�[V�[OL�MHJ[Z��
%� 0[�ZOV\SK�PUJS\KL�[OL�UHTL�VM�[OL�JVTWHU �̀�WVSPJ`�

HUK�JVWPLZ�VM�HU`�PTWVY[HU[�Z\WWVY[PUN�KVJ\TLU[Z�
%� ;OL�JVTWSHPU[�JHU�IL�Z\ITP[[LK�PU�HU`�:V\[O�

(MYPJHU�SHUN\HNL�
%� ;OL��6TI\KZTHU�^PSS�HJRUV^SLKNL�YLJLPW[�HUK�

JVUMPYT�^OL[OLY�[OL�TH[[LY�MHSSZ�^P[OPU�[OLPY�
Q\YPZKPJ[PVU
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%� ;OL�6TI\KZTHU�^PSS�PU]LZ[PNH[L�[OL�JVTWSHPU[�HUK�
P[�^PSS�HZR�[OL�PUZ\YHUJL�JVTWHU`�[V�YLZWVUK�[V�[OL�
JVTWSHPU[�^P[OPU�ZP_�^LLRZ�VM�[OL�YLX\LZ[��6UJL�[OL�
6TI\KZTHU�OHZ�JVUZPKLYLK�[OL�YLZWVUZL��/L�ZOL�
TH`�THRL�H�KL[LYTPUH[PVU�PTTLKPH[LS`�VY�YLX\LZ[�
M\Y[OLY�PUMVYTH[PVU�

)YVRLYZ� HYL� NV]LYULK� I`� -PUHUJPHS� (K]PZVY`� HUK�
0U[LYTLKPHY`� :LY]PJLZ� �-(0:�� (J[�� *VTWSHPU[Z� HIV\[�
IYVRLYZ�ZOV\SK�IL�Z\ITP[[LK�[V�[OL�-(0:�6TI\KZTHU�

9.2 Judicial
-PSPUN�H�JVTWSHPU[�^P[O�[OL�0UZ\YHUJL�6TI\KZTHU�KVLZ�
UV[� WYLJS\KL� HU`� PUZ\YLK�WLYZVU� MYVT�WYVJLLKPUN�^P[O�
SP[PNH[PVU�PM�[OL`�HYL�UV[�ZH[PZÄLK�^P[O�[OL�V\[JVTL�VM�[OL�
6TI\KZTHU��*P]PS�JSHPTZ�JHU�IL�PUZ[P[\[LK�LP[OLY�PU�[OL�
4HNPZ[YH[LZ»� *V\Y[� HUK� /PNO� *V\Y[� KLWLUKPUN� VU� [OL�
[OYLZOVSKZ�� 6UL� JHU� JSHPT� \UKLY� HU� PUZ\YHUJL� WVSPJ`�
I`� PZZ\PUN�H�Z\TTVUZ�� 0[� PZ�UV[�ULJLZZHY`� [V�ZLUK� [OL�
PUZ\YLY�H�KLTHUK�ILMVYL�PZZ\PUN�H�Z\TTVUZ�HS[OV\NO�P[�
PZ�J\Z[VTHY`�[V�KV�ZV��(�JSHPTHU[�̂ OV�PZZ\LZ�H�Z\TTVUZ�
^P[OV\[�ÄYZ[�THRPUN�H�KLTHUK�PU�[LYTZ�VM�[OL�WVSPJ`�YPZRZ�
UV[�ILPUN�HISL�[V�YLJV]LY�OPZ�VY�OLY�SLNHS�JVZ[Z��
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1. Introduction 
(�ZVJPHS�NYHU[� PZ�H�MVYT�VM�ZVJPHS�HZZPZ[HUJL�VY�Z\WWVY[�
[OH[� [OL� NV]LYUTLU[� WYV]PKLZ� MVY� WLVWSL� ^OV� HYL� [VV�
`V\UN�� ZPJR�� VSK� VY� PUQ\YLK� [V� SVVR� HM[LY� [OLTZLS]LZ��
7YV]PKPUN� ZVJPHS� HZZPZ[HUJL� [OYV\NO� VSK� HNL� WLUZPVU��
JOPSK� Z\WWVY[�� KPZHIPSP[ �̀� JHYL� KLWLUKLUJ �̀� HUK� MVZ[LY�
JHYL�NYHU[Z�PZ�KVUL�[V�HSSL]PH[L�WV]LY[ �̀1�0U�:V\[O�(MYPJH��
ZVJPHS� NYHU[Z� OH]L� ILJVTL� H� ZV\YJL� VM� PUJVTL� MVY�
THU`�K\L�[V�OPNO�SL]LSZ�VM�WV]LY[`�HUK�[OL�OPNO�YH[L�VM�
\ULTWSV`TLU[�� 0U�YLSH[PVU�[V�/0=�HUK�[OL�;)�LWPKLTPJ��
ZVJPHS�NYHU[Z�JHU�WSH`�H�]LY`�PTWVY[HU[�YVSL�PU�TP[PNH[PUN�
[OL� ZVJPV�LJVUVTPJ� PTWHJ[� VM� [OLZL� KPZLHZLZ��� 4HU`�
WLVWSL�SP]PUN�^P[O�/0=��73/0=��HUK�[OVZL�^P[O�;)��7>;)��
HYL� HISL� [V� ^VYR� HUK� Z\WWVY[� [OLTZLS]LZ�� /V^L]LY��
PM� 73/0=� HUK�7>;)�ILJVTL� ZPJR� HUK� \UHISL� [V�^VYR��
[OL`�JHU�HWWS`� MVY�ZVJPHS�HZZPZ[HUJL�� �:LJ[PVU���� ���� �J��
HUK�����VM�[OL�*VUZ[P[\[PVU�VM�:V\[O�(MYPJH�WYV]PKLZ�[OH[�
‘everyone has the right to have access to social security, 
including, if they are unable to support themselves and 
their dependants, appropriate social assistance. (2) 
The State must take reasonable legislative measures, 
within its available resources, to achieve the progressive 
realisation of these rights.’ 

;OL� :VJPHS� (ZZPZ[HUJL� (J[� ��� VM� ����� YLHK� ^P[O� [OL�
:V\[O�(MYPJHU�:VJPHS�:LJ\YP[`�(NLUJ`�(J[���VM������NP]L�
LɈLJ[�[V�ZLJ[PVU����VM�[OL�*VUZ[P[\[PVU�I`�WYV]PKPUN�MVY�
[OL� YLUKLYPUN�VM�ZVJPHS�HZZPZ[HUJL� [V�LSPNPISL�JP[PaLUZ�VM�
:V\[O�(MYPJH��;OL�JP[PaLUZ�VM�:V\[O�(MYPJH�HSZV� PUJS\KLZ�
WLYTHULU[�YLZPKLU[Z��

;OPZ� ^HZ� JVUÄYTLK� PU� Khosa and Others v Minister 
of Social Development3� HUK� 6[OLYZ�� 4HOSH\SL� HUK�
(UV[OLY� ]� 4PUPZ[LY� VM� :VJPHS� +L]LSVWTLU[� � ^OLYL� [OL�
*VUZ[P[\[PVUHS� *V\Y[� OHK� [V� JVUZPKLY� HU� HWWSPJH[PVU�
MVY� HU� VYKLY� JVUÄYTPUN� [OL� JVUZ[P[\[PVUHS� PU]HSPKP[`� VM�
JLY[HPU� WYV]PZPVUZ� VM� [OL� :VJPHS� (ZZPZ[HUJL� (J[� ^OPJO�
SPTP[LK� LSPNPIPSP[`� MVY� UVU�JVU[YPI\[VY`� ZVJPHS� HZZPZ[HUJL�
NYHU[Z� [V�:V\[O�(MYPJHU�JP[PaLUZ��;OL�HWWSPJHU[Z�^LYL�H�
NYV\W�VM�KLZ[P[\[L�:V\[O�(MYPJHU�WLYTHULU[�YLZPKLU[Z�VM�
4VaHTIPJHU�VYPNPU��;OPZ�NYV\W�^HZ�PULSPNPISL�[V�HJJLZZ�
[OL�]HYPV\Z�ZVJPHS�HZZPZ[HUJL�NYHU[Z�K\L�[V�[OL�JP[PaLUZOPW�
YLX\PYLTLU[�� ;OL� HWWSPJHU[Z� HYN\LK� [OH[� [OL�WYV]PZPVUZ�
VM�[OL�(J[�]PVSH[LK�[OL�YPNO[�VM�L]LY`VUL�[V�OH]L�HJJLZZ�
[V� ZVJPHS� HZZPZ[HUJL� WYV]PKLK� MVY� PU� ������J�� YLHK� ^P[O�

��� -YPRRPL�)VV`ZLU��������:VJPHS�NYHU[Z�HZ�ZHML[`�UL[�MVY�/0=�(0+:�HMMLJ[LK�OV\ZLOVSKZ�PU�:V\[O�(MYPJH��:(/(9(�1!�1V\YUHS�VM�:VJPHS�
(ZWLJ[Z�VM�/0=�(0+:���!���������H[����

��� 0IPK

��� ���������:(������**�"����������)*39��� ��**�

��� 44�KL�7HVSP��,(�4PSSZ�HUK�()�.Y¥UUPUNZ¤[LY�º;OL�(9=�YVSS�V\[�HUK�[OL�KPZHIPSP[`�NYHU[!�(�:V\[O�(MYPJHU�KPSLTTH&»�Journal of the  
International AIDS Society����������!��¶����H[�W����

���� HUK� [OL� YPNO[� HNHPUZ[� \UMHPY� KPZJYPTPUH[PVU� WYV]PKLK�
PU� ZLJ[PVU�  ����� ;OL� *V\Y[� Y\SLK� [OH[� [OL� L_JS\ZPVU� VM�
:V\[O� (MYPJHU� WLYTHULU[� YLZPKLU[Z� MYVT� :[H[L� ZVJPHS�
HZZPZ[HUJL� WYVNYHTTLZ�^HZ� PYYH[PVUHS�� 0U� YLHJOPUN� [OPZ�
ÄUKPUN�� [OL� *V\Y[� ^HZ� N\PKLK� I`� [OL� PTWHJ[� VM� [OL�
L_JS\ZPVU�VU� [OL�HWWSPJHU[Z»� YPNO[� [V�LX\HSP[ �̀� ;OL� YPNO[�
[V�ZVJPHS�ZLJ\YP[ �̀�[OL�*V\Y[�OLSK��]LZ[Z�PU�L]LY`VUL�HUK�
[OL� L_JS\ZPVU� VM� WLYTHULU[� YLZPKLU[Z� MYVT� [OL� :[H[L»Z�
ZVJPHS�ZLJ\YP[`�WYVNYHTTL�HɈLJ[LK�[OL�HWWSPJHU[Z»�YPNO[Z�
[V�KPNUP[`�HUK�LX\HSP[ �̀�(JJVYKPUNS �̀� [OL�*V\Y[�OLSK�[OH[�
^P[OV\[� Z\ɉJPLU[� YLHZVU� ILPUN� LZ[HISPZOLK� [V� Q\Z[PM`�
Z\JO�HU�PTWHPYTLU[�VM�[OL�HWWSPJHU[Z»�LX\HSP[`�YPNO[Z��[OL�
L_JS\ZPVU�^HZ�PYYH[PVUHS�HUK�\UJVUZ[P[\[PVUHS��

2. Social Grants Available to 
People Living with HIV and 
Those with TB 

;OL� :VJPHS� (ZZPZ[HUJL� (J[� ����� KLÄULZ� H� KPZHISLK�
WLYZVU�HZ�HU�HK\S[�^OV�PZ�ºV^PUN�[V�OPZ�VY�OLY�WO`ZPJHS�VY�
TLU[HS�KPZHIPSP[ �̀�\UÄ[�[V�VI[HPU��I`�]PY[\L�VM�HU`�ZLY]PJL�
LTWSV`TLU[�VY�WYVMLZZPVU��[OL�TLHUZ�ULLKLK�[V�LUHISL�
OPT�VY�OLY�[V�WYV]PKL�MVY�OPZ�VY�OLY�THPU[LUHUJL»�

;OLYL�HYL�[OYLL�WYPTHY`�NYHU[Z�^OPJO�TH`�IL�H]HPSHISL�[V�
73/0=�VY�7>;)!

2.1. Disability Grants
(� KPZHIPSP[`� NYHU[� PZ� H]HPSHISL� [V� WLVWSL� ^OV� Z\Z[HPU�
KPZHIPSP[PLZ�^OPJO�SLH]L�[OLT�\UHISL�[V�LHYU�HU�PUJVTL��0[�
PZ�HPTLK�H[�YLSPL]PUN�[OL�SP]PUN�JVUKP[PVUZ�VM�WLVWSL�SP]PUN�
^P[O�KPZHIPSP[PLZ�HUK�OLHS[O�JVUZ[YHPU[Z�HUK� PZ�KLZPNULK�
[V� YLHJO� HUK� HZZPZ[� OV\ZLOVSKZ� ^P[O� SV^LY� PUJVTLZ��
OPNOLY�YH[LZ�VM�HK\S[�\ULTWSV`TLU[�HUK� SVUNLY�WLYPVKZ�
VM� L_JS\ZPVU� MYVT� [OL� SHIV\Y� MVYJL� [OHU� [OVZL� VM� UVU�
YLJPWPLU[� OV\ZLOVSKZ��� 0U� VYKLY� [V� YLJLP]L� H� KPZHIPSP[`�
NYHU[�� `V\� T\Z[� OH]L� H� WO`ZPJHS� VY� TLU[HS� KPZHIPSP[`�
[OH[�WYL]LU[Z� `V\� MYVT�NLULYH[PUN� PUJVTL�VY�VI[HPUPUN�
LTWSV`TLU[��;O\Z��[OPZ�[`WL�VM�NYHU[�PZ�VUS`�H]HPSHISL�[V�
HK\S[Z�MYVT�[OL�HNL�VM����[V�� �`LHYZ�VM�HNL��[OH[�PZ��VM�
^VYRPUN� HNL�� ^OV� OH]L� H� WO`ZPJHS� VY� TLU[HS� KPZHIPSP[`�
^OPJO�THRLZ� [OLT�\UÄ[� [V�^VYR� MVY�H�WLYPVK�VM� SVUNLY�
[OHU�ZP_�TVU[OZ�
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;OLYL�HYL�[^V�[`WLZ�VM�KPZHIPSP[`�NYHU[Z!�
%� 7LYTHULU[!�;OPZ�NYHU[�PZ�]HSPK�MVY�H�WLYPVK�VM�MP]L�

`LHYZ�HM[LY�^OPJO�WLYPVK�P[�TH`�IL�YL]PL^LK�
%� ;LTWVYHY`!�;OPZ�NYHU[�PZ�]HSPK�MVY�ZP_�[V�[^LS]L�

TVU[OZ�

(�WLYTHULU[�KPZHIPSP[`�NYHU[�PZ�HWWYV]LK�PM�[OL�KPZHIPSP[`�
^PSS� JVU[PU\L� MVY�TVYL� [OHU� H� `LHY��>OPSL� H� [LTWVYHY`�
KPZHIPSP[`� NYHU[� PZ� HWWYV]LK� PM� [OL� KPZHIPSP[`�^PSS� SHZ[� MVY�
H� JVU[PU\V\Z� WLYPVK� VM� UV[� SLZZ� [OHU� ZP_� TVU[OZ� I\[�
UV[�TVYL� [OHU� [^LS]L�TVU[OZ�� /V^L]LY�� H� WLYTHULU[�
KPZHIPSP[`� NYHU[� KVLZ� UV[� TLHU� [OH[� [OL� YLJPWPLU[� ^PSS�
YLJLP]L�[OL�NYHU[�MVY�SPML�I\[�VUS`�[OH[�P[�^PSS�JVU[PU\L�MVY�
SVUNLY�[OHU�[^LS]L�TVU[OZ�

2.1.2. Eligibility Criteria
:LJ[PVU�  � VM� [OL� :VJPHS� (ZZPZ[HUJL� (J[�� WYV]PKLZ� [OL�
JYP[LYPH� MVY� HZZLZZPUN� ^OL[OLY� H� WLYZVU� X\HSPÄLZ� MVY� H�
KPZHIPSP[`�NYHU[��(JJVYKPUN� [V� [OL�:VJPHS�(ZZPZ[HUJL�(J[�
9LN\SH[PVU���� [OL� YLN\SH[PVUZ� YLSH[PUN� [V� [OL�HWWSPJH[PVU�
MVY�HUK�WH`TLU[�VM�ZVJPHS�HZZPZ[HUJL�L_WHUKZ�VU�[OLZL�
JYP[LYPH��;V�IL�LSPNPISL�MVY�H�KPZHIPSP[`�NYHU[�[OL�HWWSPJHU[!

%� T\Z[�IL�H�:V\[O�(MYPJHU�JP[PaLU��WLYTHULU[�YLZPKLU[�
VY�YLM\NLL"

%� T\Z[�IL�YLZPKLU[�PU�:V\[O�(MYPJH"
%� T\Z[�IL����[V�� �`LHYZ�VM�HNL"
%� T\Z[�OH]L�OPZ�VY�OLY�KPZHIPSP[`�JVUMPYTLK�I`�H�

TLKPJHS�HZZLZZTLU[�UV[�VSKLY�[OHU�[OYLL�TVU[OZ�H[�
[OL�KH[L�VM�HWWSPJH[PVU"

%� T\Z[�IL�\UHISL�[V�LU[LY�[OL�VWLU�SHIV\Y�THYRL[�VY�
[V�Z\WWVY[�OPTZLSM�VY�OLYZLSM�ºPU�SPNO[�VM�OPZ�VY�OLY�
ZRPSSZ�HUK�HIPSP[`�[V�^VYR»"

%� T\Z[�UV[�º\UYLHZVUHIS`�YLM\ZL�[V�HJJLW[�
LTWSV`TLU[�^OPJO�PZ�^P[OPU�OPZ�VY�OLY�JHWHIPSP[PLZ�
HUK�MYVT�^OPJO�OL�VY�ZOL�JHU�NLULYH[L�PUJVTL�[V�
WYV]PKL�M\SS`�VY�WHY[PHSS`�MVY�OPZ�VY�OLY�THPU[LUHUJL»"

%� TH`�UV[��^P[OV\[�NVVK�YLHZVU��ºYLM\ZL�[V�\UKLYNV�
[OL�ULJLZZHY`�TLKPJHS�VY�V[OLY�[YLH[TLU[�
YLJVTTLUKLK�I`�H�TLKPJHS�VMMPJLY»"

%� T\Z[�UV[�IL�THPU[HPULK�VY�JHYLK�MVY�PU�H�:[H[L�
PUZ[P[\[PVU"�HUK

%� T\Z[�UV[�IL�PU�YLJLPW[�VM�HUV[OLY�ZVJPHS�NYHU[�PU�
YLZWLJ[�VM�OPTZLSM�VY�OLYZLSM�

��� (J[����VM������

��� 0U�[OPZ�YLNHYK��YLN���KLMPULZ�ZWV\ZL�HZ�ºH�WLYZVU�^OV�PZ�[OL�ZWV\ZL�VY�WHY[ULY�VM�H�WLYZVU�PU�HJJVYKHUJL�^P[O�[OL�4HYYPHNL�(J[��� ���
�(J[�5V�����VM�� �����[OL�9LJVNUP[PVU�VM�*\Z[VTHY`�4HYYPHNLZ�(J[���  ���(J[�5V������VM��  ���VY�[OL�*P]PS�<UPVU�(J[�������(J[�5V�����VM�
������VY�[OL�[LUL[Z�VM�HU`�(ZPH[PJ�YLSPNPVU»�

��� .V]LUKLY��=���-YPLK��1���)PYJO��:��et al��+PZHIPSP[`�.YHU[!�H�WYLJHYPV\Z�SPMLSPUL�MVY�/0=�(0+:�WH[PLU[Z�PU�:V\[O�(MYPJH��BMC Health Serv 
Res 15�������������HJJLZZLK�MYVT�O[[WZ!��ITJOLHS[OZLY]YLZ�IPVTLKJLU[YHS�JVT�HY[PJSLZ���������Z�� �������������
JP[LHZ�VU���1\S`�
�����

��� 0IPK��H[�W�����

0U� HKKP[PVU�� [OL� HWWSPJHU[� T\Z[� ZH[PZM`� H� TLHUZ� [LZ[��
*\YYLU[S �̀� [OH[�TLHUZ� [OH[� [OL� HWWSPJHU[�T\Z[� UV[� LHYU�
TVYL� [OHU�9� ����� �9������WLY�TVU[O�� PM� OL�VY� ZOL� PZ�
ZPUNSL�VY�9���������9�������WLY�TVU[O��PM�OL�VY�ZOL�PZ�PU�
H�ZWV\ZHS�YLSH[PVUZOPW�� 

2.2.2. Medical Assessments 
73/0=�X\HSPM`�MVY�HUK�YLJLP]L�H�[LTWVYHY`�KPZHIPSP[`�NYHU[��
IHZLK� VU� HU� HZZLZZTLU[� VM� [OL� KPZHIPSP[`� I`� H� :[H[L�
KVJ[VY��;OL�HZZLZZTLU[�VM�KPZHIPSP[`�YLZ[Z�^P[O�[OL�KVJ[VY�
^OV� PZ�\Z\HSS`�N\PKLK�I`� [OL�WLYZVU»Z�*+��JV\U[� �SLZZ�
[OHU������ HUK�VY�;)�WUL\TVUPH� YLSH[LK� PSSULZZ��7LVWSL�
^P[O� H� *+�� JV\U[� VM� ILSV^� ����^PSS� \Z\HSS`� X\HSPM`� MVY�
H�KPZHIPSP[`� NYHU[��([� [OL� ZHTL� [PTL�� ZVTL�WLVWSL�^P[O�
*+��JV\U[Z�VM�SLZZ�[OHU�����TH`�Z[PSS�IL�HZZLZZLK�HZ�Ä[�
LUV\NO�[V�^VYR��,X\HSS`�ZVTL�WLVWSL�^P[O�*+��JV\U[Z�
HIV]L�����^OV�HYL�]LY`�ZPJR�^P[O�;)�TH`�X\HSPM`�MVY�[OL�
NYHU[�� 

(U�HWWSPJHU[�T\Z[�ÄYZ[�IL�HZZLZZLK�HUK�KPHNUVZLK�I`�
H�TLKPJHS�WYHJ[P[PVULY� YLJVNUPZLK�I`� [OL�:V\[O�(MYPJHU�
:VJPHS�:LJ\YP[`�(NLUJ`��:(::(���;OL�TLKPJHS�WYHJ[P[PVULY�
^PSS� HZZLZZ� [OL� HWWSPJHU[� HUK�THRL� H� YLJVTTLUKH[PVU�
[V�:(::(�HIV\[�^OL[OLY� [OL� HWWSPJHU[»Z� PTWHPYTLU[� PZ�
ZL]LYL�LUV\NO�[V�X\HSPM`�MVY�H�KPZHIPSP[`�NYHU[��(�NLULYHS�
Y\SL� PZ� [OH[� [OL�TLYL� WYLZLUJL� VM� /0=� VY� ;)� KVLZ� UV[�
X\HSPM`�VUL�MVY�H�KPZHIPSP[`�NYHU["�[OL�HWWSPJHU[�^PSS�X\HSPM`�
MVY�H�KPZHIPSP[`�NYHU[�VUS`�PM�[OL�KPZLHZL�HJ[\HSS`�YLUKLYZ�
OPT� VY� OLY� KPZHISLK�� ;OPZ� TLHUZ� [OH[� HU� HWWSPJHU[� PZ�
Z\IQLJ[�[V�H�TLKPJHS�HZZLZZTLU[�^OPJO�T\Z[�WYVK\JL�H�
ÄUKPUN�[OH[�[OL�HWWSPJHU[�PZ�KPZHISLK�HZ�H�YLZ\S[�VM�OPZ�VY�
OLY�KPZLHZL��

2.1.3. Inconsistencies in the Medical 
Assessment Process 

;OL� WYVJLZZ� VM� YLN\SH[PUN� HUK� TVUP[VYPUN� HJJLZZ� [V�
[OL� KPZHIPSP[`� NYHU[� OHZ� WYV]LU� [V� IL� JOHSSLUNPUN� HUK�
JVU[YV]LYZPHS�� ;OL� SHJR� VM� [YHPUPUN� HUK� JSLHY� N\PKLSPULZ�
WYV]PKLK�[V�TLKPJHS�WYHJ[P[PVULYZ�[HZRLK�̂ P[O�[OL�TLKPJHS�
HZZLZZTLU[�VM�NYHU[�HWWSPJHU[Z�OHZ�SLK�[V�HTIPN\P[`�HUK�
\UJLY[HPU[`�PU�[OL�KPZHIPSP[`�NYHU[�HZZLZZTLU[�WYVJLZZ�� 
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4VYLV]LY��L]PKLUJL�Z\NNLZ[Z�[OH[�TLKPJHS�WYHJ[P[PVULYZ�
PU�THU`�PUZ[HUJLZ�MLLS�WYLZZ\YLK�I`�/0=�WVZP[P]L�WH[PLU[Z�
HUK� \ZL� [OL� KPZHIPSP[`� NYHU[� HZ� H� WV]LY[`�HSSL]PH[PVU�
PU[LY]LU[PVU�� HWWYV]PUN� NYHU[Z� VU� [OL� IHZPZ� VM� ZVJPV�
LJVUVTPJ� ULLK� YH[OLY� [OHU� JSPUPJHS� VY� TLKPJHS� JYP[LYPH�
VUS �̀ � 0U� JVU[YHZ[�� [OLYL� HYL� TLKPJHS� WYHJ[P[PVULYZ� ^OV�
YLM\ZL�[V�JVUZPKLY�ZVJPV�LJVUVTPJ�JPYJ\TZ[HUJLZ�PU�[OLPY�
HZZLZZTLU[� VM� HU� PUKP]PK\HS»Z� KPZHIPSP[`� NYHU[� LSPNPIPSP[ �̀�
;OLYLMVYL��[OL�YH[PVUHSL�MVY�YLJVTTLUKPUN�NYHU[Z�KPɈLYZ�
MYVT�KVJ[VY�[V�KVJ[VY�^OPJO�SLHKZ�[V�PUJVUZPZ[LUJPLZ�PU�
[OL�HZZLZZTLU[�WYVJLZZ����º+PZHIPSP[`»�PZ�UV[�KLÄULK�PU�[OL�
(J[�VY�P[Z�YLN\SH[PVUZ�HUK�[OL�SHJR�VM�H�WYVWLY�KLÄUP[PVU�
TLHUZ�[OH[�P[�YLTHPUZ�VWLU�[V�PU[LYWYL[H[PVU�11 

4LKPJHS� WYHJ[P[PVULYZ� HYL� HSZV� VM[LU� \UZ\YL�^OL[OLY� [V�
YLJVTTLUK� [OH[� HU� HWWSPJHU[� YLJLP]L� H� WLYTHULU[� VY�
H� [LTWVYHY`� NYHU[�� ;OL� YLN\SH[PVU� VM� [OLZL� JH[LNVYPLZ�
VM� NYHU[� JOHUNLZ� MYLX\LU[S �̀� (Z� H� YLZ\S[�� KVJ[VYZ� VM[LU�
YLJVTTLUK� [OH[� H� [LTWVYHY`� NYHU[� IL� H^HYKLK��
JVU[YHY`�[V�[OL�YLN\SH[PVUZ��PU�VYKLY�[V�H]VPK�LYYVULV\ZS`�
YLJVTTLUKPUN� H� WLYTHULU[� NYHU[� HUK� [OL� YLZ\S[HU[�
I\YKLU�VU�[OL�:[H[L��;OPZ�TLHUZ�[OH[�THU`�WLVWSL�^OV�
ZOV\SK� YLJLP]L� WLYTHULU[� NYHU[Z� HYL� NP]LU� [LTWVYHY`�
VULZ���� ;OPZ� PU� [\YU� TLHUZ� [OH[� [OL`� OH]L� [V� YLHWWS`�
MVY� H� KPZHIPSP[`� NYHU[� HUU\HSS �̀� [O\Z� PUJYLHZPUN� [OL�
HKTPUPZ[YH[P]L�I\YKLU�VU�:(::(��

2.1.4. Incentive to Remain Ill 
;OL�*VTT\UP[`�(NLUJ`� MVY�:VJPHS�,UX\PY`� �*(:,��^HZ�
HWWVPU[LK�PU������I`�[OL�5H[PVUHS�;YLHZ\Y`�[V�JVUK\J[�HU�
PU]LZ[PNH[PVU�PU[V�[OL�YLHZVUZ�MVY�[OL�Z\KKLU�YPZL�PU�[OL�
U\TILY�VM�KPZHIPSP[`�NYHU[�YLJPWPLU[Z�

*(:,�YLZLHYJOLYZ�MV\UK�[OH[�WV]LY[`�HUK�\ULTWSV`TLU[�
^LYL�MYLX\LU[S`�UHTLK�HZ�YLHZVUZ�MVY�[OL�\WZ\YNL�PU�[OL�
U\TILY� VM� KPZHIPSP[`� NYHU[� HWWSPJHU[Z� HUK� YLJPWPLU[Z!�
º;OL�WLYJLW[PVU� [OH[� [OL�KPZHIPSP[`�NYHU[� PZ� ]PL^LK�HZ�H�
MVYT�VM�WV]LY[`�HSSL]PH[PVU�I`�IV[O�HWWSPJHU[Z�HUK�ZVTL�
PU]VS]LK� PU� [OL� HZZLZZTLU[� HUK� HWWYV]HS� WYVJLZZ�^HZ�

 �� ��� ��5�5H[[YHZZ�º+PZHIPSP[`�HUK�^LSMHYL�PU�:V\[O�(MYPJH»Z�LYH�VM�\ULTWSV`TLU[�HUK�(0+:»��*::9�>VYRPUN�7HWLY�5V��������������H[�W�� �����
H]HPSHISL�H[�O[[W!��^^^�JZZY�\J[�HJ�aH�ZP[LZ�JZZY�\J[�HJ�aH�MPSLZ�W\IZ�^W����WKM�

����6W�JP[�UV[L����H[�W����

����.�2LSS`�º/HYK�HUK�ZVM[�TLKPJPUL!�+VJ[VYZ»�MYHTPUN�HUK�HWWSPJH[PVU�VM�[OL�KPZHIPSP[`�JH[LNVY`�PU�[OLPY�HZZLZZTLU[Z�VM�NYHU[�JSHPTHU[Z»�
MP[ULZZ�[V�^VYR�PU�:V\[O�(MYPJH»�*::9�>VYRPUN�7HWLY�5V��������������H[�W�����H]HPSHISL�H[�O[[WZ!��VWLU�\J[�HJ�aH�IP[Z[YLHT�
OHUKSL�������������2LSS`F>VYRPUN���7HWLY������F�����WKM&PZ(SSV^LK$`
ZLX\LUJL$�

����0IPK�

����6W�JP[�UV[L����H[�W����

����0IPK�

����6W�JP[�UV[L���

HSTVZ[�\UP]LYZHS»����;OL�YLZLHYJO�[O\Z�PUKPJH[LZ�[OH[�/0=�
(0+:�HUK�;)�HJ[Z�HZ�H�]P[HS�ZV\YJL�VM�PUJVTL�MVY�THU`�
PUKP]PK\HSZ�^OV�SP]L�PU�WV]LY[ �̀

;OPZ�^HZ�JVUÄYTLK�I`�H� YLWYLZLU[H[P]L�VM� [OL�5H[PVUHS�
(ZZVJPH[PVU�VM�7LVWSL�^P[O�(0+:�^OV�Z[H[LK� [OH[� º/0=�
WVZP[P]L�WLVWSL�^OV�OHK�UV[�`L[�ILJVTL�ºZPJR�LUV\NO»�
[V� X\HSPM`� MVY� [OL� KPZHIPSP[`� NYHU[� Z[HY[� ºULNSLJ[PUN�
[OLTZLS]LZ»�PU�VYKLY�[V�ºX\HSPM`�MVY�NV]LYUTLU[�NYHU[Z�[V�
W\[�IYLHK�VU�[OL�[HISL»����;OL�YLWYLZLU[H[P]L�OPNOSPNO[LK�
[OL� PTWVY[HUJL� VM� JYLH[PUN� IL[[LY� LTWSV`TLU[�
VWWVY[\UP[PLZ�MVY�73/0=��;OL�I\YKLU�ILPUN�WSHJLK�VU�[OL�
KPZHIPSP[`�NYHU[�[V�HJ[�HZ�H�WV]LY[`�HSSL]PH[PVU�TLJOHUPZT�
PZ�VULYV\Z�HUK�PZ�IVSZ[LYLK�I`�[OL�PUJYLHZLK�KLZWLYH[PVU�
HTVUNZ[�HK\S[Z�VM�̂ VYRPUN�HNL�̂ OV�JHUUV[�HJJLZZ�ZVJPHS�
HZZPZ[HUJL�

0U�H�Z[\K`�KVUL�I`�[OL�)4*�/LHS[O�9LZLHYJO����WH[PLU[Z�
JVUÄYTLK�[OL�YVSL�VM�[OL�NYHU[� PU�LUHISPUN�[OLT�[V�WH`�
MVY�[YHUZWVY[�MLLZ�[V�[OL�MHJPSP[PLZ�HUK�JVUÄYTLK�[OH[�VUJL�
[OL�NYHU[�^HZ�Z[VWWLK�ILJH\ZL�[OL`�^LYL�UV^�ºOLHS[O`»��
[OL`�Z[Y\NNSLK�[V�HJJLZZ�[YLH[TLU[�ILJH\ZL�VM�[YHUZWVY[�
JVUZ[YHPUZ�

2.1.5. The Means Test 
,]LU�PM�`V\�X\HSPM`�MVY�H�NYHU[��`V\�^PSS�UV[�H\[VTH[PJHSS`�
YLJLP]L� [OL� M\SS� HTV\U[� H]HPSHISL�� ;OL� +LWHY[TLU[� VM�
:VJPHS� +L]LSVWTLU[� \ZLZ� H� MVYT\SH� JHSSLK� º[OL�TLHUZ�
[LZ[»� [V�^VYR�V\[�OV^�T\JO�ÄUHUJPHS�Z\WWVY[�H�WLYZVU�
ZOV\SK�YLJLP]L��TLHUPUN�[OL�TVYL�PUJVTL�`V\�OH]L��[OL�
SLZZ�`V\�^PSS�YLJLP]L��[O\Z�WYL]LU[PUN�[OL�L_WSVP[H[PVU�VM�
[OL�NYHU[�Z`Z[LT�

;OL�KPZHIPSP[`�NYHU[� PZ�KLZPNULK�MVY�^VYRPUN�HNL�HK\S[Z��
HUK�H�WLYZVU� PZ�LSPNPISL�VUS`� PM� [OL�KLNYLL�VM�OPZ�VY�OLY�
KPZHIPSP[`� THRLZ� OPT� VY� OLY� PUJHWHISL� VM� LU[LYPUN� H�
SHIV\Y�THYRL[��;OL�HWWSPJHU[�T\Z[�UV[�YLM\ZL�[V�HJJLW[�
LTWSV`TLU[�^OPJO�PZ�^P[OPU�OPZ�VY�OLY�JHWHIPSP[PLZ��VY�[V�
YLJLP]L�[YLH[TLU[�̂ OPJO�TH`�PTWYV]L�OPZ�VY�OLY�JVUKP[PVU��
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9LN\SH[PVU� � ���� VM� [OL� YLN\SH[PVUZ��� WYV]PKLZ� [OH[� ºBMD
VY� [OL� W\YWVZLZ� VM� KL[LYTPUPUN� TLHUZ�� PU� YLZWLJ[� VM�
ZVJPHS�HZZPZ[HUJL��L_JLW[�MVY�H�NYHU[�PU�HPK�HUK�[OL�MVZ[LY�
JOPSK� NYHU[�� [OL� PUJVTL� VM� [OL� HWWSPJHU[� PZ� KLLTLK� [V�
IL�[OL�HUU\HS� PUJVTL�MVY�HU�HWWSPJHU[�UV[� PU�H�ZWV\ZHS�
YLSH[PVUZOPW��VY�OHSM� [OL�HUU\HS� PUJVTL�VM� [OL�HWWSPJHU[�
HUK� OPZ� VY� OLY� ZWV\ZL»�� ;OL� PUJVTL� [OYLZOVSK� MVY� [OL�
W\YWVZLZ�VM�[OL�TLHUZ�[LZ[�OHZ�ILLU�9������WLY�TVU[O�
HUK�[OL�HZZL[� [OYLZOVSK�9���������� MVY�ZPUNSL�WLYZVUZ��
;OL�PUJVTL�[OYLZOVSK�MVY�WLYZVUZ�PU�H�ZWV\ZHS�YLSH[PVUZOPW�
PZ�H�JVTIPULK�HTV\U[�VM�9�������WLY�TVU[O�^OPSZ[�[OL�
HZZL[�[OYLZOVSK�PZ�9�������������;OL�M\SS�NYHU[�VM�9������
WLY�TVU[O�MYVT�(WYPS������PZ�H^HYKLK�[V�HWWSPJHU[Z�^P[O�
HU� PUJVTL� ILSV^� [OL� ZV�JHSSLK� ºKPZYLNHYK»� SL]LS� VM� 9��
���� WLY� TVU[O���� ;OL� NYHU[� SL]LS� KLJYLHZLZ� H[� OPNOLY�
PUJVTL� SL]LSZ�\W� [V�HUK� PUJS\KPUN� [OL� [OYLZOVSK�HIV]L�
^OPJO�HWWSPJHU[Z�KV�UV[�X\HSPM`� MVY� [OL�KPZHIPSP[`�NYHU[��
:OV\SK� [OL� JV\WSL� IL� LZ[YHUNLK� I\[� Z[PSS� THYYPLK�� [OL�
NYHU[�HWWSPJHU[�JHU�WYV]PKL�HU�HɉKH]P[�[V�[OH[�LɈLJ[�HUK�
Z[PSS� X\HSPM`� MVY� [OL� NYHU[� PM� [OL� ZWV\ZL»Z� PUJVTL�^V\SK�
V[OLY^PZL�KPZHSSV^�OPT�VY�OLY�[OL�NYHU[�

(U[PYL[YV]PYHS� �(9=��HUK�;)�[YLH[TLU[�OH]L�[OL�LɈLJ[�VM�
PTWYV]PUN�OLHS[O� MVY�73/0=�HUK�7>;)�HUK�JHU� PU� [\YU�
HɈLJ[�[OLPY�NYHU[�LSPNPIPSP[ �̀�/V^L]LY��YLZLHYJO�ZOV^Z�SVZZ�
VM�PUJVTL�^OLU�KPZHIPSP[`�NYHU[Z�HYL�UV[�YLUL^LK�OHK�H�
Z\IZ[HU[PHS�PTWHJ[�VU�IV[O�[OL�PUKP]PK\HS�SP]PUN�^P[O�/0=�
HUK�[OL�OV\ZLOVSK�� �;OLYLMVYL��P[�PZ�PTWVY[HU[�[V�WYV]PKL�
ºZ\Z[HPUHISL�LJVUVTPJ�Z\WWVY[�PU�JVUQ\UJ[PVU�^P[O�(9=Z�
PU�VYKLY�[V�THRL�ºWVZP[P]L�SP]PUN»�H�YLHSP[`�MVY�73/0=»����0[�
PZ�HYN\LK�[OH[�H�JOYVUPJ�PSSULZZ�NYHU[�VY�H�IHZPJ�PUJVTL�
NYHU[� VY� HU� \ULTWSV`TLU[� NYHU[� JV\SK� WYV]PKL� ]PHISL�
HS[LYUH[P]LZ�^OLU�[OL�73/0=�HYL�UV�SVUNLY�LSPNPISL�MVY�H�
KPZHIPSP[`�NYHU[��� 

2.2. Care-dependency Grants
:LJ[PVU�������J�� VM� [OL�*VUZ[P[\[PVU�WYV]PKLZ� [OH[� L]LY`�
JOPSK� OHZ� [OL� YPNO[� º[V� IHZPJ� U\[YP[PVU�� ZOLS[LY�� IHZPJ�
OLHS[OJHYL� ZLY]PJLZ� HUK� ZVJPHS� ZLY]PJLZ�»� *OPSKYLU�

����6W�JP[�UV[L��

���� .HIYPLSSL�2LSS`�º,]LY`[OPUN�`V\�ULLK�[V�RUV^�HIV\[�:VJPHS�.YHU[Z»�HJJLZZLK�MYVT��O[[WZ!��^^^�NYV\UK\W�VYN�aH�HY[PJSL�L]LY`[OPUN�
`V\�ULLK�RUV^�HIV\[�ZVJPHS�NYHU[ZF����VU���1\UL������

����0IPK�

� ��6W�JP[�UV[L���H[�WHNL���

����0IPK�

���� 0IPK

��� 7�2OVaH�HUK��,�2HZLRL�º;OL�\[PSPZH[PVU�VM�[OL�JOPSK�Z\WWVY[�NYHU[�I`�JHYLNP]LYZ!�[OL�JHZL�VM�)H�7OHSHIVY^H�T\UPJPWHSP[`�PU�
3PTWVWV�7YV]PUJL»�:VJPHS�^VYR�������]VS�����U����WW���������HJJLZZLK�MYVT�O[[W!��^^^�ZJPLSV�VYN�aH�ZJPLSV�WOW&ZJYPW[$ZJPF
HY[[L_[
WPK$:�����������������������

^P[O�/0=� HUK� ;)�� LZWLJPHSS`� JOPSKYLU�^P[O� (0+:�YLSH[LK�
PSSULZZLZ��X\HSPM`�MVY�H�JHYL�KLWLUKLUJ`�NYHU[��;OPZ�NYHU[�
PZ� H]HPSHISL� VUS`� [V� JOPSKYLU� ^OVZL� WO`ZPJHS� JVUKP[PVU�
WYL]LU[Z� [OLT� MYVT� H[[LUKPUN� ZJOVVS�� ;OL� JOPSK� T\Z[�
IL�PU�[OL�M\SS�[PTL�JHYL�VM�H�JHYL�NP]LY�H[�OVTL��(�JOPSK�
SP]PUN� WLYTHULU[S`� PU� H� WZ`JOPH[YPJ� OVZWP[HS�� VY� H� JHYL�
VY� YLOHIPSP[H[PVU� JLU[YL�� KVLZ� UV[� X\HSPM`� MVY� H� JHYL�
KLWLUKLUJ`�NYHU[�

;OL�JHYL�KLWLUKLUJ`�NYHU[�̂ HZ�PU[YVK\JLK�HZ�H�WV]LY[`�
HSSL]PH[PVU� Z[YH[LN �̀� ,]LU� [OV\NO� P[� PZ� Z\WWVZLK� [V� IL�
\ZLK�MVY�[OL�ILULÄ[�VM�JOPSKYLU��P[�HSZV�TLL[Z�[OL�ULLKZ�
VM�V[OLY�TLTILYZ�VM�[OL�OV\ZLOVSK��0[�PZ�PTWVY[HU[�[OH[�P[�
IL�\ZLK�PU�[OL�ILZ[�PU[LYLZ[�VM�JOPSKYLU��ZPUJL�[OL`�HYL�[OL�
PU[LUKLK� ILULÄJPHYPLZ�� )HZLK� VU� [OL� YLZLHYJO� ÄUKPUNZ�
VM�JHYLNP]LYZ�PU�)H�7OHSHIVY^H�KPZ[YPJ[�PU�3PTWVWV��P[�PZ�
JVUJS\KLK� [OH[� [OL� NYHU[� PZ� \[PSPZLK� [V� ILULÄ[� JOPSKYLU�
KPYLJ[S`�I`�WH`PUN�MVY�MVVK��JSV[OLZ�MVY�JOPSKYLU��ZJOVVS�
YLSH[LK�ULLKZ�Z\JO�HZ�ZJOVVS�\UPMVYTZ��,HYS`�*OPSKOVVK�
+L]LSVWTLU[� JLU[YLZ� HUK� [YHUZWVY[�� 0UKPYLJ[S �̀� [OV\NO��
[OL�NYHU[�ILULÄ[Z�V[OLY�MHTPS`�TLTILYZ�HZ�^LSS��� 

:LJ[PVU���VM�[OL�(J[�WYV]PKLZ�[OH[�H�WLYZVU�PZ�LSPNPISL�MVY�
H�JHYL�KLWLUKLUJ`�NYHU[�PM�OL�VY�ZOL�PZ�H�WHYLU[��WYPTHY`�
JHYL�NP]LY�VY� MVZ[LY�WHYLU[�VM� H�JOPSK�^OV� YLX\PYLZ�HUK�
YLJLP]LZ�WLYTHULU[�JHYL�VY�Z\WWVY[�ZLY]PJLZ�K\L�[V�OPZ�
VY� OLY� WO`ZPJHS� VY�TLU[HS� KPZHIPSP[ �̀� :LJ[PVU� ����� VM� [OL�
YLN\SH[PVUZ� WYV]PKLZ� [OH[� ‘a parent, primary care giver, 
or foster parent is eligible for a care dependency grant 
PU�YLZWLJ[�VM�H�JHYL�KLWLUKLU[�JOPSK�PM�H�TLKPJHS�VɉJLY�
JLY[PÄLZ�[OL�JOPSK�HZ�H�JHYL�KLWLUKLU[�JOPSK�HZ�KLÄULK�PU�
the Act’��(�JHYL�KLWLUKLU[�JOPSK�PZ�H�JOPSK�^OV�YLX\PYLZ�
HUK� YLJLP]LZ� JHYL� K\L� [V� OPZ� VY� OLY� ZL]LYL� TLU[HS� VY�
WO`ZPJHS�KPZHIPSP[ �̀

-VY� L_HTWSL�� H� JOPSK� ^OV� OHZ� H� TLU[HS� KPZHIPSP[`� [OH[�
WYL]LU[Z�[OLT�MYVT�H[[LUKPUN�ZJOVVS��PUJS\KPUN�YLTLKPHS�
ZJOVVS��HUK�YLSPLZ�VU�H�JHYL�NP]LY�MVY�KHPS`�HJ[P]P[PLZ�PZ�H�
JHYL�KLWLUKLU[�JOPSK�
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2.2.1. Eligibility Criteria  
:LJ[PVU� �� VM� [OL�:VJPHS�(ZZPZ[HUJL�(J[� WYV]PKLZ� [OH[� H�
WLYZVU�PZ�ºLSPNPISL�MVY�H�JHYL�KLWLUKLUJ`�NYHU[�PM�OL�VY�ZOL�
PZ�H�WHYLU[��WYPTHY`�JHYL�NP]LY�VY�MVZ[LY�WHYLU[�VM�H�JOPSK�
BP�L���H�WLYZVU�\UKLY� [OL�HNL�VM����`LHYZD�^OV� YLX\PYLZ�
HUK�YLJLP]LZ�WLYTHULU[�JHYL�VY�Z\WWVY[�ZLY]PJLZ�K\L�[V�
OPZ�VY�OLY�WO`ZPJHS�VY�TLU[HS�KPZHIPSP[`»��I\[�PZ�UV[�LSPNPISL�
MVY� Z\JO�H�NYHU[� ºPM� [OL� JOPSK� PZ� JHYLK� MVY� VU� H� ���OV\Y�
IHZPZ�MVY�H�WLYPVK�L_JLLKPUN�ZP_�TVU[OZ�PU�HU�PUZ[P[\[PVU�
[OH[�PZ�M\UKLK�I`�[OL�:[H[L»��

9LN\SH[PVU���VM�[OL�YLN\SH[PVUZ�[V�[OL�:VJPHS�(ZZPZ[HUJL�
(J[���ZL[Z�V\[�HKKP[PVUHS�YLX\PYLTLU[Z�[OH[�T\Z[�IL�TL[�
[V� LZ[HISPZO� LSPNPIPSP[`� MVY� H� JHYL�KLWLUKLUJ`� NYHU[�� 0[�
YLHKZ�HZ�MVSSV^Z!�

0U�HKKP[PVU�[V�[OL�YLX\PYLTLU[Z�JVU[LTWSH[LK�PU�ZLJ[PVU�
��VM�[OL�(J[��H�WHYLU[��WYPTHY`�JHYL�NP]LY�VY�MVZ[LY�WHYLU[�
PZ� LSPNPISL� MVY� H� JHYL�KLWLUKLUJ`� NYHU[� PU� YLZWLJ[� VM� H�
JHYL�KLWLUKLU[�JOPSK�PM�¶

(a)� HU� HZZLZZTLU[� JVUÄYTZ� [OH[� [OL� JOPSK�� K\L� [V� OPZ�
VY� OLY� WO`ZPJHS� VY� TLU[HS� KPZHIPSP[ �̀� YLX\PYLZ� HUK�
YLJLP]LZ�WLYTHULU[�JHYL�VY�Z\WWVY[�ZLY]PJLZ"�

(b)� OL� VY� ZOL�TLL[Z� [OL� YLX\PYLTLU[Z� VM� [OL� ÄUHUJPHS�
JYP[LYPH� ZL[� V\[� PU� (UUL_\YL� +� B[V� [OL� YLN\SH[PVUZD"�
HUK

(c)� OL� VY� ZOL� PZ� H� :V\[O� (MYPJHU� JP[PaLU�� H� WLYTHULU[�
YLZPKLU[�VY�H�YLM\NLL�

2.2.2. The Means Test in 2020
(Z�̂ P[O�HWWSPJH[PVUZ�MVY�[OL�KPZHIPSP[`�NYHU[��HWWSPJHU[Z�MVY�
H�JHYL�KLWLUKLUJ`�NYHU[�T\Z[�HSZV�ZH[PZM`�H�TLHUZ�[LZ[�
PU�VYKLY�[V�X\HSPM`�MVY�[OL�NYHU[��(Z�VM�(WYPS�������[OL�]HS\L�
VM�*HYL�+LWLUKLUJ`�.YHU[�PZ�9������WLY�TVU[O�

;OL�PUJVTL�[OYLZOVSK�VM�[OL�TLHUZ�[LZ[�PZ�9��� ���WLY�
TVU[O� MVY� ZPUNSL� WLYZVUZ� HUK� H� JVTIPULK� PUJVTL� VM� 
9�������WLY�TVU[O�MVY�WLYZVUZ�PU�H�ZWV\ZHS�YLSH[PVUZOPW��� 

����6W�JP[�UV[L���

����+LWHY[TLU[�VM�:VJPHS�+L]LSVWTLU[�º(ZZL[�HUK�PUJVTL�[OYLZOVSK�����»��H]HPSHISL�H[� 
O[[W!��^^^�KZK�NV]�aH�PUKL_�WOW&VW[PVU$JVTFKVJTHU
[HZR$JH[F]PL^
NPK$���
0[LTPK$� ��HJJLZZLK����-LIY\HY`�������

����º0ZZ\L�WHWLY�VU�ZVJPHS�ZLJ\YP[`�MVY�JOPSKYLU�PU�:V\[O�(MYPJH»��WYLWHYLK�MVY�[OL�*VTTPZZPVU�VM�,UX\PY`�MVY�H�*VTWYLOLUZP]L�:VJPHS�
:LJ\YP[`�:`Z[LT�PU�:V\[O�(MYPJH�I`�[OL�*OPSK�/LHS[O�7VSPJ`�0UZ[P[\[L�HUK�)SHJR�:HZO��������H[�W�����H]HPSHISL�H[� 
O[[W!��JP�VYN�aH�KLW[Z�JP�W\IZ�WKM�WV]LY[`�^VYRWHW�PZZ\L�WKM�

����0IPK�

2.2.3.  Medical Assessments 
(WWSPJHU[Z�MVY�H�JHYL�KLWLUKLUJ`�NYHU[�HYL�HSZV�YLX\PYLK�
[V� Z\ITP[� H� TLKPJHS� YLWVY[� JVUÄYTPUN� [OH[� [OL� JOPSK�
JVUJLYULK�PZ�ZL]LYLS`�KPZHISLK�HUK�YLJLP]LZ�WLYTHULU[�
JHYL�VY�Z\WWVY[�ZLY]PJLZ��/V^L]LY��V^PUN� [V� [OL�]HN\L�
LSPNPIPSP[`� JYP[LYPH�� TLKPJHS� WYHJ[P[PVULYZ� \ZL� [OLPY� V^U�
KPZJYL[PVU� ^OLU� KL[LYTPUPUN� LSPNPIPSP[ �̀� (Z� H� YLZ\S[�� [OL�
HZZLZZTLU[� [LZ[� [LUKZ� [V� IL� ]LY`� Z\IQLJ[P]L���� /LUJL��
[OLYL� PZ� UV� Z[HUKHYKPZLK� HZZLZZTLU[� WYVJLK\YL� [OH[� PZ�
JVUZPZ[LU[S`�HWWSPLK�HTVUNZ[�HSS�TLKPJHS�WYHJ[P[PVULYZ�

(Z� PZ� [OL� JHZL� ^P[O� [OL� KPZHIPSP[`� NYHU[� HZZLZZTLU[�
WYVJLK\YL�� [OLYL� PZ� H� SHJR� VM� [YHPUPUN� HUK� N\PKLSPULZ�
H]HPSHISL� [V� TLKPJHS� WYHJ[P[PVULYZ�� *\YYLU[S`� [OL�
HZZLZZTLU[� PZ�IHZLK�VU�W\YLS`�TLKPJHS�NYV\UKZ�^OPJO�
PZ�WYVISLTH[PJ�PU�[OH[�P[�KVLZ�UV[�[HRL�PU[V�HJJV\U[�º[OL�
JVZ[Z� VM� [OL� YLX\PYLK� TLKPJHS� [YLH[TLU[�� [OL� SL]LS� VM�
JHYL�YLX\PYLK��OV\YZ�HUK�PU[LUZP[`���[OL�JVZ[Z�VM�HZZPZ[P]L�
[sic]�KL]PJLZ��ZWLJPHSPZLK�JSV[OPUN�HUK�U\[YP[PVUHS�ULLKZ��
[YHUZWVY[�JVZ[Z�HUK�[OL�ULLK�MVY�ZWLJPHS�ZJOVVSPUN»���  

2.3. Grants-in-aid
7LVWSL�^OV�HYL�[VV�PSS�[V�JHYL�MVY�[OLTZLS]LZ�H[�OVTL�HYL�
LU[P[SLK�[V�HWWS`�MVY�[OPZ�NYHU[��(�.YHU[�PU�HPK�YLJPWPLU[�PZ�
WYV]PKLK�^P[O�U\YZPUN�JHYL��;OL�.YHU[�PU�HPK�PZ�HU�L_[YH�
NYHU[�MVY�WLVWSL�YLJLP]PUN�KPZHIPSP[ �̀�VSKLY�WLYZVUZ�VY�^HY�
]L[LYHUZ»�NYHU[Z�^OV��ILJH\ZL�VM�[OLPY�TLU[HS�VY�WO`ZPJHS�
KPZHIPSP[PLZ��HYL�\UHISL�[V�SVVR�HM[LY�[OLTZLS]LZ�HUK�ULLK�
[V�WH`�H�M\SS�[PTL�JHYLNP]LY��0U�VYKLY�[V�YLJLP]L�[OPZ�NYHU[��
`V\�^PSS�ULLK� [V�IL�HZZLZZLK�I`�H�TLKPJHS�VɉJLY��@V\�
JHUUV[�YLJLP]L�[OPZ�NYHU[�PM�`V\�HYL�ILPUN�JHYLK�MVY�PU�H�
:[H[L� PUZ[P[\[PVU�� ;OL� ]HS\L� VM�.YHU[�PU�HPK� PZ�9����WLY�
TVU[O�

+PZHIPSP[`� NYHU[Z� HUK� JHYL�KLWLUKLUJ`� NYHU[Z� HYL� [OL�
[^V�NYHU[Z�TVZ[� MYLX\LU[S`�HWWSPLK� MVY�I`�WLVWSL� SP]PUN�
^P[O�/0=�VY�;)�
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2.4. The Chronic Illness Grant
;OL� *OYVUPJ� 0SSULZZ� .YHU[�� HSZV� RUV^U� HZ� [OL� *OYVUPJ�
+PZLHZL�.YHU[��PZ�H]HPSHISL�[V�HSS�WLVWSL�SP]PUN�̂ P[O�JOYVUPJ�
PSSULZZLZ��(�JOYVUPJ�PSSULZZ�PZ�VUL�[OH[�PZ�SVUN�SHZ[PUN�I\[�
THUHNLHISL�^P[O�[OL�YPNO[�[YLH[TLU[�HUK�SPMLZ[`SL��� The 
JOYVUPJ� PSSULZZ� NYHU[� ^V\SK� HPK� PU� YLHSPZPUN� [OL� YPNO[� [V�
OLHS[O� HZ� P[� ^V\SK� LUHISL� WLVWSL� º[V� WYVWLYS`� THUHNL�
[OLPY�/0=�HUK�;)�[OYV\NO�NVVK�U\[YP[PVU��YLN\SHY�]PZP[Z�[V�
JSPUPJZ�HUK�TLKPJH[PVU��,]PKLUJL�ZOV^Z�[OH[�NYHU[Z�HYL�
PUKLLK�ZWLU[�VU�Z\JO�LZZLU[PHSZ�PU�V\Y�JV\U[Y �̀�KLZWP[L�
JVTTVU� ILSPLMZ� [OH[� WLVWSL� ^HZ[L� [OLPY� NYHU[� TVUL �̀�
0M� WLVWSL�HYL�HISL� [V�WYVWLYS`� [HRL�JHYL�VM� [OLTZLS]LZ��
[OL� NYV^PUN� I\YKLU� VU� [OL� W\ISPJ� OLHS[O� Z`Z[LT� ^PSS�
KLJYLHZL�»��� -\Y[OLYTVYL�� [OL� [LUKLUJ`� VM� WLVWSL� [V�
KPZJVU[PU\L�[YLH[TLU[� PU�VYKLY�[V�YLTHPU� PSS�ZV�[OH[�[OL`�
TH`� JVU[PU\L� [V� HJJLZZ� [OL� KPZHIPSP[`� NYHU[� ^V\SK� IL�
WYL]LU[LK��

3. Suspension and Lapsing 
of Grants

(�NYHU[�TH`�IL�Z\ZWLUKLK!�  

%� PM�:(::(�^HZ�NP]LU�MHSZL�PUMVYTH[PVU��MYH\K�VY�
TPZYLWYLZLU[H[PVU�"�VY

%� PM�[OL�NYHU[�^HZ�HWWYV]LK�PU�LYYVY�

(�KPZHIPSP[`�NYHU[�^PSS�SHWZL!�� 

%� VU�[OL�SHZ[�KH`�VM�[OL�TVU[O�PU�^OPJO�[OL�ILULMPJPHY`�
KPLZ"

%� VU�[OL�ILULMPJPHY`»Z�HKTPZZPVU�[V�H�:[H[L�M\UKLK�
PUZ[P[\[PVU"

%� PM�[OL�NYHU[�PZ�UV[�JSHPTLK�MVY�[OYLL�JVUZLJ\[P]L�
TVU[OZ"

%� ^OLU�[OL�WLYPVK�VM�[LTWVYHY`�KPZHIPSP[`�OHZ�L_WPYLK"
%� ^OLU�[OL�ILULMPJPHY`�PZ�HIZLU[�MYVT�:V\[O�(MYPJH�MVY�

H�WLYPVK�SVUNLY�[OHU� ��KH`Z"�VY
%� ^OLU�[OL�ILULMPJPHY`�JLHZLZ�[V�IL�H�YLM\NLL�

����.�:PSILY�º(�JOYVUPJ�KPZLHZL�NYHU[�MVY�:V\[O�(MYPJHUZ»�,X\HS�;YLH[TLU[�����1\UL���� �!��¶��H[�W����

����0IPK�

� ���9LN�� ����VM�[OL�º9LN\SH[PVUZ�YLSH[PUN�[V�[OL�HWWSPJH[PVU�MVY�HUK�WH`TLU[�VM�ZVJPHS�HZZPZ[HUJL�HUK�[OL�YLX\PYLTLU[Z�VY�JVUKP[PVUZ�PU�
YLZWLJ[�VM�LSPNPIPSP[`�MVY�ZVJPHS�HZZPZ[HUJL»�

����9LN�������

����9LN������(a)�

����9LN������VM�[OL�º9LN\SH[PVUZ�YLSH[PUN�[V�[OL�SVKNPUN�HUK�JVUZPKLYH[PVU�VM�HWWSPJH[PVUZ�MVY�YLJVUZPKLYH[PVU�VM�ZVJPHS�HZZPZ[HUJL�
HWWSPJH[PVU�I`�[OL�(NLUJ`�HUK�ZVJPHS�HZZPZ[HUJL�HWWLHSZ�I`�[OL�0UKLWLUKLU[�;YPI\UHS»��W\ISPZOLK�\UKLY�.5�9����PU�.V]LYUTLU[�
.HaL[[L�������VM�� �:LW[LTILY������

(�JHYL�KLWLUKLUJ`�NYHU[�^PSS�SHWZL!�� 

%� VU�[OL�SHZ[�KH`�VM�[OL�TVU[O�PU�^OPJO�[OL�JHYL�
KLWLUKLU[�JOPSK�KPLZ"

%� VU�[OL�SHZ[�KH`�VM�[OL�TVU[O�PU�^OPJO�[OL�JHYL�
KLWLUKLU[�JOPSK�H[[HPUZ�[OL�HNL�VM����`LHYZ�HUK�
ILJVTLZ�LSPNPISL�MVY�H�KPZHIPSP[`�NYHU["

%� VU�[OL�MPYZ[�KH`�VM�[OL�ZL]LU[O�TVU[O�MVSSV^PUN�
[OL�KH[L�VU�^OPJO�[OL�JHYL�KLWLUKLU[�JOPSK�^HZ�
HKTP[[LK�[V�HU�PUZ[P[\[PVU�M\UKLK�I`�[OL�:[H[L"�VY

%� 0M�H�WHYLU[��WYPTHY`�JHYL�NP]LY�VY�MVZ[LY�WHYLU[�
JLHZLZ�[V�IL�H�YLM\NLL�

4. Appeal Procedure for 
Unsuccessful Grants 
Applicants

:OV\SK�HU�HWWSPJH[PVU�MVY�H�KPZHIPSP[`�NYHU[�IL�KLJSPULK��
[OL�HWWSPJHU[�VY�H�WLYZVU�HJ[PUN�VU�OPZ�VY�OLY�ILOHSM�TH`�
HWWS`� [V�:(::(� PU� [LYTZ�VM�ZLJ[PVU�������VM� [OL�:VJPHS�
(ZZPZ[HUJL�(J[�YLX\LZ[PUN�[OH[�P[�YLJVUZPKLY�P[Z�KLJPZPVU��� 
;OL�HWWSPJH[PVU�MVYT�PZ�H]HPSHISL�H[�HSS�:(::(�VɉJLZ�

;OL� MVSSV^PUN� ZOV\SK� IL� H[[HJOLK� [V� [OL� JVTWSL[LK�
HWWSPJH[PVU�MVYT!

%� HU`�KVJ\TLU[�WYV]PKLK�I`�:(::(�HZ�WYVVM�VM�
YLJLPW[�VM�HU�HWWSPJH[PVU�MVY�ZVJPHS�HZZPZ[HUJL"

%� H�JVW`�VM�:(::(»Z�SL[[LY�VM�YLQLJ[PVU�VM�[OL�
HWWSPJH[PVU�MVY�ZVJPHS�HZZPZ[HUJL"�HUK

%� HU`�V[OLY�KVJ\TLU[�YLSL]HU[�[V�[OL�HWWSPJH[PVU�

>OLU� H� WLYZVU� HWWSPLZ� VU� ILOHSM� VM� [OL� ILULÄJPHY`� VY�
HWWSPJHU[��H�JVW`�VM�[OL�WV^LY�VM�H[[VYUL`�VY�WYVVM�VM�OPZ�
VY�OLY�HWWVPU[TLU[�I`�[OL�HWWSPJHU[�VY�ILULÄJPHY`�[V�HJ[�
VU�[OL�SH[[LY»Z�ILOHSM�T\Z[�HSZV�IL�H[[HJOLK�

;OL� :(::(� HNLUJ`� JHUUV[� \UYLHZVUHIS`� KLSH`� H�
KLJPZPVU� VU� HWWSPJH[PVU�� ;OL� *V\Y[� THKL� P[� JSLHY� PU�
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Mbanga v MEC for Welfare and Another���^OLYL� P[�OLSK�
[OH[� P[�^HZ� YLHZVUHISL� MVY�H�KLJPZPVU�VU�HU�HWWSPJH[PVU�
MVY� H� ZVJPHS� NYHU[� [V�IL� [HRLU�^P[OPU� [OYLL�TVU[OZ�HUK�
[OH[�P[�^HZ�\UYLHZVUHISL�MVY�:(::(�[V�OH]L�[HRLU�[OPY[`�
[^V�TVU[OZ�[V�HWWYV]L�[OL�HWWSPJH[PVU��(JJVYKPUNS �̀�[OL�
*V\Y[�OLSK�[OH[�MHPS\YL�[V�[HRL�H�KLJPZPVU�VU�H�ZVJPHS�NYHU[�
HWWSPJH[PVU�JVUZ[P[\[LZ�HU�PUMYPUNLTLU[�VM�[OL�HWWSPJHU[»Z�
JVUZ[P[\[PVUHS� YPNO[� [V� SH^M\S� HUK� Q\Z[� HKTPUPZ[YH[P]L�
HJ[PVU��

:PTPSHYS �̀� PU� [OL�Ngalo v South African Social Security 
Agency��� [OL� (WWSPJHU[� ^HZ� [OL� TV[OLY� VM� H� KPZHISLK�
TPUVY�̂ OV�HWWSPLK�[V�:(::(�MVY�H�JHYL�KLWLUKLUJ`�NYHU[��
(�`LHY�SHWZLK�^P[OV\[�H�YLZWVUZL�[V�[OH[�HWWSPJH[PVU��:OL�
HNHPU� THKL� HUV[OLY� HWWSPJH[PVU� MVY� JHYL� KLWLUKLUJ`�
NYHU[� VU� ��� 1HU\HY`� ����� I\[� Z[PSS� UV� YLZWVUZL� JHTL�
MYVT�:(::(��6U���:LW[LTILY������OLY�H[[VYUL`Z�^YV[L�
H� SL[[LY� [V� [OL� 9LNPVUHS� ,_LJ\[P]L� 4HUHNLY� VM� :(::(�
YLX\LZ[PUN� [OL� V\[JVTL� VM� [OL� HWWSPJH[PVU�� (NHPU�� UV�
YLZWVUZL�^HZ�YLJLP]LK�MYVT�:(::(��;OL�JV\Y[�OLSK�[OH[�
[OL�KLSH`�VM�V]LY�[^V�`LHYZ�PU�WYVJLZZPUN�[OL�HWWSPJH[PVU�
^HZ�\UHJJLW[HISL�HZ�P[�WYLQ\KPJLZ�[OL�(WWSPJHU[��

(� YLJVUZPKLYH[PVU� HWWSPJH[PVU� T\Z[� IL� SVKNLK� ^P[O�
:(::(�VY�KLSP]LYLK�I`�OHUK��WVZ[��MH_�VY�LSLJ[YVUPJ�THPS��
0[� PZ� YLJVTTLUKLK� [OH[� [OL� HWWSPJHU[� WYV]PKL� :(::(�
^P[O� TLKPJHS� L]PKLUJL� VY� HU`� Z\WWVY[PUN� KVJ\TLU[Z�
Z\JO� HZ� JSPUPJ� JHYKZ� PU� Z\WWVY[� VM� [OL� HWWSPJH[PVU� MVY�
YLJVUZPKLYH[PVU��:(::(�T\Z[��̂ P[OPU� ��KH`Z�VM�YLJLP]PUN�
[OL� HWWSPJH[PVU�� \WOVSK�� KPZTPZZ� VY� ]HY`� P[Z� KLJPZPVU�� 0M�
:(::(� KLJPKLZ� [V� KPZTPZZ� P[Z� LHYSPLY� KLJPZPVU�� P[� T\Z[�
WYV]PKL�YLHZVUZ�MVY�[OL�KPZTPZZHS��

:(::(�VM[LU�YLX\LZ[Z�M\Y[OLY�PUMVYTH[PVU�MYVT�[OL�NYHU[�
HWWSPJHU[� WYPVY� [V� [HRPUN� H� KLJPZPVU� VU� [OL� HWWSPJH[PVU��
;OPZ�HKKP[PVUHS�PUMVYTH[PVU�TH`�[HRL�[OL�MVYT�VM�H�YLWVY[�
MYVT� HU� VJJ\WH[PVUHS� [OLYHWPZ[�� WO`ZPV[OLYHWPZ[� VY�
KPL[PJPHU��.YHU[� HWWSPJHU[Z�HYL�HK]PZLK� [V� ZLJ\YL� [OLZL�
YLWVY[Z�MYVT�[OLPY�ULHYLZ[�:[H[L�OVZWP[HS�

�������������)*39����

��� Ngalo v South African Social Security Agency��:(::(������������B����D�A(,*4/*��"�B����D���(SS�:(������,*4������-LIY\HY`������

����9LN\SH[PVU����

����O[[WZ!��WTN�VYN�aH�JVTTP[[LL�TLL[PUN���  ��

0M� [OL� HWWSPJH[PVU� MVY� YLJVUZPKLYH[PVU� PZ� KPZTPZZLK�� [OL�
HWWSPJHU[� TH`� SVKNL� HU� HWWLHS� [V� [OL� 0UKLWLUKLU[�
;YPI\UHS� VU� :VJPHS� (ZZPZ[HUJL� (WWLHSZ� LZ[HISPZOLK� PU�
[LYTZ�VM�ZLJ[PVU�������I��VM�[OL�:VJPHS�(ZZPZ[HUJL�(J[�

;OL�HWWLHS�T\Z[�IL�SVKNLK�̂ P[OPU� ��KH`Z�VM�[OL�HWWSPJHU[�
ILPUN� UV[PÄLK� VM� [OL� YLQLJ[PVU� VM� OPZ� VY� OLY� HWWSPJH[PVU�
MVY� ZVJPHS� HZZPZ[HUJL�� (WWLHS� MVYTZ� ZOV\SK� HSZV� IL�
YLHKPS`�H]HPSHISL�H[�HSS�:(::(�VɉJLZ��0M�VUL�OHZ�TPZZLK�
[OL�  ��KH`� J\[�VɈ�� VUL� JHU� Z\ITP[� HU� º(WWSPJH[PVU� MVY�
*VUKVUH[PVU�MVY�3H[L�(WWLHS»�PU�^OPJO�`V\�L_WSHPU�^O`�
`V\Y�HWWLHS� PZ� SH[L��;OL�;YPI\UHS�T\Z[�KLJPKL�^P[OPU� ��
KH`Z�^OL[OLY�[OL`»SS�HJJLW[�[OL�SH[L�HWWLHS��� 

;OL� MVSSV^PUN� ZOV\SK� IL� H[[HJOLK� [V� [OL� JVTWSL[LK�
HWWLHS�MVYT!

%� WYVVM�VM�[OL�NYHU[�HWWSPJH[PVU�[V�:(::(��YLJLPW[�
PZZ\LK�I`�:(::(��

%� WYL]PV\Z�HUK�J\YYLU[�TLKPJHS�YLWVY[Z�
%� WYVVM�VM�PUJVTL��HZZL[Z�HYL�UV[�[HRLU�PU[V�HJJV\U[�PU�

HWWSPJH[PVUZ�MVY�JHYL�KLWLUKLUJ`�NYHU[Z��
%� :(::(»Z�SL[[LY�VM�UV[PMPJH[PVU�VM�KLJPZPVU��[OL�

YLQLJ[PVU�SL[[LY���HUK
%� HU`�V[OLY�Z\WWVY[PUN�KVJ\TLU[H[PVU�

(WWLSSHU[Z�TH`� HSZV� HWWVPU[� H� YLWYLZLU[H[P]L� [V� SVKNL�
HWWLHSZ�VU�[OLPY�ILOHSM�PU�^OPJO�JHZL�H�WV^LY�VM�H[[VYUL`�
T\Z[�HSZV�IL�H[[HJOLK�[V�[OL�HWWLHS�MVYT��0M�[OL�;YPI\UHS�
YLQLJ[Z� [OL� HWWLHS� ^P[OV\[� HU`� SH^M\S� HUK� YLHZVUHISL�
NYV\UKZ��VUL�JHU�HWWYVHJO�H�JV\Y[�VM�SH^�[V�V]LY[\YU�[OL�
;YPI\UHS»Z�KLJPZPVU�IHZLK�VU� [OL�*VUZ[P[\[PVUHS� YPNO[� [V�
Q\Z[�HKTPUPZ[YH[P]L�HJ[PVU���

;OL� :VJPHS� (ZZPZ[HUJL� (TLUKTLU[� )PSS� B)� �)�����DPZ�
ILMVYL� 7HYSPHTLU[� HUK� ZLLRZ� [V�� inter alia�� YLTV]L� [OL�
YLJVUZPKLYH[PVU�TLJOHUPZT�^P[OPU�:(::(�HUK�HSSV^�MVY�
KPYLJ[� HJJLZZ� [V� HU� HWWLHS� [V� [OL� ;YPI\UHS� YLNHYKPUN� H�
NYHU[�HWWSPJH[PVU�VY�YL]PL^�I`�:(::(��� 
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1. Introduction
;YHKP[PVUHS� J\S[\YHS� WYHJ[PJLZ� YLÅLJ[� ]HS\LZ� HUK� ILSPLMZ�
OLSK� I`� TLTILYZ� VM� H� JVTT\UP[`� MVY� WLYPVKZ� VM[LU�
ZWHUUPUN�NLULYH[PVUZ�1� ;OLZL�J\Z[VTZ�HUK� [YHKP[PVUZ�VM�
JVTT\UP[PLZ�OH]L� SLK� [V� [OL�KL]LSVWTLU[�VM�J\Z[VTHY`�
SH^� ^OPJO� M\SÄSSZ� H� W\YWVZL� MVY� [OVZL� [OH[� WYHJ[PJL� P[�� 
+PɈLYLU[� L[OUPJ� NYV\WZ� PU� :V\[O� (MYPJH� OH]L� ZWLJPÄJ�
[YHKP[PVUHS� J\S[\YHS� WYHJ[PJLZ� HUK� ILSPLMZ�� ZVTL� VM�^OPJO�
HYL� ILULÄJPHS� [V� HSS� TLTILYZ�� ^OPSL� V[OLYZ� HYL� OHYTM\S�
[V� H� ZWLJPÄJ� NYV\W� Z\JO� HZ� ^VTLU� HUK� NPYSZ�� The 
TVZ[� JVTTVU� OHYTM\S� [YHKP[PVUHS� J\S[\YHS� WYHJ[PJLZ�
HTVUNZ[� ]HYPV\Z� L[OUPJ� NYV\WZ� PUJS\KL� WVS`NHT �̀� THSL�
WYPTVNLUP[\YL��JOPSK�THYYPHNLZ��MLTHSL�NLUP[HS�T\[PSH[PVU��
THSL�JPYJ\TJPZPVU�YP[\HSZ��<R\[O^HSH�HUK�]PYNPUP[`�[LZ[PUN��
;OLZL� J\S[\YHS� WYHJ[PJLZ� PUJYLHZL� ]\SULYHIPSP[`� [V� O\THU�
PTT\UVKLÄJPLUJ`�]PY\ZLZ��/0=��� 

2. Constitutional Provisions 
Governing Customary Law

+LZWP[L� [OL� ULNH[P]L� LɈLJ[� VM� ZVTL� J\S[\YHS� WYHJ[PJLZ���
J\Z[VTZ�HYL�Z[PSS�]LY`�PTWVY[HU[�[V�TVZ[�WLVWSL�PU�:V\[O�
(MYPJH��JVU[YVSSPUN�HYLHZ�VM�[OLPY�SP]LZ�PUJS\KPUN��THYYPHNLZ���
WYVWLY[ �̀�HUK�[OL�YPNO[�[V�PUOLYP[��/LUJL��J\Z[VTHY`�SH^�
OHK� [V� IL� YLJVNUPZLK� HUK� PUJVYWVYH[LK� PU[V� [OL� WVZ[�
HWHY[OLPK�KLTVJYH[PJ�KPZWLUZH[PVU��;OL�*VUZ[P[\[PVU�VM�
[OL�9LW\ISPJ�VM�:V\[O�(MYPJH���  ��YLJVNUPZLZ�J\Z[VTHY`�
SH^� HZ� H� SLNHS� Z`Z[LT�� ;OL� IHZPZ� MVY� YLJVNUPZPUN�
J\Z[VTHY`� SH^�KLYP]LZ� MYVT� [OL�JVUZ[P[\[PVUHS� YPNO[Z� [V�
J\S[\YL��;OLZL�YPNO[Z�HYL�JVU[HPULK�PU�ZLJ[PVUZ����HUK����
VM�[OL�)PSS�VM�9PNO[Z��:LJ[PVU����WYV]PKLZ�[OH[�HSS�WLYZVUZ�
OH]L� [OL� YPNO[� [V� ºWHY[PJPWH[L� PU� [OL� J\S[\YHS� SPML� VM� [OLPY�
JOVPJL�»� ^OPSL� ZLJ[PVU� ������ WYV]PKLZ� [OH[!� º7LYZVUZ�
ILSVUNPUN�[V�H�J\S[\YHS��YLSPNPV\Z�VY�SPUN\PZ[PJ�JVTT\UP[`�
TH`�UV[�IL�KLUPLK�[OL�YPNO[��^P[O�V[OLY�TLTILYZ�VM�[OH[�
JVTT\UP[ �̀� [V�LUQV`� [OLPY�J\S[\YL��WYHJ[PZL� [OLPY� YLSPNPVU�
HUK�\ZL�[OLPY�SHUN\HNL�»

:LJ[PVUZ� ������� HUK� ���� HUK� ���� VM� [OL� *VUZ[P[\[PVU�
HJRUV^SLKNLZ�[OL�JVTT\UHS�UH[\YL�VM�J\S[\YHS�SLHKLYZOPW�
I`�YLJVNUPZPUN�[YHKP[PVUHS�SLHKLYZ�HUK�WYV]PKPUN�MVY�[OLPY�
YVSL�PU�JVTT\UP[PLZ�[OH[�WYHJ[PJL�J\Z[VTHY`�SH �̂�:LJ[PVU�
����Z[H[L�[OH[!

��� 41�4HS\SLRL�º*\S[\YL��;YHKP[PVU��*\Z[VT��3H^�HUK�.LUKLY�,X\HSP[`»�7,9���7,31�����������HJJLZZLK�MYVT�O[[W!��^^^�ZJPLSV�VYN�aH�WKM�
WLSQ�]��U��]��U�H���WKM�VU�� �(WYPS�������

��� 4�4Z^LSH�º*\S[\YHS�WYHJ[PJLZ�HUK�/0=�PU�:V\[O�(MYPJH!�H�SLNHS�WLYZWLJ[P]L»�7,9���� �������HJJLZZLK�MYVT��O[[W!��^^^�ZJPLSV�VYN�aH�
WKM�WLSQ�]��U��H��]��U��WKM�VU����(WYPS������

��� 6W�JP[�UV[L���H[�WN�������

��� 6W�JP[�UV[L���H[���������

º���� ;OL� PUZ[P[\[PVU�� Z[H[\Z� HUK� YVSL� VM� [YHKP[PVUHS�
SLHKLYZOPW�� HJJVYKPUN� [V� J\Z[VTHY`� SH �̂� HYL�
YLJVNUPZLK��Z\IQLJ[�[V�[OL�*VUZ[P[\[PVU�

���� (� [YHKP[PVUHS� H\[OVYP[`� [OH[� VIZLY]LZ� H� Z`Z[LT�
VM� J\Z[VTHY`� SH^� TH`� M\UJ[PVU� Z\IQLJ[� [V� HU`�
HWWSPJHISL� SLNPZSH[PVU�HUK�J\Z[VTZ��^OPJO� PUJS\KLZ�
HTLUKTLU[Z�[V��VY�YLWLHS�VM��[OH[�SLNPZSH[PVU�VY�[OVZL�
J\Z[VTZ�

:LJ[PVU�����WYV]PKLZ�[OH[!
º���� 5H[PVUHS� SLNPZSH[PVU� TH`� WYV]PKL� MVY� H� YVSL� MVY�

[YHKP[PVUHS� SLHKLYZOPW�HZ�HU� PUZ[P[\[PVU�H[� SVJHS� SL]LS�
VU�TH[[LYZ�HɈLJ[PUN�SVJHS�JVTT\UP[PLZ��

���� ;V�KLHS�̂ P[O�TH[[LYZ�YLSH[PUN�[V�[YHKP[PVUHS�SLHKLYZOPW��
[OL� YVSL� VM� [YHKP[PVUHS� SLHKLYZ�� J\Z[VTHY`� SH^� HUK�
[OL�J\Z[VTZ�VM�JVTT\UP[PLZ�VIZLY]PUN�H�Z`Z[LT�VM�
J\Z[VTHY`�SH^�·�
�H�� UH[PVUHS� VY� WYV]PUJPHS� SLNPZSH[PVU� TH`� WYV]PKL�

MVY� [OL� LZ[HISPZOTLU[� VM� OV\ZLZ� VM� [YHKP[PVUHS�
SLHKLYZ"�HUK�

�I�� UH[PVUHS� SLNPZSH[PVU� TH`� LZ[HISPZO� H� JV\UJPS� VM�
[YHKP[PVUHS�SLHKLYZ�»�

0U� Mthembu v Letsela�� [OL� /PNO� *V\Y[� JVUÄYTLK� [OH[�
ºJ\Z[VTHY`� SH^� OHZ� ILLU� HJJLW[LK� I`� [OL� MYHTLYZ� VM�
[OL�*VUZ[P[\[PVU�HZ�H�ZLWHYH[L�SLNHS�HUK�J\S[\YHS�Z`Z[LT�
^OPJO� TH`� IL� MYLLS`� JOVZLU� I`� WLYZVUZ� KLZPYPUN� [V�
KV� ZV»�� 0U�Gumede v The President of the Republic of 
South Africa�� [OL� *VUZ[P[\[PVUHS� *V\Y[� JVUÄYTLK� [OH[�
J\Z[VTHY`�SH^�ºSP]LZ�ZPKL�I`�ZPKL�^P[O�[OL�JVTTVU�SH^�
HUK�SLNPZSH[PVU»�

>OLU� P[� JVTLZ� [V� J\Z[VTZ� HUK� \ZHNLZ� VM� H� J\S[\YHS�
NYV\W�HZ�H�ZV\YJL�VM�J\Z[VTHY`�SH �̂�[OL�YLX\PYLTLU[Z�MVY�
WYV]PUN�L_PZ[LUJL�VM�H�J\Z[VT�VY�\ZHNL�[OYV\NO�[OL�SLUZ�
VM�JVTTVU�SH^�HYL�HZ�MVSSV^Z!

%� ;OL�J\Z[VT�VY�\ZHNL�T\Z[�OH]L�ILLU�PU�L_PZ[LUJL�
MVY�H�SVUN�WLYPVK"

%� ;OL�YLSL]HU[�JVTT\UP[`�T\Z[�NLULYHSS`�VIZLY]L�[OL�
J\Z[VT�VY�\ZHNL"

%� ;OL�J\Z[VT�VY�\ZHNL�T\Z[�IL�YLHZVUHISL"�HUK
%� ;OL�J\Z[VT�VY�\ZHNL�T\Z[�IL�JVUZPZ[LU[�^P[O�VY�

Z\IQLJ[�[V�[OL�*VUZ[P[\[PVU�HUK�V[OLY�SLNPZSH[PVU�
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;OL�L_LYJPZPUN�VM�[OL�J\S[\YHS�YPNO[Z�HZ�HY[PJ\SH[LK�HIV]L�
JHUUV[�IL�PUJVUZPZ[LU[�^P[O�HU`�V[OLY�YPNO[Z�PU�[OL�)PSS�VM�
9PNO[Z��;OH[�PZ�º[OL�WYHJ[PJL�VM�J\S[\YL�JHUUV[�\UKLYTPUL�
HU`�IHZPJ�O\THU�YPNO[Z»��[V�LX\HSP[`�HUK�KPNUP[ �̀�0M�[OLYL�PZ�
H�JVUÅPJ[�IL[^LLU�J\Z[VTHY`�SH^�VY�J\S[\YL�^P[O�O\THU�
YPNO[Z�� [OL� M\UKHTLU[HS� O\THU� YPNO[Z� HY[PJ\SH[LK� PU� [OL�
*VUZ[P[\[PVU�WYL]HPS��

3. Traditional Customs and 
HIV

3.1. Harmful Cultural Practices and 
Violation of Constitutional Rights 

/HYTM\S�J\S[\YHS�WYHJ[PJLZ�JHU�IL�KLÄULK�HZ�ºHSS�WYHJ[PJLZ�
KVUL�KLSPILYH[LS`�I`�O\THU�ILPUNZ�VU� [OL�IVK`�VY� [OL�
WZ`JOL�VM�V[OLY�O\THU�ILPUNZ�MVY�UV�[OLYHWL\[PJ�W\YWVZL��
I\[�YH[OLY�MVY�J\S[\YHS�VY�ZVJPV�JVU]LU[PVUHS�TV[P]LZ�HUK�
^OPJO� OH]L� OHYTM\S� JVUZLX\LUJLZ� VU� [OL� OLHS[O� HUK�
[OL� YPNO[Z� VM� [OL� ]PJ[PTZ�»�� (Z� WYL]PV\ZS`� PUKPJH[LK�� PU�
:V\[O�(MYPJH��WYHJ[PJHS�L_HTWSLZ�VM�[YHKP[PVUHS�WYHJ[PJLZ�
[OH[�WYVTV[L�KPZJYPTPUH[PVU�HUK�PULX\HSP[`�HUK�PUJYLHZL�
/0=� PUMLJ[PVU� HYL� WVS`NHT �̀� THSL� WYPTVNLUP[\YL�� JOPSK�
THYYPHNLZ�� MLTHSL� NLUP[HS�T\[PSH[PVU��THSL� JPYJ\TJPZPVU�
YP[\HSZ��<R\[O^HSH�HUK�]PYNPUP[`�[LZ[PUN��;OLZL�[YHKP[PVUHS�
J\S[\YHS�WYHJ[PJLZ�HYL�IV[O�OHYTM\S��LZWLJPHSS`�[V�^VTLU�
HUK�NPYSZ��HUK�]PVSH[L�[OL�YPNO[Z�PU�[OL�*VUZ[P[\[PVU�

;OLZL� OHYTM\S� J\S[\YHS� WYHJ[PJLZ� ]PVSH[L� [OL� MVSSV^PUN�
YPNO[Z�PU�[OL�*VUZ[P[\[PVU!�

%� :LJ[PVU� ��^OPJO�WYV]PKLZ�MVY�[OL�YPNO[�[V�LX\HSP[`�
HUK�WYVOPIP[Z�KPZJYPTPUH[PVU�IHZLK�VU�NLUKLY��ZL_��
WYLNUHUJ �̀�THYP[HS�Z[H[\Z��ZL_\HS�VYPLU[H[PVU�HUK�
J\S[\YL��

%� :LJ[PVU�����^OPJO�WYV]PKLZ�MVY�[OL�YPNO[�[V�O\THU�
KPNUP[ �̀

%� :LJ[PVU�����^OPJO�WYV[LJ[Z�[OL�YPNO[�[V�SPML�
%� :LJ[PVU��������^OPJO�WYV]PKLZ�MVY�[OL�YPNO[�[V�

MYLLKVT�HUK�ZLJ\YP[`�VM�[OL�WLYZVU�¶�PUJS\KPUN�

��� +L]VU�/HSS�º*\Z[VTHY`�3H^�PU�:V\[O�(MYPJH!�/PZ[VYPJHS�+L]LSVWTLU[�HZ�H�3LNHS�:`Z[LT�HUK�P[Z�9LSH[PVU�[V�>VTLU»Z�9PNO[Z»�:V\[O�
(MYPJHU�/PZ[VY`�6U�SPUL�HJJLZZLK�VU�O[[WZ!��^^^�ZHOPZ[VY`�VYN�aH�HY[PJSL�J\Z[VTHY`�SH^�ZV\[O�HMYPJH�OPZ[VYPJHS�KL]LSVWTLU[�SLNHS�
Z`Z[LT�HUK�P[Z�YLSH[PVU�^VTLUZ�

��� 4\IHUNPaP��1VOU�*HU[P\Z���������(U�(ZZLZZTLU[�VM�[OL�*VUZ[P[\[PVUHS��3LNPZSH[P]L�HUK�1\KPJPHS�4LHZ\YLZ�HNHPUZ[�/HYTM\S�*\S[\YHS�
7YHJ[PJLZ�[OH[�=PVSH[L�:L_\HS�HUK�9LWYVK\J[P]L�9PNO[Z�VM�>VTLU�PU�:V\[O�(MYPJH��1V\YUHS�VM�0U[LYUH[PVUHS�>VTLU»Z�:[\KPLZ�������������
����HSZV�H]HPSHISL�H[!�O[[W!��]J�IYPKNL^�LK\�QP^Z�]VS���PZZ�����

��� 3�2LSS`�º7VS`N`U`�HUK�/0=�(0+:!�(�OLHS[O�HUK�O\THU�YPNO[Z�HWWYVHJO»�Journal of Juridical Science����������!��¶���H[�W����

��� :+�9VZZ�º7VS`N`U`�HZ�H�]PVSH[PVU�VM�^VTLU»Z�YPNO[�[V�LX\HSP[`�PU�THYYPHNL!�(U�OPZ[VYPJHS��JVTWHYH[P]L�HUK�PU[LYUH[PVUHS�O\THU�YPNO[Z�
V]LY]PL^»�+LSOP�3H^�9L]PL^����������!���¶���H[�W�����

 �� 2LSS`��MU�����HIV]L��H[�W����

MYLLKVT�MYVT�HSS�MVYTZ�VM�]PVSLUJL��HUK�[OL�YPNO[�UV[�
[V�IL�[YLH[LK�PU�H�JY\LS��PUO\THU�HUK�KLNYHKPUN�^H �̀�

%� :LJ[PVU��������^OPJO�WYV]PKLZ�MVY�[OL�YPNO[�[V�IVKPS`�
HUK�WZ`JOVSVNPJHS�PU[LNYP[`�¶�PUJS\KPUN�[OL�YPNO[�[V�
THRL�KLJPZPVUZ�JVUJLYUPUN�YLWYVK\J[PVU�HUK�[OL�
YPNO[�[V�ZLJ\YP[`�PU��HUK�JVU[YVS�V]LY��VUL»Z�IVK �̀�

%� :LJ[PVU�������H���^OPJO�WYV]PKLZ�MVY�[OL�YPNO[�[V�
ZL_\HS�HUK�YLWYVK\J[P]L�OLHS[OJHYL��0[�Z[H[LZ�[OH[!�
º,]LY`VUL�OHZ�[OL�YPNO[�[V�OH]L�HJJLZZ�[V�OLHS[OJHYL�
ZLY]PJLZ�PUJS\KPUN�YLWYVK\J[P]L�OLHS[OJHYL�»�0[�OHZ�
ILLU�VWPULK�[OH[�[OPZ�YPNO[�º¯LU[P[SLZ�IV[O�^VTLU�
HUK�TLU�[V�OH]L�[OL�MYLLKVT�[V�KLJPKL�PM�HUK�^OLU�
[V�ILNPU�H�MHTPS`�HUK�[OL�YPNO[�[V�IL�PUMVYTLK�VM�HUK�
[V�OH]L�HJJLZZ��PM�[OL`�JOVVZL��[V�ZHML��LMMLJ[P]L��
HMMVYKHISL��HUK�HJJLW[HISL�MHTPS`�WSHUUPUN�»

3.2. Harmful Cultural Practices and 
the Link to HIV 

3.2.1. Polygamy
;OL�[YHKP[PVUHS�WYHJ[PJL�VM�WVS`NHT`�HSSV^Z�TLU�[V�OH]L�
TVYL� [OHU� VUL� ^PML�� 0[� Z\Y]P]LZ�� KLZWP[L� [OL� MHJ[� [OH[�
PU[LYUH[PVUHS� O\THU� YPNO[Z� PUZ[Y\TLU[Z� KLÄUL� LX\HSP[`�
PU�THYYPHNL� HUK� MHTPS`� SPML� PU� [LYTZ� VM� H� MYHTL^VYR� VM�
LX\HS�YPNO[Z�HUK�YLZWVUZPIPSP[PLZ���0[�PZ�[OPZ�MYHTL^VYR�VM�
LX\HSP[`� PU� YPNO[Z� HUK� YLZWVUZPIPSP[PLZ� [OH[� PZ� ]PVSH[LK� PU�
WVS`NHTV\Z� \UPVUZ� PU� [OH[� ^P]LZ� OH]L� ML^LY� de facto 
THYP[HS�YPNO[Z�HUK�[OLPY�O\ZIHUKZ�ML^LY�YLZWVUZPIPSP[PLZ�� 

7VS`NHT`� JYLH[LZ� JVUJ\YYLU[� ZL_\HS� HYYHUNLTLU[Z�
^P[OPU� THYYPHNL� IL[^LLU� T\S[PWSL� ^P]LZ� HUK� [OLPY�
O\ZIHUK�PU�HKKP[PVU�[V�HU`�L_[YHTHYP[HS�ZL_\HS�JVU[HJ[Z�
H� ZWV\ZL� TH`� OH]L� � +PYLJ[� ZL_\HS� [YHUZTPZZPVU� VM�
/0=� JHU� VJJ\Y� PU� [OLZL� YLSH[PVUZOPWZ� ^OLU� VUL� VM� [OL�
WHY[ULYZ� [V� [OL� WVS`NHTV\Z� \UPVU� PZ� /0=�WVZP[P]L� VY�
^OLU�[OL�]PY\Z�PZ�PU[YVK\JLK�[OYV\NO�VUL�VM�[OL�ZWV\ZLZ»�
L_[YHTHYP[HS�ZL_\HS�JVU[HJ[Z��-VYTHS�SLNHS�YLJVNUP[PVU�VM�
WVS`NHTV\Z�\UPVUZ�YLPUMVYJLZ�[OL�WH[YPHYJOHS�UV[PVU�[OH[�
^VTLU�ZOV\SK�WHZZP]LS`�HJJLW[� [OLPY�O\ZIHUK»Z�ZL_\HS�
KLJPZPVU�THRPUN�HUK�IYVHKLUZ� [OL�ZJVWL�VM�THZJ\SPUL�
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ZL_\HS� MYLLKVT����:[\KPLZ�OH]L�ZOV^U� [OH[�� PU�HKKP[PVU�
[V� YLPUMVYJPUN� WH[YPHYJO �̀� WVS`NHTV\Z� YLSH[PVUZOPWZ� HYL�
JOHYHJ[LYPZLK�I`�MYPJ[PVU�HUK�KPZHNYLLTLU[�IL[^LLU�JV�
^P]LZ� HUK� HNNYH]H[LZ� KVTLZ[PJ� ]PVSLUJL� PU� O\ZIHUK¶
^PML�YLSH[PVUZOPWZ�11  

;OLZL� Z[YVUN� WH[YPHYJOHS� UV[PVUZ� PUJYLHZL� [OL� YPZR� VM�
/0=� [YHUZTPZZPVU� I`� \UKLYTPUPUN� ^VTLU»Z� HIPSP[`� [V�
ULNV[PH[L�JVUKVT�\ZL�� [V� PUZPZ[�VU�WHY[ULY�ÄKLSP[ �̀�HUK�
[V� SLH]L� OPNO�YPZR� ZL_\HS� YLSH[PVUZOPWZ���� 5LNV[PH[PUN�
ZHML�ZL_\HS�WYHJ[PJLZ�HUK�PUZPZ[PUN�VU�WHY[ULY�ÄKLSP[`�HYL�
M\Y[OLY� JVTWSPJH[LK� PU� WVS`NHTV\Z� OV\ZLOVSKZ� I`� [OL�
MHJ[�[OH[�T\S[PWSL�^P]LZ�HYL�VM[LU�YLSPHU[�VU�VUL�O\ZIHUK�
MVY�LJVUVTPJ�Z\Y]P]HS��� 

3.2.1.1. Regulation of Polygamous Marriages in South 
Africa

<UKLY� HWHY[OLPK�� J\Z[VTHY`� \UPVUZ� KPK� UV[� LUQV`�
[OL� ZHTL� SLNHS� Z[H[\Z� HZ� [OH[� VM� JP]PS� THYYPHNLZ�� ;OPZ�
KPZJYPTPUH[VY`�WYHJ[PJL�^HZ�YLTLKPLK�I`�[OL�LUHJ[TLU[�
VM�[OL�9LJVNUP[PVU�VM�*\Z[VTHY`�4HYYPHNLZ�(J[����9*4(���
^OPJO�ILJHTL�SH^�VU����5V]LTILY�������;OL�(J[�HSZV�
YLJVNUPZLZ�WVS`NHT �̀�� 

;OL� (J[� JYLH[LZ� H� ZL[� VM� Y\SLZ� NV]LYUPUN� J\Z[VTHY`�
THYYPHNLZ� HUK� JYLH[LZ� JLY[HPU� SLNHS� VISPNH[PVUZ� HUK�
WYV[LJ[PVUZ�MVY�WHY[PLZ�[V�[OL�THYYPHNL��0[�HSZV�ZL[Z�V\[�[OL�
Y\SLZ�MVY�H�WYVWLY�J\Z[VTHY`�THYYPHNL!�IV[O�WHY[PLZ�T\Z[�
IL�V]LY�[OL�HNL�VM�����IV[O�T\Z[�JVUZLU[�[V�IL�THYYPLK�
\UKLY� J\Z[VTHY`� SH^� HUK� [OL� THYYPHNL� T\Z[� IL� ]HSPK�
\UKLY� [OL� YLSL]HU[� WYV]PZPVUZ� VM� J\Z[VTHY`� SH �̂�� The 
(J[�NP]LZ�M\SS�SLNHS�YLJVNUP[PVU�[V�J\Z[VTHY`�THYYPHNLZ�� 
HUK� NP]LZ� HSS� WHY[ULYZ� [V� H� J\Z[VTHY`� THYYPHNL� LX\HS�
Z[H[\Z�HUK� SLNHS�JHWHJP[`�^P[OPU�[OL�THYYPHNL�� PUJS\KPUN�
[OL�JHWHJP[`�[V�HJX\PYL�HUK�KPZWVZL�VM�HZZL[Z��LU[LY�PU[V�
JVU[YHJ[Z�HUK�SP[PNH[L���  

*\Z[VTHY`� THYYPHNLZ� HYL� H\[VTH[PJHSS`� PU� JVTT\UP[`�
VM�WYVWLY[`�\USLZZ� [OL�WHY[PLZ�LU[LY� PU[V�HU�HU[LU\W[PHS�

����0IPK�

���� 0IPK�

���� 0IPK�

����0IPK�

����(J[�����VM��  ��

����:������HUK�����

����:������

���� :���

����:���

JVU[YHJ[�� � ;OL� 9*4(� HSZV� WYV]PKLZ� [OH[� J\Z[VTHY`�
THYYPHNLZ�JHU�IL�KPZZVS]LK�I`�HU�VYKLY�VM�JV\Y[�VUS`�HUK�
[OH[�[OL�WYV]PZPVUZ�VM�[OL�+P]VYJL�(J[���HUK�[OL�4LKPH[PVU�
PU� *LY[HPU� +P]VYJL� 4H[[LYZ� (J[��� HWWS`� [V� J\Z[VTHY`�
THYYPHNLZ����(�^VTHU�^OV�^PZOLZ�[V�LUK�H�WVS`NHTV\Z�
THYYPHNL�PZ�LU[P[SLK�[V�JSHPT�OLY�ZOHYL�VM�[OL�QVPU[�WYVWLY[`�
VM�[OL�THYYPHNL�VU�KP]VYJL����>VTLU�HYL�HSZV�LU[P[SLK�[V�
JSHPT�THPU[LUHUJL�VU�KP]VYJL��I\[�[OL�JV\Y[Z�HYL�LU[P[SLK�
[V�[HRL�PU[V�HJJV\U[�HU`�SVIVSH�WH`TLU[Z�THKL��� 

3.2.1.2. The Role of the Recognition of Customary 
Marriages Act in Reducing Women’s 
Vulnerability to HIV

%� ;OL�TPUPT\T�HNL�HUK�JVUZLU[�YLX\PYLTLU[Z�MVY�
H�]HSPK�THYYPHNL�PU�[LYTZ�VM�[OL�9*4(�^PSS�OLSW�[V�
WYV[LJ[�NPYSZ�MYVT�ILPUN�MVYJLK�PU[V�LHYS`�THYYPHNLZ�
[OH[�TH`�W\[�[OLT�H[�YPZR�VM�/0=�PUMLJ[PVU��

%� ;OL�LX\HS�SLNHS�Z[H[\Z�NYHU[LK�[V�^VTLU�THYYPLK�
\UKLY�[OL�(J[�^PSS�LUJV\YHNL�[OL�HIPSP[`�VM�^VTLU�
[V�V^U�WYVWLY[`�PU�[OLPY�V^U�UHTL�HUK�[V�LU[LY�
PU[V�JVU[YHJ[Z�^OPJO�^PSS�LUOHUJL�[OLPY�LJVUVTPJ�
PUKLWLUKLUJL�HUK�OLSW�[OLT�[V�SLH]L�YPZR`�
YLSH[PVUZOPWZ�^OPJO�W\[�[OLT�H[�YPZR�VM�/0=�PUMLJ[PVU��

%� ;OL�LJVUVTPJ�PUKLWLUKLUJL�VM�^VTLU�PZ�M\Y[OLY�
LUOHUJLK�I`�[OL�MHJ[�[OH[�J\Z[VTHY`�THYYPHNLZ�HYL�
PU�JVTT\UP[`�VM�WYVWLY[ �̀�NP]PUN�^VTLU�H�YPNO[�[V�
[OL�JVTTVU�WYVWLY[`�VM�[OL�THYYPHNL�HUK�[OL�YPNO[�[V�
PUOLYP[�MYVT�[OL�THYYPHNL�\UKLY�[OL�Y\SLZ�VM�PU[LZ[H[L�
Z\JJLZZPVU��(SSV^PUN�^VTLU�[V�JSHPT�THPU[LUHUJL�
VU�[OL�KPZZVS\[PVU�VM�H�J\Z[VTHY`�THYYPHNL�HSZV�
YLK\JLZ�[OLPY�LJVUVTPJ�]\SULYHIPSP[ �̀�

(S[OV\NO�[OL�9*4(�YLJVNUPZLZ�WVS`NHT �̀�P[�NVLZ�ZVTL�
^H`� [V^HYKZ� WYV[LJ[PUN� ^VTLU� I`� NP]PUN� [OLT� [OL�
JOVPJL�[V�LUK�[OL�WVS`NHTV\Z�YLSH[PVUZOPW��^OPJO�JV\SK�
W\[� [OLT� H[� YPZR� VM� /0=� PUMLJ[PVU�� I`� HSSV^PUN� [OLT� [V�
JSHPT�[OLPY�MHPY�ZOHYL�VM�[OL�JVTTVU�WYVWLY[`�VU�KP]VYJL�

3.3. Male Primogeniture 
;OLYL� PZ� H� SPUR� IL[^LLU� [OL� WYL]HSLUJL� VM� /0=� HTVUN�
^VTLU� HUK� ºSH^Z� [OH[� PUOPIP[� [OL� M\SS� LUQV`TLU[� VM�
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^VTLU»Z� YPNO[Z� [V� SHUK� V^ULYZOPW� HUK� PUOLYP[HUJL»���  
0U� [OL� WYL�HWHY[OLPK� LYH�� MVY� L_HTWSL�� ZLJ[PVU� ��� VM�
[OL� )SHJR� (KTPUPZ[YH[PVU� (J[��� LZ[HISPZOLK� [OL� Y\SL� VM�
THSL�WYPTVNLUP[\YL��� PU� PUOLYP[HUJL�HTVUN�ISHJR�:V\[O�
(MYPJHUZ�� H� TV]L� ^OPJO� ^HZ� KL[YPTLU[HS� [V� ^VTLU�
HUK� NPYSZ�� >P[O� [OL� HK]LU[� VM� [OL� /0=� WHUKLTPJ�� [OL�
KL[YPTLU[HS� LɈLJ[� VM� WYPTVNLUP[\YL� ILJHTL� TVYL�
THYRLK�� WHY[PJ\SHYS`� MVY� ^VTLU� HUK� NPYSZ� PUMLJ[LK�^P[O�
/0=��<UKLY�[OPZ�SH �̂�^VTLU�^LYL�YVIILK�VM�[OLPY�THYP[HS�
HZZL[Z� H[� [OL�WHZZPUN�VM� [OLPY� O\ZIHUK�I`�OPZ� YLSH[P]LZ�
^OV�SLM[�[OLT�KLZ[P[\[L�HUK�TVYL�]\SULYHISL�[V�/0=��

0U�Bhe and others v Magistrate, Khayelitsha, and others 
(Commission for Gender Equality as amicus curiae); 
Shibi v Sithole and others; South Africa Human Rights 
Commission and another v President of the Republic 
of South Africa and another��� [OL� *VUZ[P[\[PVUHS� *V\Y[�
OLSK�ZLJ[PVU����VM�[OL�)SHJR�(KTPUPZ[YH[PVU�(J[�HUK�[OL�
YLN\SH[PVUZ�LUHJ[LK�PU�[LYTZ�VM�[OH[�(J[��[VNL[OLY�̂ P[O�[OL�
Y\SL� VM�THSL� WYPTVNLUP[\YL� PU� :V\[O� (MYPJHU� J\Z[VTHY`�
SH^�VM�Z\JJLZZPVU�� [V�IL�\UJVUZ[P[\[PVUHS��;OL�LɈLJ[�VM�
[OL�)OL�JHZL�PZ�[OH[�HSS�PU[LZ[H[L�LZ[H[LZ�̂ OPJO�HYL�Z\IQLJ[�
[V�:V\[O�(MYPJHU�J\Z[VTHY`� SH^�T\Z[�IL� [YHUZMLYYLK� [V�
OLPYZ�VY�ILULÄJPHYPLZ�PU�[LYTZ�VM�[OL�0U[LZ[H[L�:\JJLZZPVU�
(J[� �\UKLY�^OPJO�[OL�LZ[H[L�VM�H�KLJLHZLK�^PSS�ILULÄ[�H�
ZWV\ZL�YLNHYKSLZZ�VM�[OL�Z\Y]P]PUN�ZWV\ZL»Z�NLUKLY�HUK�
SLNP[PTHJ`�VM�[OL�KLJLKLU[»Z�JOPSKYLU����:\IZLX\LU[S �̀�[OL�
9LMVYT�VM�*\Z[VTHY`�3H^�VM�:\JJLZZPVU�HUK�9LN\SH[PVU�
VM�9LSH[LK�4H[[LYZ�(J[���^HZ� LUHJ[LK� [V� NP]L� LɈLJ[� [V�
[OL� Q\KNTLU[� PU� [OL� )OL� JHZL�� (� WLYZVU� SP]PUN� \UKLY�
J\Z[VTHY`�SH^�TH`�Z[PSS�L_LYJPZL�[OL�YPNO[�[V�KL[LYTPUL�PU�
OPZ�^PSS�[OH[�OPZ�LZ[H[L�T\Z[�IL�KPZ[YPI\[LK�PU�[LYTZ�VM�[OL�

����<5�*VTTPZZPVU�VU�/\THU�9PNO[Z�º>VTLU»Z�LX\HS�V^ULYZOPW��HJJLZZ�[V�HUK�JVU[YVS�V]LY�SHUK�HUK�[OL�LX\HS�YPNO[Z�[V�V^U�WYVWLY[`�
HUK�[V�HKLX\H[L�OV\ZPUN»��9LZVS\[PVU����������<5�+VJ��,�*5��������9,:��������(WYPS�������X\V[LK�PU�:�*O\�HUK�(�:`TPUN[VU�
Respect, Protect and Fulfill: Legislating for Women’s Rights in the Context of HIV/AIDS�=VS���!�-HTPS`�HUK�7YVWLY[`�0ZZ\LZ��4VK\SL��!�
7YVWLY[`�PU�4HYYPHNL��;VYVU[V!�*HUHKPHU�/0=�(0+:�3LNHS�5L[^VYR����� ��H[�W������

�����(J[����VM�� ���

����(JJVYKPUN�[V�[OPZ�Y\SL�ISHJR�(MYPJHU�^VTLU�HUK�TPUVY�JOPSKYLU�JV\SK�UV[�PUOLYP[�MYVT�[OLPY�THSL�YLSH[P]LZ�
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����(0+:�HUK�/\THU�9PNO[Z�9LZLHYJO�<UP[�Human Rights Protected? Nine Southern African Country Reports on HIV, AIDS and the Law 
�7YL[VYPH!�7YL[VYPH�<UP]LYZP[`�3H^�7YLZZ��������H[�W������

�����(J[����VM���� �

����0U[LYUH[PVUHS�*V\UJPS�VM�(0+:�:LY]PJL�6YNHUPZH[PVUZ��0*(:6��º.LUKLY��ZL_\HSP[`��YPNO[Z�HUK�/0=!�(U�V]LY]PL^�MVY�JVTT\UP[`�ZLJ[VY�
VYNHUPaH[PVUZ»���������O[[W!��^^^�PJHZV�VYN�W\ISPJH[PVUZ�NLUKLYYLWVY[F^LIF�������WKM�SHZ[��HJJLZZLK�+LJLTILY��������H[�W�����

����0IPK��YLMLYYPUN�[V�1�)Y\JL�HUK�:�*SHYR�º;OL�PTWSPJH[PVUZ�VM�LHYS`�THYYPHNL�MVY�/0=�(0+:�WVSPJ`»���������O[[W!��^^^�WVWJV\UJPS�VYN�
\WSVHKZ�WKMZ�,4)MPUHS,5.�WKM��H[�W����

����0*(:6��MU��� �HIV]L��H[�W������YLMLYYPUN�[V�1�)Y\JL�º*OPSK�THYYPHNL�PU�[OL�JVU[L_[�VM�[OL�/0=�LWPKLTPJ»��������HJJLZZLK�MYVT�� 
O[[W!��^^^�WVWJV\UJPS�VYN�\WSVHKZ�WKMZ�;()YPLMZ�7.@F)YPLM��F*OPSK4HYYPHNL/0=�WKM�

HWWSPJHISL�J\Z[VTHY`�SH^�VM�Z\JJLZZPVU�HUK�PU�[OPZ�^H`�
YLPUZ[H[L�[OL�Y\SL�VM�WYPTVNLUP[\YL��

3.4. Child Marriages
*OPSK� THYYPHNL� ZL]LYLS`� PUJYLHZLZ� `V\UN� NPYSZ»�
]\SULYHIPSP[`�[V�/0=�HZ�[OL`�HYL�TVZ[� SPRLS`�[V�IL�MVYJLK�
PU[V� OH]PUN� ZL_\HS� PU[LYJV\YZL�^P[O� [OLPY� �\Z\HSS`�T\JO�
VSKLY�� O\ZIHUKZ�� @V\UN� NPYSZ� OH]L� ZVM[LY� ]HNPUHS�
TLTIYHULZ�^OPJO�HYL�TVYL�WYVUL�[V�[LHYBPUND��LZWLJPHSS`�
VU�JVLYJPVU��THRPUN�[OLT�Z\ZJLW[PISL�[V�/0=�HUK�V[OLY�
:;0Z�� 6SKLY� O\ZIHUKZ� HYL� TVYL� SPRLS`� [V� IL� ZL_\HSS`�
L_WLYPLUJLK�HUK�/0=�PUMLJ[LK��;OL�KYHTH[PJ�YPZL�PU�̀ V\UN�
THYYPLK�NPYSZ»�L_WVZ\YL� [V�\UWYV[LJ[LK�ZL_� PZ�KYP]LU�I`�
WYLZZ\YL�[V�ILHY�JOPSKYLU�HUK�[OLPY�PUHIPSP[`�[V�ULNV[PH[L�
ZHML�ZL_��;OL�ZPNUPÄJHU[�HNL�NHW�PU�ZWV\ZLZ�HSZV�M\Y[OLY�
PU[LUZPÄLZ� [OL�WV^LY�KPɈLYLU[PHS� IL[^LLU�O\ZIHUK�HUK�
^PML��^OPJO�PU�[\YU�KPZJV\YHNLZ�[OL�VWLU�JVTT\UPJH[PVU�
YLX\PYLK� [V�LUZ\YL�\W[HRL�VM� ]VS\U[HY`�JV\UZLSSPUN�HUK�
[LZ[PUN�MVY�/0=��ZOHYPUN�[LZ[�YLZ\S[Z�HUK�WSHUUPUN�MVY�ZHML�
ZL_\HS�YLSH[PVUZ�[OYV\NOV\[�[OL�THYYPHNL�»�� 

*OPSK�THYYPHNL�HSZV�OHZ�H�ULNH[P]L�LɈLJ[�VU�[OL�ZVJPV�
LJVUVTPJ�KL]LSVWTLU[�VM�NPYSZ��0[�ºYLZ\S[Z�PU�[OLPY�ZVJPHS�
PZVSH[PVU�̂ OPJO�PZ�PUJYLHZPUNS`�PKLU[PÄLK�HZ�H�WYLKPZWVZPUN�
MHJ[VY�MVY�/0=�YPZR�ILJH\ZL�P[�J\Y[HPSZ�[OL�ZVJPHS�JVU[HJ[Z�
HUK� UL[^VYRZ� [OH[� WSH`� H� ]P[HS� YVSL� PU� [YHUZTP[[PUN�
/0=� WYL]LU[PVU� PUMVYTH[PVU� HUK� Z\WWVY[PUN� ILOH]PVY�
JOHUNL»����0U�HKKP[PVU��ºBNDPYSZ�^OV�HYL�THYYPLK�H[�HU�LHYS`�
HNL�HSZV�OH]L�SV^�LK\JH[PVUHS�H[[HPUTLU[�HUK�SPTP[LK�VY�
UV�ZJOVVSPUN�VW[PVUZ��SPTP[LK�JVU[YVS�V]LY�YLZV\YJLZ��HUK�
SP[[SL�VY�UV�WV^LY�PU�[OLPY�UL^�OV\ZLOVSKZ»��� 
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3.5. Female Genital Mutilation and 
Virginity Testing 

-LTHSL� NLUP[HS� T\[PSH[PVU� �-.4�� HSZV� YLMLYYLK� [V� HZ��
MLTHSL� JPYJ\TJPZPVU�� MLTHSL� J\[[PUN� VY� J\[[PUN� PU]VS]LZ�
[OL� PUJPZPVU�HUK� YLTV]HS�VM�WHY[Z�VM� [OL�TVZ[�ZLUZP[P]L�
MLTHSL� L_[LYUHS� NLUP[HSPH���� ;OL� YLHZVUZ� NP]LU� MVY� [OPZ�
WYHJ[PJL� ]HY`� MYVT� JVTT\UP[`� [V� JVTT\UP[ �̀��� -.4�
PUJYLHZLZ�[OL�YPZR�VM�/0=�PUMLJ[PVU�PU�H�U\TILY�VM�^H`Z��

º-PYZ[S �̀�[OL�\ZL�VM�\UZ[LYPSPaLK�YHaVYZ�VY�RUP]LZ�[V�
JHYY`�V\[�[OL�WYVJLK\YL�HTVUN�H�U\TILY�VM�NPYSZ�
YPZRZ�WHZZPUN� [OL�]PY\Z� MYVT�VUL�NPYS� [V� [OL�UL_[�
ZOV\SK� VUL� VM� [OLT� IL� /0=�WVZP[P]L�� :LJVUKS �̀�
-.4� YLUKLYZ� [OL� NLUP[HSZ� TVYL� SPRLS`� [V� [LHY�
K\YPUN� PU[LYJV\YZL�� 0U� JHZLZ� VM� PUÄI\SH[PVU� VY�
ZL^PUN� \W� VM� [OL� ]HNPUHS� LU[YHUJL�� WLUL[YH[PVU�
PZ� IV\UK� [V� SLHK� [V� ISLLKPUN�� ^OPJO� PU� [\YU�
THRLZ�ZL_\HS� [YHUZTPZZPVU�VM� [OL� ]PY\Z� MYVT�HU�
/0=�WVZP[P]L� WHY[ULY� T\JO� TVYL� SPRLS �̀� ;OPYKS �̀�
KPɉJ\S[PLZ�^P[O� PU[LYJV\YZL�TH`�THRL�H�^VTHU�
SLZZ�SPRLS`�[V�^LSJVTL�[OL�WHY[ULY»Z�HK]HUJLZ�HUK�
SLHK�OPT�[V�H�TVYL�]PVSLU[�HWWYVHJO�[V�ZL_"�VY�[V�
LUNHNL�PU�ZL_\HS�WYHJ[PJLZ�^P[O�OPZ�^PML��Z\JO�HZ�
\UWYV[LJ[LK�HUHS�PU[LYJV\YZL��^OPJO�TPNO[�WSHJL�
OLY�H[�PUJYLHZLK�YPZR�VM�/0=�PUMLJ[PVU�»��  

;OL� JVU[PU\H[PVU� VM� [OL� WYHJ[PJL� VM� -.4� HTV\U[Z� [V�
NLUKLY�IHZLK� ]PVSLUJL� HUK� PZ� [O\Z� H� MVYT� VM� NLUKLY�
KPZJYPTPUH[PVU�HUK�H�]PVSH[PVU�VM�^VTLU»Z�YPNO[�[V�OLHS[O��
KPNUP[`�HUK�LX\HSP[ �̀�(S[OV\NO�-.4�PZ�UV[�̂ PKLS`�WYHJ[PZLK�
PU�:V\[O�(MYPJH��P[�PZ�WYHJ[PJLK�I`�TLTILYZ�VM�[OL�=LUKH�
[YPIL� PU� [OL� UVY[O�LHZ[� VM� [OL� JV\U[Y �̀��� 0[� PZ� NLULYHSS`�
ZLLU�HZ�UV[�ILPUN�VYPNPUHSS`�H�:V\[O�(MYPJHU�J\Z[VT·I\[�
YH[OLY�VUL�[OH[�^HZ�ºPTWVY[LK»�I`�PTTPNYHU[Z�MYVT�V[OLY�
(MYPJHU�JV\U[YPLZ�� P[� PZ�ZWLJPÄJHSS`�WYVOPIP[LK� PU�:LJ[PVU�
�������VM�[OL�*OPSKYLU»Z�(J[�� �0[�PZ�PTWVY[HU[�[V�ÅHN�[OH[�
[OL�NYV^PUN�TPNYHU[�WVW\SH[PVUZ�MYVT�JV\U[YPLZ�PU�^OPJO�
-.4�PZ�WYHJ[PZLK�WVPU[Z�[V�WVZZPISL�JVUJLYUZ�PU�M\[\YL���  

����1*�4HIHUNPaP�º(U�HZZLZZTLU[�VM�[OL�JVUZ[P[\[PVUHS��SLNPZSH[P]L�HUK�Q\KPJPHS�TLHZ\YLZ�HNHPUZ[�OHYTM\S�J\S[\YHS�WYHJ[PJLZ�[OH[�]PVSH[L�
ZL_\HS�HUK�YLWYVK\J[P]L�YPNO[Z�VM�^VTLU�PU�:V\[O�(MYPJH��1V\YUHS�VM�0U[LYUH[PVUHS�>VTLU»Z�Z[\KPLZ��=VS��������H[�����

����0IPK�

����(TULZ[`�0U[LYUH[PVUHS�º>VTLU��/0=�(0+:�HUK�O\THU�YPNO[Z»��(*;��������������HJJLZZLK�MYVT�O[[WZ!��^^^�HTULZ[`�VYN�LU�
KVJ\TLU[Z�(*;������������LU��H[�W����

����)�2P[\P�º-LTHSL�.LUP[HS�4\[PSH[PVU�PU�:V\[O�(MYPJH»�O[[WZ!��HMYPJSH^�JVT������������MLTHSL�NLUP[HS�T\[PSH[PVU�PU�ZV\[O�HMYPJH��
�HJJLZZLK� �6J[VILY�������

� ��(J[����VM������

����)�2P[\P�º-LTHSL�NLUP[HS�T\[PSH[PVU�PU�:V\[O�(MYPJH»���������O[[W!��HMYPJSH^�JVT������������MLTHSL�NLUP[HS�T\[PSH[PVU�PU�ZV\[O�HMYPJH�

��� Feni v Mgadlwa ;YHUZRLP�/PNO�*V\Y[�*HZL�5V���������\UYLWVY[LK�

�����(�����������B����D�A(>*/*���"����������:(*9������>**�"����������:(�����>**�"�B����D���(SS�:(������>**��

=PYNPUP[`� [LZ[PUN� PU]VS]LZ� [OL� WO`ZPJHS� L_HTPUH[PVU� VM� H�
NPYS»Z�NLUP[HSPH��\Z\HSS`�I`�VSKLY�^VTLU�PU�[OL�JVTT\UP[ �̀�
PU�VYKLY� [V�KL[LYTPUL�^OL[OLY� [OL�O`TLU� PZ� Z[PSS� PU[HJ[��
.PYSZ� ^OVZL� O`TLUZ� HYL� MV\UK� IYVRLU� ^PSS� OH]L� MHPSLK�
[OL�[LZ[��HUK�[OVZL�^OVZL�O`TLUZ�HYL�Z[PSS�PU[HJ[�^PSS�IL�
JVUZPKLYLK�[V�IL�]PYNPUZ��;OL�NPYSZ�HYL�\Z\HSS`�MVYJLK�[V�
NV�MVY�]PYNPUP[`�[LZ[PUN�I`�[OLPY�LSKLYZ�

:LL�Z\I�JOHW[LY�����MVY�H�KPZJ\ZZPVU�VM�]PYNPUP[`�[LZ[PUN�
HUK�[OL�YPNO[Z�VM�JOPSKYLU�\UKLY�[OL�*OPSKYLU»Z�(J[�

3.6. Ukuthwala
Ukuthwala’� YLMLYZ� [V� [OL� WYHJ[PJL� VM� THYYPHNL� I`�
HIK\J[PVU��0[�PU]VS]LZ�[OL�MVYJLM\S�HIK\J[PVU�VM�H�NPYS�HUK�
[HRPUN�OLY�[V�H�THU»Z�OVTL�[V�H�SPML�VM�H�MVYJLK�THYYPHNL��
;OL� WYHJ[PJL� PZ� THYRLK� I`� ]PVSLUJL�� HZZH\S[�� O\THU�
[YHɉJRPUN�HUK�YHWL��;OL�HIK\J[PVU�PZ�\Z\HSS`�KVUL�I`�H�
NYV\W�VM�WLVWSL��VUL�VM�^OVT�PZ�[OL�M\[\YL�O\ZIHUK��;OPZ�
WYHJ[PJL�OHZ�ILLU�SPURLK�HZ�H�JH\ZL�VM�KVTLZ[PJ�]PVSLUJL��
WYLTH[\YL�HUK�\UKLZPYLK�WYLNUHUJPLZ��HUK�L_WVZ\YL�[V�
ZL_\HSS`� [YHUZTP[[LK� PUMLJ[PVUZ�HUK�/0=��;OL�Ukuthwala 
WYHJ[PJL� PZ� X\P[L� JVTTVU� PU� :V\[O� (MYPJH�� WHY[PJ\SHYS`�
PU�WVVY�Y\YHS�JVTT\UP[PLZ��(S[OV\NO�[OLYL�HYL�H�U\TILY�
VM�JHZLZ�ILMVYL� [OL��  ��KLTVJYH[PJ�KPZWLUZH[PVU� [OH[�
WYVTV[LK�[OL�J\S[\YL�VM�Ukuthwala����HZ�H�IHZPZ� MVY� [OL�
MVYTH[PVU� VM� H� ]HSPK� J\Z[VTHY`� THYYPHNL�� ;OPZ� J\Z[VT�
SVZ[� MH]V\Y� � PU� [OL� JHZL� VM� Jezile v S and Others���� 0U�
[OPZ�JHZL�H����`LHY�VSK�THU��[OL�KLMLUKHU[��HYYHUNLK�H�
J\Z[VTHY`�THYYPHNL�^P[O�[OL�JVTWSHPUHU[»Z�\UJSL�^OPJO�
SLK� [V� OLY� HIK\J[PVU�� ;OL� JVTWSHPUHU[� ^HZ� ��� `LHYZ�
VSK�H[� [OL� [PTL��:OL�^HZ� YLZ[YHPULK�HUK� [YHUZWVY[LK� [V�
[OL� KLMLUKHU[Z� OVTL�� :OL� H[[LTW[LK� [V� LZJHWL� [^V�
[PTLZ�� HUK�^HZ� Z\JJLZZM\S� [OL� ZLJVUK� [PTL� PU� HYYP]PUN�
IHJR�[V�OLY�]PSSHNL��I\[�^HZ�Z\IZLX\LU[S`�HWWYLOLUKLK�
I`�OLY�\UJSL�HUK�YL[\YULK�[V�[OL�KLMLUKHU[��+\YPUN�[OL�
HIK\J[PVU��ZOL�^HZ�ILH[LU�HUK�YHWLK�LPNO[�[PTLZ��(M[LY�
H� ML^� KH`Z�� [OL� JVTWSHPUHU[� THUHNLK� [V� LZJHWL� HUK�
ZV\NO[�OLSW� MYVT�[OL�WVSPJL��;OL�>`UILYN�4HNPZ[YH[L»Z�
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JV\Y[�PU�[OL�>LZ[LYU�*HWL�7YV]PUJL�MV\UK�[OL�THU�N\PS[`�
VM�Ukuthwala�HUK�ZLU[LUJLK�OPT�[V����`LHYZ� PU�WYPZVU��
;OL�KLJPZPVU�VM�[OL�4HNPZ[YH[L�*V\Y[�^HZ�JVUÄYTLK�I`�
[OL�/PNO�*V\Y[�VU�(WWLHS�

3.7. Traditional Male Circumcision
;OL� J\S[\YHS� WYHJ[PJL� VM� JPYJ\TJPZPVUZ� \UKLY[HRLU� PU�
UVU�JSPUPJHS�ZL[[PUNZ�JHU�OH]L�ZPNUPÄJHU[�YPZRZ�VM�ZLYPV\Z�
HK]LYZL�L]LU[Z��PUJS\KPUN�KLH[O��;OPZ�WYHJ[PJL�PZ�ZLLU�HZ�
[OL�YP[L�VM�WHZZHNL� PU[V�THUOVVK�PU�ZVTL�J\S[\YLZ�HUK�
[OVZL�[OH[�KV�UV[�NV�MVY�JPYJ\TJPZPVU�HYL�UL]LY�YLNHYKLK�
HZ�ILPUN�TLU� [OH[�HYL�^VY[O`�VM�THYYPHNL�HUK�YLZWLJ[��
:VTL�HYL�MVYJLK�[V�NV�[V�PUP[PH[PVU�ZJOVVSZ�I`�[OLPY�LSKLYZ�
HNHPUZ[� [OLPY�^PSS��6M[LU� [YHKP[PVUHS�THSL� JPYJ\TJPZPVU� PZ�
WLYMVYTLK� PU�\UO`NPLUPJ�LU]PYVUTLU[Z�^P[O�\UZ[LYPSPaLK�
LX\PWTLU[��;OPZ�OHZ�SLK�[V�PUMLJ[PVU��ZL]LYL�SVZZ�VM�ISVVK��
T\[PSH[PVU��HUK�L]LU�KLH[OZ��

:LL�KL[HPSLK�KPZJ\ZZPVU�PU�:\I��JOHW[LY������

4. Legal Remedies under 
Customary Law

;OL� JVUZ[P[\[PVUHS� VISPNH[PVU� VM� JV\Y[Z� ^P[O� YLNHYK�
[V� J\Z[VTHY`� SH^� PZ� MV\UK� PU� ZLJ[PVU� ������� VM� [OL�
*VUZ[P[\[PVU��^OPJO�WYV]PKLZ�[OH[�[OL�JV\Y[Z�ºT\Z[�HWWS`�
J\Z[VTHY`�SH^�^OLU�[OH[�SH^�PZ�HWWSPJHISL��Z\IQLJ[�[V�[OL�
*VUZ[P[\[PVU� HUK� HU`� SLNPZSH[PVU� [OH[� ZWLJPÄJHSS`� KLHSZ�
^P[O�J\Z[VTHY`�SH �̂»�*\Z[VTHY`�SH^�PZ�[OLYLMVYL�Z\IQLJ[�
[V�[OL�)PSS�VM�9PNO[Z�HUK�[OL�JVUZ[P[\[PVUHS�O\THU�YPNO[Z��� 
0[� PZ� ^P[OPU� [OL� KPZJYL[PVU� VM� [OL� JV\Y[Z� [V� KL[LYTPUL�
^OL[OLY�J\Z[VTHY`�SH^�PZ�HWWSPJHISL�PU�H�WHY[PJ\SHY�JHZL��

0U�VYKLY� [V�WYV]L� [OL�L_PZ[LUJL�VM�H�IPUKPUN�J\Z[VT�VY�
\ZHNL��J\Z[VTHY`�SH^���[OL�JV\Y[�T\Z[�LUZ\YL!

%� [OH[�WHY[PJ\SHY�J\Z[VT�VY�\ZHNL�[OH[�PZ�ILPUN�YLSPLK�
VU��PZ�Z[PSS�PU�L_PZ[LUJL"

%� ^OL[OLY�[OL�J\Z[VT�VY�\ZHNL�PZ�SLNHSS`�IPUKPUN�VU�
[OL�JVTT\UP[`�VY�^OL[OLY�P[�PZ�TLYLS`�VW[PVUHS��

����4�4Z^LSH�º*\S[\YHS�WYHJ[PJLZ�HUK�/0=�PU�:V\[O�(MYPJH!�(�SLNHS�7LYZWLJ[P]L»�7,9�=VS����������� �H[�WHNL��� �����

����*)�:V`HWP�º9LN\SH[PUN�[YHKP[PVUHS�Q\Z[PJL�PU�:V\[O�(MYPJH!�(�JVTWHYH[P]L�HUHS`ZPZ�VM�ZLSLJ[LK�HZWLJ[Z�VM�[OL�;YHKP[PVUHS�*V\Y[Z�)PSS»��7,9�
=VS�������������H[������

����0IPK

����*OYPZ[H�9H\[LUIHJO�º�3LNHS�9LMVYT�VM�;YHKP[PVUHS�*V\Y[Z�PU�:V\[O�(MYPJH!�,_WSVYPUN�[OL�3PURZ�)L[^LLU�<I\U[\��9LZ[VYH[P]L�1\Z[PJL�HUK�
;OLYHWL\[PJ�1\YPZWY\KLUJL»�(MYPJHU�1V\YUHS�VM�0U[LYUH[PVUHS�HUK�*VTWHYH[P]L�3H^��+LJLTILY�����������H[�����

���� 0IPK�

�����  ������)*39�����

*\Z[VTZ�VY�\ZHNLZ�HYL�\Z\HSS`�WYV]LU�I`�TLHUZ�VM�L_WLY[�
L]PKLUJL��0U�Sigcau v Sigcau��[OL�JV\Y[�OLSK�[OH[�[OL�VUS`�
^H`� PU�^OPJO� [OL�JV\Y[�JHU�KL[LYTPUL�H�KPZW\[LK�WVPU[�
^OPJO�OHZ�[V�IL�KLJPKLK�HJJVYKPUN�[V�¸UH[P]L�J\Z[VT¹�PZ�
[V�OLHY�L]PKLUJL�YLNHYKPUN��[OH[�J\Z[VT�MYVT�[OVZL�ILZ[�
X\HSPÄLK� [V�NP]L� P[� �MVY�L_HTWSL��LSKLYZ�HUK�ZHNLZ��HUK�
[V�KLJPKL�[OL�KPZW\[L�PU�HJJVYKHUJL�^P[O�Z\JO�L]PKLUJL�
HZ�P[�HWWLHYZ�PU�[OL�JPYJ\TZ[HUJLZ�[V�IL�TVZ[�WYVIHIS`�
JVYYLJ[�

4.1. The Traditional Courts Structure 
;OL� [YHKP[PVUHS� Q\Z[PJL� Z`Z[LT� ºHɉYTZ� [OL� ]HS\LZ� VM�
J\Z[VTHY`� SH^� HUK� PZ� KLLWS`� YVV[LK� PU� [OL� WYPUJPWSLZ�
VM� YLZ[VYH[P]L� Q\Z[PJL� HUK� YLJVUJPSPH[PVU»���� (Z� H� YLZ\S[Z��
[YHKP[PVUHS�JV\Y[Z�OH]L�YLTHPULK�HU�PTWVY[HU[�HZWLJ[�VM�
WLVWSL»Z�SP]LZ��LZWLJPHSS`�[OVZL�^OV�SP]L�PU�JVTT\UP[PLZ�
[OH[� HYL� SLK� I`� JOPLMZ�� OLHKZTHU� HUK� RPUNZ�� ;O\Z�� [OL�
[YHKP[PVUHS� JV\Y[� Z`Z[LT� MVYTZ�HU� PTWVY[HU[�WHY[�VM� [OL�
HKTPUPZ[YH[PVU� VM� Q\Z[PJL� PU� :V\[O� (MYPJH� HUK� JHU� IL�
\[PSPZLK�[V�WYV[LJ[�[OL�YPNO[Z�VM�WLVWSL�^OV�SP]L�PU�[OVZL�
JVTT\UP[PLZ��� 

;OL� HKTPUPZ[YH[PVU� VM� Q\Z[PJL� PU� [OL� MVYTHS� [YHKP[PVUHS�
JV\Y[Z� PZ� ºT\S[P�SH`LYLK�� JVTWSL_� HUK� ÅL_PISL»� HZ� P[� PZ�
HWWSPLK� KPɈLYLU[S`� KLWLUKPUN� VU� H� WHY[PJ\SHY� ZP[\H[PVU�
H[� H�WHY[PJ\SHY� JVTT\UP[ �̀��� ;OL� ÅL_PIPSP[`� HSSV^Z� MVY� [OL�
WYVJLK\YL�VIZLY]LK�PU�OLHYPUN�VM�TH[[LYZ�PU�[OL�[YHKP[PVUHS�
JV\Y[Z� [V�IL� PUJVUZPZ[LU[�^P[O� [OL� SH^Z�HUK�J\Z[VTZ�VM�
[OL�[YHKP[PVUHS�JVTT\UP[`�PU�X\LZ[PVU����/V^L]LY��^OH[�PZ�
JVTTVU�PU�[YHKP[PVUHS�Z[Y\J[\YLZ�PZ�[OL�[YHKP[PVUHS�]HS\L�VM�
<I\U[\�� 0U� [OL� JHZL�VM�S v Makwanyane and Another��� 
[OL� JVUJLW[� VM� <I\U[\� ^HZ� KLZJYPILK� HZ� H� ]HS\L� [OH[� 
ºB;DYHUZSH[LZ�HZ�O\THULULZZ��0U�P[Z�TVZ[�M\UKHTLU[HS�ZLUZL��
P[�[YHUZSH[LZ�HZ�WLYZVUOVVK�HUK�TVYHSP[ �̀�4L[HWOVYPJHSS �̀�P[�
L_WYLZZLZ�P[ZLSM�PU�umuntu ngumuntu ngabantu��KLZJYPIPUN�
[OL�ZPNUPÄJHUJL�VM�NYV\W�ZVSPKHYP[`�VU�Z\Y]P]HS� PZZ\LZ�ZV�
JLU[YHS� [V� [OL�Z\Y]P]HS�VM�JVTT\UP[PLZ��>OPSL� P[�LU]LSVWZ�
[OL�RL`�]HS\LZ�VM�NYV\W�ZVSPKHYP[ �̀� JVTWHZZPVU�� YLZWLJ[��
O\THU�KPNUP[ �̀�JVUMVYTP[`� [V�UVYTZ�HUK�JVSSLJ[P]L�\UP[ �̀�
PU�P[Z�M\UKHTLU[HS�ZLUZL�P[�KLUV[LZ�O\THUP[`�HUK�TVYHSP[ �̀�
0[Z�ZWPYP[�LTWOHZPZLZ�YLZWLJ[�MVY�O\THU�KPNUP[ �̀�THYRPUN�H�
ZOPM[�MYVT�JVUMYVU[H[PVU�[V�JVUJPSPH[PVU��
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;OL�;YHKP[PVUHS�*V\Y[Z�)PSS�������º[OL�)PSS»��^HZ�PU[YVK\JLK�
PU� [OL� 5H[PVUHS� (ZZLTIS`� PU� ������ ;OL� )PSS� H[[YHJ[LK�
JYP[PJPZT� MYVT� ]HYPV\Z� JP]PS� ZVJPL[`� NYV\WZ�� HJHKLTPJZ�
HUK�WHYSPHTLU[HYPHUZ�HZ� SHJRPUN��;OL�JYP[PJPZT�^HZ� [OH[�
[OL�SLNPZSH[\YL�OHZ�PNUVYLK�ºM\UKHTLU[HS� PZZ\LZ�[OH[�HYL�
JLU[YHS�[V�[YHKP[PVUHS�Q\Z[PJL�Z\JO�HZ�HZJLY[HPUTLU[��SLNHS�
YLWYLZLU[H[PVU�� Q\YPZKPJ[PVU��NLUKLY�HUK�[OL�OPLYHYJO`�VM�
JV\Y[Z�»�   

(S[OV\NO�UV[�WHZZLK�PU[V�SH^�`L[��ZVTL�WVZP[P]L�HZWLJ[Z�
VM� [OL� )PSS� TH`� HZZPZ[� PU� N\PKPUN� SLNHS� WYHJ[P[PVULYZ� [V�
HK]PZL� TLTILYZ� VM� JVTT\UP[PLZ� VU� OV^� [V� LUNHNL�
^P[O� [YHKP[PVUHS� H\[OVYP[PLZ� PU� JVTT\UP[PLZ�^OLYL� [OLZL�
Z[Y\J[\YLZ�Z[PSS�L_PZ[!

4.1.1. The Guiding Principles of the Bill 
%� ;OL�ULLK�[V�HSPNU�[YHKP[PVUHS�JV\Y[Z�^P[O�[OL�

*VUZ[P[\[PVU�YLNHYKPUN�[OL�YPNO[�[V�O\THU�KPNUP[ �̀�
[OL�HJOPL]LTLU[�VM�LX\HSP[`�HUK�[OL�HK]HUJLTLU[�VM�
O\THU�YPNO[Z�HUK�MYLLKVTZ��[OL�WYVTV[PVU�VM�UVU�
YHJPHSPZT��UVU�ZL_PZT�HUK�[OL�MYLLKVT�VM�ZL_\HS�
VYPLU[H[PVU�HUK�PKLU[P[ �̀�HUK�YLSPNPVU"�HUK

%� ;OL�WYVTV[PVU�VM�YLZ[VYH[P]L�Q\Z[PJL�TLHZ\YLZ�
[OYV\NO�TLKPH[PVU�HUK�JVUJPSPH[PVU�

4.1.2. The List of Customs and Practice
;OL� )PSS� JVU[HPUZ� HU� ºPUKPJH[P]L�� UVU�L_OH\Z[P]L� SPZ[� VM�
J\Z[VTZ� HUK� WYHJ[PJLZ� ^OPJO� PUMYPUNL� VU� [OL� KPNUP[ �̀�
LX\HSP[`�HUK�MYLLKVT�VM�WLYZVUZ�HUK�̂ OPJO�HYL�WYVOPIP[LK!�
3.);0� KPZJYPTPUH[PVU�� OVTVWOVIPH�� KPZJYPTPUH[PVU�
HNHPUZ[�WLYZVUZ�^OV�HYL�TLU[HSS`�VY�WO`ZPJHSS`�KPZHISLK��
HUK� KPZJYPTPUH[PVU� HNHPUZ[� WLYZVUZ� ^P[O� HSIPUPZT� HUK�
\UTHYYPLK�WLYZVUZ�»�� 

4.1.3. Restorative Justice
;OL� JVUJLW[� VM� YLZ[VYH[P]L� Q\Z[PJL� PZ� KLÄULK� PU� [OL�)PSS�
HZ� HU� ºHWWYVHJO� [V� [OL� YLZVS\[PVU� VM� KPZW\[LZ� [OH[�
PU]VS]LZ�HSS�WHY[PLZ�[V�H�KPZW\[L��[OL�MHTPSPLZ�JVUJLYULK�
HUK�JVTT\UP[`�TLTILYZ�PU�VYKLY�[V�JVSSLJ[P]LS`�PKLU[PM`�
HUK�HKKYLZZ�OHYTZ��ULLKZ�HUK�VISPNH[PVUZ�I`�HJJLW[PUN�
YLZWVUZPIPSP[ �̀�UV[�VUS`� PU�VYKLY� [V�LɈLJ[� YLZ[P[\[PVU��I\[�
HSZV� [V� [HRL�TLHZ\YLZ� [V� WYL]LU[� H� YLJ\YYLUJL� HUK� [V�
WYVTV[L�YLJVUJPSPH[PVU»��� 

� ��6W�JP[�UV[L����H[������¶������

����(U[VU�]HU�+HSZLU�º;OL�;YHKP[PVUHS�*V\Y[Z�)PSS!�(�WYVISLTH[PJ�WPLJL�VM�SLNPZSH[PVU»� �(WYPS���� �HJJLZZLK�MYVT� 
O[[WZ!��^^^�WVSP[PJZ^LI�JV�aH�VWPUPVU�[OL�[YHKP[PVUHS�JV\Y[Z�IPSS��H�WYVISLTH[PJ�WPLJL�V�¶c����5V]LTILY������

���� 0IPK�

����0IPK�

����(J[����VM�������HZ�HTLUKLK��

4.1.4. Applicability
(U`� WLYZVU� TH`� PUZ[P[\[L� WYVJLLKPUNZ� PU� YLZWLJ[� VM� H�
KPZW\[L� PU�HU`� [YHKP[PVUHS�JV\Y[��/V^L]LY�� [OL�UH[\YL�VM�
KPZW\[LZ�^OPJO�H�[YHKP[PVUHS�JV\Y[�TH`�OLHY�HYL�SPTP[LK�[V�
[OL�MVSSV^PUN!�� 

%� ;OLM[��THSPJPV\Z�KHTHNL�[V�WYVWLY[ �̀�I\YNSHY`�HUK�
YLJLP]PUN�Z[VSLU�WYVWLY[ �̀�HSS�VM�^OPJO�HYL�Z\IQLJ[�[V�
[OL�]HS\L�PU�X\LZ[PVU�UV[�L_JLLKPUN�9������

%� Crimen injuria �PL��[OL�\USH^M\S�PTWHPYTLU[�VM�
HUV[OLY»Z�KPNUP[`�"

%� (K]PJL�YLSH[PUN�[V�ukuthwala�PUP[PH[PVU��J\Z[VTHY`�
SH^�THYYPHNLZ��J\Z[VK`�N\HYKPHUZOPW�VM�TPUVY�
JOPSKYLU��Z\JJLZZPVU�HUK�PUOLYP[HUJL�HUK�J\Z[VTHY`�
SH^�ILULMP[Z"

%� *\Z[VTHY`�SH^�TH[[LYZ�^OLYL�[OL�TH[[LY�PU�KPZW\[L�
KVLZ�UV[�L_JLLK�HU�HTV\U[�KL[LYTPULK�I`�[OL�
4PUPZ[LY�MYVT�[PTL�[V�[PTL�I`�UV[PJL"�HUK

%� (S[LYJH[PVUZ�IL[^LLU�TLTILYZ�VM�[OL�JVTT\UP[ �̀

+PZW\[LZ�[OH[�HYL�ILPUN�PU]LZ[PNH[LK�I`�[OL�:V\[O�(MYPJHU�
7VSPJL�:LY]PJLZ�VY�[OVZL�[OH[�HYL�WLUKPUN�ILMVYL�HUV[OLY�
[YHKP[PVUHS�JV\Y[�VY�HU`�V[OLY�JV\Y[�VY�^OPJO�OH]L�ILLU�
ÄUHSPZLK�I`�H�JV\Y[�HYL�L_JS\KLK��

4.1.5. Hierarchy of Courts
5V� ZWLJPÄJ� OPLYHYJO`� VM� JV\Y[Z� PU� [OL� [YHKP[PVUHS� JV\Y[�
Z[Y\J[\YL�HUK�UV�MVYTH�ºVW[�V\[»�JSH\ZL�L_PZ[Z�PM�H�WLYZVU�
KVLZ�UV[�^HU[�[V�Z\ITP[�[V�[OL�Q\YPZKPJ[PVU�VM�[OL�JV\Y[��
;OL�)PSS�VUS`�HSSV^Z��WVZZPISL� [YHUZMLY�VM�TH[[LYZ� [V� [OL�
4HNPZ[YH[L»Z�*V\Y[��;OL�[YHUZMLY�PZ�UV[�THUKH[VY �̀�P[�PZ�SLM[�
[V�[OL�Q\Z[PJL�VM�[OL�WLHJL��HM[LY�ILPUN�HSLY[LK�I`�[OL�JSLYR�
VM�[OL�[YHKP[PVUHS�JV\Y[�[V�[OL�MHPS\YL�VM�H�WHY[`�[V�H[[LUK�
JV\Y[��[V�ºYLX\LZ[»�[OL�[YHKP[PVUHS�JV\Y[�[V�OH]L�[OL�TH[[LY�
[YHUZMLYYLK�[V�H�4HNPZ[YH[L»Z�*V\Y[�

�������7YLZPKPUN�6MÄJLY�
;OL� )PSS� WYV]PKLZ� MVY� ]HYPV\Z� [YHKP[PVUHS� SLHKLYZOPW�
[OH[� THRLZ� \W� [OL� [YHKP[PVUHS� JV\Y[� Z`Z[LT� HUK� HZ�
JVU[LTWSH[LK� PU� [OL� ;YHKP[PVUHS� 3LHKLYZOPW� HUK�
.V]LYUHUJL� -YHTL^VYR� (J[���� (� [YHKP[PVUHS� JV\Y[�T\Z[�
IL�WYLZPKLK�V]LY� I`� H� [YHKP[PVUHS� SLHKLY� VY� HU`�WLYZVU�
KLZPNUH[LK�I`�[OL�[YHKP[PVUHS�SLHKLY��
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4.1.7. Proceedings
%� ;YHKP[PVUHS�JV\Y[Z�T\Z[�M\UJ[PVU�PU�HJJVYKHUJL�^P[O�

J\Z[VTHY`�SH �̂�I\[�Z\IQLJ[�[V�[OL�*VUZ[P[\[PVU��
%� 7YVJLLKPUNZ�YLX\PYL�M\SS�HUK�LX\HS�WHY[PJPWH[PVU�I`�

^VTLU�HUK�[OH[�]\SULYHISL�WLYZVUZ�HYL�[YLH[LK�PU�HU�
HWWYVWYPH[L�THUULY�

%� ;YHKP[PVUHS�JV\Y[Z�T\Z[�NP]L�H��MHPY�OLHYPUN�[V�
WLYZVUZ�^OV�TH`�IL�HMMLJ[LK�I`�P[Z�KLJPZPVU�HUK�
[OH[�HU`�KLJPZPVU�T\Z[�IL�PTWHY[PHS��

%� (�WHY[`�[V�H�KPZW\[L�TH`�IL�HZZPZ[LK�I`�H�WLYZVU�VM�
OPZ�VY�OLY�JOVPJL��I\[�UV�VUL�TH`�IL�YLWYLZLU[LK�I`�
H�SLNHS�WYHJ[P[PVULY�

%� /LHYPUNZ�T\Z[�IL�VWLU�[V�HSS�TLTILYZ�VM�[OL�
JVTT\UP[ �̀

4.1.8. Orders 
;OL�[YHKP[PVUHS�JV\Y[�PZ�LTWV^LYLK�[V�THRL�[OL�MVSSV^PUN�
VYKLYZ!

%� (U�VYKLY�PU�TVUL[HY`�[LYTZ�VY�V[OLY^PZL��PUJS\KPUN�
SP]LZ[VJR��WYV]PKLK�[OH[�HU`�Z\JO�VYKLY�TH`�UV[�
L_JLLK�[OL�]HS\L�VM�[OL�KHTHNL�NP]PUN�YPZL�[V�[OL�
KPZW\[L"

%� (�UVU�TVUL[HY`�VYKLY�VM�[OL�YLUKLYPUN�VM�H�ZLY]PJL��
Z\IQLJ[�[V�[OL�JVUZLU[�VM�IV[O�WHY[PLZ��PM�[OL�WHY[`�
HNHPUZ[�^OVT�WYVJLLKPUNZ�^LYL�PUZ[P[\[LK�JHUUV[�
JVTWS`�^P[O�H�MPUHUJPHS�VYKLY"

%� :VTL�MVYT�VM�JVTT\UP[`�ZLY]PJL��WYV]PKLK�[OH[�
UV�ZLY]PJL�TH`�IL�YLUKLYLK�PU�[OPZ�YLNHYK�[V�H�
[YHKP[PVUHS�SLHKLY�VY�MHTPS`"�

%� (U�VYKLY�KPYLJ[PUN�[OH[�[OL�TH[[LY�IL�Z\ITP[[LK�[V�
[OL�5H[PVUHS�7YVZLJ\[PUN�(\[OVYP[`�MVY�[OL�WVZZPISL�
PUZ[P[\[PVU�VM�JYPTPUHS�WYVJLLKPUNZ"�HUK

%� (JJLW[�HU�\UJVUKP[PVUHS�HWVSVN`�HZ�WHY[�VM�H�
ZL[[SLTLU[�IL[^LLU�WHY[PLZ�VY�P[�TH`�ZPTWS`�PZZ\L�H�
YLWYPTHUK�

4.1.9. Non-compliance with Orders and 
Appeals

0M�HU�VYKLY�VM�H�[YHKP[PVUHS�JV\Y[�PZ�UV[�JVTWSPLK�^P[O��[OL�
JSLYR�VM�[OL�JV\Y[�T\Z[�YLMLY�[OL�TH[[LY�[V�H�Q\Z[PJL�VM�[OL�
WLHJL�� ^OV� PZ� LTWV^LYLK� [V� Z\TTVUZ� [OL� KLMH\S[PUN�
WHY[`� [V� H� [YHKP[PVUHS� JV\Y[� MVY� W\YWVZLZ� VM� OH]PUN� [OL�
TH[[LY� [YHUZMLYYLK� [V�H�4HNPZ[YH[L»Z�*V\Y[�� º[V�IL�KLHS[�
^P[O�HMYLZO»�

;OL� )PSS� \ZLZ� [OL� JVUJLW[� VM� ºYLMLYYHS»� HUK� UV[� [OH[� VM�
ºHWWLHS»�

(� WHY[`� [V� [OL� WYVJLLKPUNZ� TH`� [HRL� [OL� TH[[LY� VU�
YL]PL^�[V�[OL�/PNO�*V\Y[��I\[�Z\JO�H�YL]PL^�PZ�SPTP[LK�[V�
WYVJLK\YHS�HZWLJ[Z��HUK�TH`�UV[�JVUJLYU�[OL�TLYP[Z�VM�
[OL�JHZL��

0M� [OL� YL]PL^� JVUJLYUZ� [OL�TLYP[Z�� [OL� HNNYPL]LK� WHY[`�
TH �̀�HM[LY�L_OH\Z[PUN�HSS�[YHKP[PVUHS�JV\Y[�Z`Z[LT�HWWLHS�
WYVJLK\YLZ�� ºYLMLY»� [OL� TH[[LY� [V� H� 4HNPZ[YH[L»Z� *V\Y[��
^OPJO� PZ� LU[P[SLK� [V� OLHY� L]PKLUJL� HUK� [V� THRL� HU�
HWWYVWYPH[L�Y\SPUN�
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Concluding Remarks
In December 2020, the Global Fund Executive Director, Peter Sands, stated that: ‘World AIDS Day reminds 
\Z�[OH[�^OPSL�^L�IH[[SL�[V�JVU[HPU�*6=0+�� ��^L�Z[PSS�OH]LU»[�ÄUPZOLK�[OL�ÄNO[�HNHPUZ[�[OL�SHZ[�IPN�WHUKLTPJ�
to hit humanity. After four decades and the loss of over 32 million lives, the battle against HIV is still unwon. 
In 2019, 690,000 people died from Aids-related illnesses while an estimated 1.7 million additional people 
were infected with HIV – the same number as in 2018. And while more than 26 million people are on 
treatment, more than 12 million are still waiting for it. In some areas, progress has stalled or is reversing.’1   

�� :LL�7L[LY�:HUKZ�º�/V^�[OL�SLZZVUZ�[OL�^VYSK�SLHYULK�PU�MPNO[�HNHPUZ[�/0=�JHU�OLSW�\Z�KLMLH[�*6=0+�� »����+LJLTILY������HJJLZZLK�
H[��O[[WZ!��^^^�[OLNSVIHSM\UK�VYN�LU�ISVN������������OV^�[OL�SLZZVUZ�[OL�^VYSK�SLHYULK�PU�[OL�MPNO[�HNHPUZ[�OP]�JHU�OLSW�\Z�
KLMLH[�JV]PK��

/LYL�PU�:V\[O�(MYPJH��^L�HYL�HSZV�YLTPUKLK�[OH[�^L�JHUUV[�^PU�[OL�IH[[SL�HNHPUZ[�/0=�PM�^L�KV�UV[�ÄNO[�;)��-\Y[OLY��[OL�
:V\[O�(MYPJHU�LɈVY[Z�[V�JVTIH[�/0=�HUK�;)�LWPKLTPJZ�T\Z[�HS^H`Z�IL�HJJVTWHUPLK�I`�HU�\U^H]LYPUN�JVTTP[TLU[�[V�
YLZWLJ[�[OL�YPNO[Z�LUZOYPULK�PU�[OL�*VUZ[P[\[PVU��>L�ULLK�[V�JVU[PU\L�[V�LK\JH[L�HUK�LTWV^LY�HSS�:V\[O�(MYPJHUZ�[V�ÄNO[�
Z[PNTH�HUK�KPZJYPTPUH[PVU�HNHPUZ[�WLVWSL�SP]PUN�^P[O�HUK�HɈLJ[LK�I`�/0=��73/0=��HUK�[OVZL�[OH[�OH]L�;)��

:V\[O�(MYPJH�OHZ�V]LY�[OL�`LHYZ�KL]LSVWLK�H�WYVNYLZZP]L�SLNHS�HUK�WVSPJ`�MYHTL^VYR�[V�WYV[LJ[�[OL�YPNO[Z�VM�RL`�HUK�
]\SULYHISL�WVW\SH[PVU��;OL�SLNHS�HUK�WVSPJ`�MYHTL^VYR�ZOV\SK�IL�\ZLK�[V�LUZ\YL�[OH[�[OPZ�WVW\SH[PVU�PZ�LK\JH[LK�HUK�
LTWV^LYLK�[V�HZZLY[� P[Z�YPNO[�[V�LX\HSP[ �̀�KPNUP[`�HUK�WYP]HJ �̀�LZWLJPHSS`� PU�[OL�JVU[L_[�VM�HJJLZZ�[V�OLHS[O�JHYL��;OL�
WYVK\J[PVU�VM�[OL�‘Reducing Human Rights Related Barriers to HIV & TB Services for Key and Vulnerable Populations: Legal 
Support Resource’�PZ�H�YLJVNUP[PVU�[OH[�73/0=�HUK�[OVZL�[OH[�OH]L�;)�JVU[PU\L�[V�MHJL�H�^PKL�YHUNL�VM�KPZJYPTPUH[VY`�
WYHJ[PJLZ�PU�THU`�ZL[[PUNZ��;OL`�HYL�Z\IQLJ[LK�[V��PU[LY�HSPH��Z[PNTH��\UMHPY�KPZTPZZHS�PU�[OL�^VYRWSHJL��KVTLZ[PJ�]PVSLUJL�
HM[LY�[OL`�KPZJSVZL�[OLPY�/0=�Z[H[\Z��HUK�SPTP[LK�HJJLZZ�[V�/0=�[YLH[TLU[��^P[O�JHYL�HUK�Z\WWVY[�VM[LU�ILPUN�KLUPLK��

>L�OVWL�[OH[�[OPZ�3LNHS�:\WWVY[�9LZV\YJL�^PSS�ZLY]L�HZ�H�\ZLM\S�[VVS�VU�/0=��;)��O\THU�YPNO[Z�HUK�SH^�MVY�WHYHSLNHS�
HUK�SLNHS�WYHJ[P[PVULYZ��0U�HKKP[PVU��P[�JHU�IL�\ZLK�HZ�H�YLMLYLUJL�HUK�N\PKL�[V�WLVWSL�^OV�^VYR�PU�[OL�ÄLSK�VM�OLHS[O�
HUK�O\THU� YPNO[Z�� �>L�HSZV�OVWL� [OH[� P[�^PSS� JYLH[L�NYLH[LY� H^HYLULZZ�HUK� YLUL^LK�JVTTP[TLU[�HTVUNZ[� SH^`LYZ��
HK]VJH[LZ�HUK�HJ[P]PZ[Z�[V�LUNHNL�PU� SH^�KYP]LU�ZVJPHS�[YHUZMVYTH[PVU�^VYR�VU�ILOHSM�VM�73/0=�HUK�[OVZL�^P[O�;)�PU�
\UKLY�YLZV\YJLK�JVTT\UP[PLZ�PU�:V\[O�(MYPJH��

>P[O�[OPZ�9LZV\YJL��SL[�\Z�OLSW�WYVTV[L�O\THU�YPNO[Z�HUK�HJJLZZ�[V�Q\Z[PJL�



�Z[�-SVVY�>LZ[�>PUN��>VTLU»Z�1HPS��*VUZ[P[\[PVU�/PSS
��2V[aL�:[YLL[��)YHHTMVU[LPU��1VOHUULZI\YN
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